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1993-ALT-3-199 , 1993-Andhwr-2-327 . 1993 (TLS)414207
HIGH COURT OF ANDHRA PRADESH
Coram : A. Lakshmana Rao, P: L. N Sarma, P. Venkatarama Reddi
Writ Petition 8437 Of 1987
(JUNE 25, 1993)
L. VENKATESWARA RAO VS. SINGAREN| COLLIERIES COMPANY LTD

A. Lakshmana Rao

( 1) THE petitioners in all these writ petitions are contractors who have undertaken
to execute works of civil nature entrusted to them by the Singareni Collieries
company Limited (hereinafter referred to as' the respondent company')- The
execution of the work is governed by he terms and conditions incorporated in a
written agreement entered into by the respondent company with each one of the
contractors. It is stated that till the year 1983 the respondent company was holding
lease hold rights for the excavation of .minor minerals such as building stone, lime-
kankar, sand etc. , from specified quarries. The contractors have been using the
minor minerals excavated from the quarries in respect of which, lease-hold rights
have been granted in favour of the respondent company by the mines Department
under the Andhra Pradesh Minor Mineral Concession rules, 1966, in the execution of
the works entrusted to them. As regards the payment of seigniorage fee on the minor
minerals excavated by the contractors, a specific clause in the form of Clause (8) had
been incorporated in the agreement entered into by the respondent company with
the contractors. Clause. 8: For metal, uncoursed rubblestone and coursed rubble
stone etc. , royalty charges will be recovered at the following rate if the material is
quarried from the Company's quarries. However, the recovery will be effected as per
the rules of the-gevernment-from time to time. (a) Metal: Rs. -2-13-including-cess per
Cu. m. (Gross) (b), Rough Stone: Rs, 1-25 including cess per Cu. m, (Gross) (c)
Sand : Rs. 1-25 including cess per Cu. m. (Gross) (d) Murrai

per Cu. m. (Gross)

pany did not obtain any
quarry lease from the Mines Department for the excavation of minor minerals.
Consequently, the contractors were asked to obtain minor minerals used in the
execution of works, for themselves. As regards the payment of seigniorage fee, the
following clause in the for

m of clause No. 7 had been incorporated in the agreement

n: Rs. 0-43 including cess



R
Lapc L)

(gross)Sand. . @rs. 1. 25 including cess per Cu. m (gross
including cess per Cu. m (gross)Lime @ Rs, 2, 19 including ¢
Kankar Bricks. . @rs. 3. 75 including cess for 1000 Nos, (gross)

( 4 ) WRIT Petition No. 3568 of 1997 has been filed for the issue of a writ of
mandamus. ,

"to_strike down Rule 26 (3) of A. P, Minor Mineral Concession Rules_introduced
vide G. O. Ms-No, 243, Industries and Commerce Department, dated 8-5-1986 by
the Respondent No, 1 and the consequential letter no. 1552/93/91 dated 10-1-
1992 issued by the respondent No. 3 as being ultra vires of Section 15 (1)and 24
(1) of the Mines and Minerals (Regulation and Development)Act, and alsg
violative of Articles 14,19,21,254,256,265 and 300-A of the Constitution of India
and to grant such reliefs to which the petitioners may be ultimately found
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seigniorage fee payable by them for the minor mineral used in the works entrusted
by the respondent company, these Wit petitions, have been filed. When they came up
before a Division Bench of this Court it was contended by mr. K. Srinivasa Murthy,
learned counsel for the respondent company, that the earlier Division Bench
judgment referred to above, was rendered without noticing the relevant provision of
law contained in Rule 26 (3) (i) of the Andhra pradesh Minor Mineral Concession
Rules, 1966 and that the respondent company having been treated as a consumer of

minor minerals, is served with a demand notice by th
Geology to pay an amount of Rs. 1. 56 crores towards
seigniorage fee. It was contended that the earlier ju
Was not correct. In those circumstances the following

" Having regard to the facts and circumstances of the
law referred to above, we are of the view that th
considered by a Full Bench. " ' :

Case and the provision of
€ matter requires to be

( 7 ) IN order to appreciate the' rival contentions advanced on behalf of the

petitioners and the respondents, it would be necessary to refer to the relevant

ession Rules, 1966
(hereinafter referred to as 'the Rules' ). No person shall undertake any prospecting or

mining operations in any area, except under and in accordance with the terms and
conditions of a Prospecting licence or, as the case may be, a mining lease, granted
under the Act and the rules made thereunder, as provided in Section 4 of the Act,

(vide Section 14 ). "minor Minerals"
» gravel_ordinary clay,ordinary sand other than sand.used_for

. : , and any other minerat which the Central Government may, by
- notification in the Officiaf Gazette, declare t0 e a minor mineraf", T

( 10 ) UNDER Section 15 power is conferred on the State
for regulating the quarry leases, mining leases or oth
respect of minor minerals. Such rules in particular ma
collection of rent, royalty, fees, dead rent, fi
which and the manner in which these sh

exercise of this power the State Governme
Concession Rules, 1966 -

Government to make rules
er mineral concessions in
Y provide for the fixing and
nes orother charges and the time within
all be payable. (Emphasis supplied ). In
nt made the Andhra pradesh Minor Mineral

( 11 ) THE holder of a mining lease is liable to
more in respect of minor minerals removed o

(3)).

Pay royalty or dead rent whichever is
F consumed by him (vide Section 15




raised, or, where such mineral lias alread

¥
may also recover from such person, rent, royalty or tax,
Provided under Section 21.

(18 ) RULE 9 contemplates making of an application for

grant or renewal of quarry
lease for any minor mineral except sand.
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( 21 ) THE authorised Officer can enter and inspect any premises for the purpose of
ascertaining the position of payment of Mineral Revenue due to the government or
for any other purpose mentioned in sub-rule (3) of Rule 26. This sub-rule was

inserted by G. Q. Ms. No. 243, Industries and ‘Commerce (Mines-I)Department, dated
8-5-1986 and it reads as follows: rule 26 (3) (i)

"for the purpose of ascertaining the position of payment of Mineral Revenue due
to the Government or for any other purpose under these rules, the person
authorised under sub-rule (2) may (a) enter and inspect any premises; (b)
survey and take measurements; (c) weigh, measure of take measurements of
stocks of minerals; (d) examine any document, book, register or record in the
possession or power of any person having the control of or connected with any
mineral including the process mineral and place marks of identification thereon
and take extracts from or make copies of such document, book, register or
record, and (e) order the production of any such document, book, register,
record as is referred to in clause (d ). (i) if no documentary proof is produced in
token of having paid the mineral revenue due to the Government by any person
who used or consumed or in possession of any mineral including the processed
mineral, he shall notwithstanding anything contained in sub-rule (1) be liable to

pay five times of the normal Seigniorage Fee as penalty in addition to normal
Seigniorage fee leviable under the rules. "

( 22 ) THE power to enter and inspect any premises and to levy the penalty for
unauthorised quarrying conferred under Rule 26 is almost on the same lines as that

' 4 of the Act. Whereas the Central government
ncession Rules, 1960 in the exercise of power
(i) which is in pari materia with Section 115 (I-A)
he alleged contravention, the State Government
horising levy of fine, on the user of consumer of

conferred on it under Section 13 (2)
(9), authorising levy of penalty for t

framed Rule 26 (3) of the Rules aut
the minerals.

(23 ) IN a case where the land is leas
granted, the registered holder of t
of the quarry (Rule 27:),

ed out, the lessee and where no lease is
he land shall be responsible for the proper warking _

T b - temaa

( 24 )} THE lessee or the person to whom th
accounts of quantity and other particul
despatched from the quarry. (Rule 28 (3) )

e permit has been granted shali keep true
ars of all minor minerals obtained and

(25 ) ANY amount due to Government under the Rules can be recovered as an
arrear of land revenue. (Rule 29 ).
(26 ) AN express.embargo has been im
minor mineral from any leased area W
officer of the Department of Mines and
the Assistant Director, Mines and Ge
deposit without prejudice to any a
compounding of the offence.

posed under Rule 34 against despatch of any
ithout a valid despatch permit issued by an
Geology. In case of contravention of the rule,
ology, is empowered to forfeit the security
ction that may lie against the lessee, for



(27 ) IN the application in Form-A made by the le
he shall furnish Particulars as to the Name and grade of

(29) THE original or certifieq copies of the sale contracts of the
the permit shajj also be forwarded to the Department after the fi

completed, for the purpose of scrutiny and return,

(30 ) THE despatch permit contains various other particulars

unauthorised quarrying of minor minerals takes place.

and improper. Rule & of Andhra Pradesh minor Mineral Concessi
prohibits unauthorised quarrying of minor minerals by specificali
Person shall undertake quarrying of any minor mineral in any are
in accordance with the terms and conditions of a quarry legse

e’ = RV IR UTY

nsignment has been

Minerals covered by
nai transactions are

t company is ittegal
on Rules, expressly
Y providing that no
a except under and
Or a permit granted
» @ lease deed in Form-
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used or consumed by it, it had been served with a demand notice to pay the penalty

of five times the normai seigniorage fee. We are not impressed with the argument of
the learned counsel for the petitioners that the US€r or consumer of the minor mineral

( 32 ) APART from -the statutory sanction, a contractual obligation is cast on the
petitioners under clause (7) of the agreement entered into between the and the

minerals used by him. Each of the petitioners herein being a party to the agreement
entered into with the respondent company, is bound by the terms of the contract. We

will consider about the validity of the relevant dlause in the agreement at an
appropriate stage.



(34 ) IN view of the foregoing discussion, we do not see any force in the first
contention and therefore, it is rejected, '

to public policy and unconscionable. It is amplified by statin
entered into between the parties is a printed

his signature to the agreement without any bargai
entrusted with any work. '

such that one of the parties is in a position to dominate the
that position to obtain an unfair advantage over the other.

( 39 ) WHERE the consideration or object of an agreement is regarded by the court

void under section 23

as imm_oral Or Opposed to public policy, then such a contract is
of the Contract Act, ‘
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( 40 ) WHEN can parties be said to be not equal in bargaining power?

( 41 ) THIS question has been discussed at fen
Corporation Limited vs. Brojo Nath and held th
list of all bargains where the bargaining power
Judges have given some illustrations but at
enunciated that the principle of inequality in b
where both parties are businessmen and the
The learned Judges also cautioned that each
and circumstances. In the instant case, the
business in the mining of coal and

gth in Central Inland Water transport
at it is difficult to give an exhaustive
of the parties is unequal. The learned
the same time it has been Clearly
argaining capacity cannot be applied
contract is a commercial transaction.
case must be judged on its own facts
respondent company is carrying on

its sale. In the course of carrying on its business,
the company undertakes various civil works. Instead of itself carrying on all the civil

works, it entrusts some of the works to the contractors. Persons who carry on
business as contractors and who want to undertake execution of civil works, offer to
execute the work and enter into a bargain with the company in that regard. As a
result of it, a bargain is struck and the work is entrusted by the company to a
contractor subject to the terms and conditions agreed to, between the parties. Thus,
the agreements entered into are purely commercial contracts between two
businessmen. In the case of such a commercial transaction, the question of unequal
bargaining power between the parties will not be attracted. When two businessmen
strike a bargain in a commercial transaction and enter into a contract, question of

one party dominating the will of another and making him sign on a dotted line in a
printed proforma agreement will not arise.

( 42 ) AN unconscionable bargain was explained by the Supreme Court in the

aforesaid case as the one which was irreconcilable with what was right or reasonable.

Stating that the expressions "public policy”, "opposed to public policy" or "contrary to

public policy" are incapable of precise definitions, the learned Judges observed:

"public policy, however, is not the policy of a particular government. It connotes
some matter which concerns the public good and the public interest. The concept
of what is for the public good or in the public interest or what would be injurious

or harmful-tg-the public-good or public interest has varied from time-to-time. As —

new concepts take the-place of oid, transactions which were once considered
against public policy are now being upheld by the Courts and similarly where
there has been a well-recognized head of public policy, the Courts have not
shirked from extending it to new transactions and changed circumstances and
have at times not even flinched from inventing a new head of public policy. . . ..
It is thus clear that the principles governing public policy must be and are
capable, on proper occasion, of expansion or modification. Practices which were
~considered perfectly normal at one time have today become obnoxious and
oppressive to public conscience. If there is no head of public policy which covers
a case, then the Court must in consonance with public conscience and in keeping

with public good and public interest declare such practice to be opposed to public
policy. ... "

(43 ) IN the present case, the State Government framed Andhra Pradesh Minor




satisfactory documentary proof in token of having paid the mine
of minor minerals consumed by it, it has entered into an agreement with the
petitioners incorporating Clause (7)which is in conformity with Rule 26 (3) of the
rules, in order to effectuate the legal liability and to safeguard its own interest. What
all the contractors are asked to do under clause No. 7 is only to produce documentary
proof in token of having paid the mineral revenue in respect of the minor minerals
used by them in the €xecution of civil works entrusted by the respondent-company. If
they produce the proof, the company will not deduct any seigniorage fee from their
bills. Only when they fail to produce documentary proof in token of having paid the
seigniorage fee, the seigniorage fee payable on the minor minerals used by them, will
be deducted from their bills. Such a clause which is complementary to the statutory
provision is in tended to check unauthorised quarrying of minor minerals and non-
payment of mineral revenue due to the Government and it cannot by any stretch of

which is_intended to give effect to a legal liability cannot be described as the one
Opposed to public poiicy. Therefore, the second submission also cannot be accepted.

entered into between the parties is hit by Article 265 of the Constitution of India, This
article provides that no tax shall be levied or collected except by authority of law. We
are unable to understand how Article 265 is attracted in thi

fee™is collected by virtue of=the terms and conditions i
entered into between the patties. Apatt.from that
acting as an agent of the State Government to collect sei
its own interest to avoid Payment of penalty at five times
payable in respect of minor minerals consumed by it.

gniorage fee. It is acting in
the normal seigniorage fee

, the respondent..company is not,...



Page 11 of 18

despatched, the amount of seigniorage fee paid thereon, etc. It is stated that the
petitioners have not even furnished to the respondent company, the particulars of the

despatch permit under which they obtained minor minerals nor the details of the
quarry and its owner from who they obtained it. Thus

( 46 ) IT is submitted by the learned counsel for the petitioners that the Andhra
Pradesh Minor Mineral Concession Rules, 1966, in general and Rule 26 (3) (i) in
particular should be read subject to Section 24 (1) of the Act and if so read, it is
explicit that the petitioners who are the purchasers of the minor minerals from the

+ even Singareni Collieries Company Limited cannot be
subject to the levy and collection of the seigniorage fee in respect of the minerals
purchased by them. In other words, it is contended that the Act and the Rules
themselves prescribe the time and manner of collection of the seigniorage fee in

1. (a) The liability to pay seigniorage fee could be on the lessee or unauthorised
PErson quarrying the mineral (vide Sections 21 (5)and 15 (3)), but not on the

User or consumer. (b) The impugned rule does not prescribe any time limit or
manner of payment, though Section 15 (1a) (g9) contemplates that,

2. The Act does not also “cohtgﬁfﬁplate the:levy of penalty on a user or consumer
of minor mineral, even if the seigniorage fee or dead rent is not paid by the

lessee or other Person excavating the mineral,

3. In any case, the rule prescribin
Onerous conditions impossible of compli

has been prescribed. 0 .

(47 ) IN order to appreciate those contentions,

_ let us have a look once again at the
relevant provisions of the Act and the Rules mad

e thereunder.

( 48 ) SECTION 4 of the Ath prohibits the undertaking of any prospecting or mining



mineral so raised or where the mineral has already been disposed of, the price
thereof, along with the rent, royalty, or tax, as the case may be, payable for the
zperiod during which-the land was occupied=hy such—person. For-the purpose of

- enms@SCErtaINIGY. the position of working of .any..min
Central Government can enter upon and inspect any mine and exercise any of the

power conferred upon him under Section 24 of the Act and order the production of
any document, book, register or record mentioned therein.

(52) SO far as levy of penalty in respect of minerals

other than minor minerals is
concerned, apart from Sec, 21, Rule 52 of the

Mineral Concession Rules, 1960, made

€, any..person authorised by the . ...
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by the Central Government provides for penalty. It authorises imposition of
Runishment by way of imprisonment for the contravention of the Rules 46, 47 49

in, and that all sums paid by the lessee by way of deposit
shall be adjusted towards the amounts, if any, due to the Government.

(83 ) IT is urged by Mr. Anil Kumar, learned
ethod and manner of collection of seigniorag




make rules fixing the seigniorage fee in respect minor minerals, levying fines and

providing for their collection. Seigniorage fee is the fee chargeable on the minor

minerals despatched or consumed from_any land. Rule 26 (3) (i) of the rules
prescribes the method and manner of the levy of n igni

consumer fails to produce documentary proof in token
fee in respect of the minor minerals used or consumed.

( 55 ) BEFORE we deal with the legality of ey
let us consider the validity of the levy and coll
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consumer of minor
of seigniorage fee by such user or consumer,



ES ub\a LAV RV Y

who raised or despatched the mineral from the quarry. Therefore, the case relied

upon by the learned counsel for the petitioners has no application to the facts of this
case. :
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(62 ) IN these writ petitions, various points raised on behalf of the writ petitioners do
not arise for consideration in view of the written agreement entered into by each one
of them with the respondent company wherein a specific clause in the form of Clause
No. 7 has been incorporated. Under this clause, the contractor has to produce
documentary proof in token of having paid the royalty charges to the Government as
otherwise the respondent company can recover the royalty charges from the bills and
pay to the government. In view of this clause, contractual obligation is cast on the
petitioners to producedocumentary proof in token of having paid the seigniorage fee

on the minor minerals used by them and consumed by the respondent company. If

they have failed to produce satisfactory proof, the respondent company is entitled to
recover the seigniorage fee

from the bills of the contractors and pay it to the
Government.

( 83 ) WE have carefully gone through the judgment of the Division Bench of this
Court dated February 16,1988 in writ petition No. 5939 of 1987 and batch. There is
neither any reference to the provisions of Rule 26 of Andhra Pradesh minor Minerai
Concession Rules, 1966 nor is there any discussion about the liability of the
contractors under clause (7) of the agreement entered into by them with the
respondent company, to pay the seigniorage fee, in case they do not produce
documentary evidence in token of having paid the seigniorage fee on the minor
minerals used by them and consumed by the respondent company.

(64 ) A learned single Judge of this Court in his judgment dated June 18,1976 in writ
petition No. 6962 of 1974, upheld the action taken by the Department of mines and
Geology for the recovery of seigniorage fee from the contractors who supplied stone
ballast to the Railway administration on the ground that they failed to produce
documentary evidence in token of having paid the seigniorage fee in respect of minor
minerals supplied by them. As to the nature of proof to be produced by an user or
consumer in token of having paid the seigniorage fee due to the Government, no
hard and fast rule can be laid. Normaily, if a user or consumer produces a genuine
bill from a lessee of a quarry who raised the minor minerals or an authorised dealer
of the minor minerals, in token of having purchased the minerals from such lessee or

authorised dealer;—it-shall be—considered to be sufficient preef-of payment of
seigniorage fee due {o the government. . ,

R s o eend o

( 85 ) THE rule prescribing the
cannot be said to be unreasonabl
respect to which penalty can be i
of production of documentary ev

penalty of five times the normal seigniorage fee
€ as it is much less than the value of the mineral in
mposed. We are not convinced that the requirement

idence in token of having paid the seignhiorage fee is
impossible of compliance. We, however, make it clear that the power under Rule 26

(3) (ii) shall be exercised within a reasonable period and what constitutes reasonable
period depends upon the facts and circumstances of each case.

( 66 ) FOR the aforesaid reasons, we hold that Rule 26 (3) (i) of Andhra Pradesh
minor Mineral Concession Rules, 1966, is not ultra vires the powers of the State
government and is not arbitrary or unreasonable. We record the submission made by
the learned Government Pleader on behalf of the State Government that the rule is
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