BEFORE THE ADIDITIONAL COMMISSIONBR OF CUSTOMS, CENTRAL
EXCISE AND SERVICH TAX HYDERABAD-II C@MMIS’B{ONERATE 7th
FLOOR, ROOM NO. 806, KENDRIVA SHULK BHAVAN; LB STADIUM ROAD,

‘BASHEERBAGH HYDERABAD 500 00 -

Sub: Proceadings under SCN 0. R. No,. 61/2011 Adin. (ST ) {(GR-X} dated
23.4.2011 issued to M,l B Greenwoud Estates, Secunderabad

We are authorlsed to represent M/s Greenwaod I“sta Seéuﬂderabad
(her emafter referred to as Notlcee)

ADDITIONAL SUEMISSIONS** |
1. In repIy to the above propomtmns, Notlcee makes Lhe add1t1ona1
-~ submissions on the fc:liowmg mam heac‘is. |
A. Service Tax liability, if any from 1. 7 2010 only -
B.Works Contract Service
C.Rule 2A of Serwce Tax. (Determlnatlon of Value) Rule*;, 2006

D. Works Contract Composxtwn Scheme

. Penalty under Section 776 al_fld-Sectj_c_)n 77

F. Benefit under Section 80
In re: Service Taxlability, if any from. 1;7;20;0*9131@ .

2. Notlcee submlts that the Finance Act 1994 was amended by the Fmance
Act, 2010 to introduce an. explanatmn to Secnon 65(105)(zzq) and -Section

65(105)(zzzh). Clause (zzq) relates to & ser\{icc provided or to.be provided to
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any person by jany other person in, relatwn fo CDmIHEICIEll or mdustna
constructlon and clause izzzh) a serwce m 1elatmn to the construction of g
complex. Bolh bear the followm.g explanation |

Explanation — - For the purposes af thts sub clause the constmctmn of a new
buzldmg which is 1!1ter1ded for sale, wholly or parﬂy, by a buzldet or any
person authorised by the builder before, dunng or after constructton (except in
cases for which rno sum is recewed from oron behalf of the prospectwe buyer
by the builder: or -the petson authonsed by the buzldez befme grant- of
completion cei'!.zf‘ cate by the - authonty competent to IS';HE -such certificate
- under any law for the time bemg in force} shall be deemed to be service

pmwded by the bmlder to the buyer

. Notlcee further submxts that rehance is place on Mohtlsham Complex [P]
Ltd. v, CCE 2011 (021) S.T. R 551 (Tri- Bang) wherem it wag heid as under-
“The deeming provision would be applieablebuly Jrom 1—7-.2030"0(1_1‘
attention, has also beén taken to the texts nf certam other Explanations
figuring under Section 65(105) In some of these Explana’tlons, there is ar
cxpress mention of retrospectwe effect ’I‘herefme therc appeais to be'
- substance in the learned counsel’s argument thai the deemmg provision
contamed in the" explanatmn addecl to Sectlon 65( 105)(zzq) and (zzzh) of the
Fmance Act 1994 will have only prospectWe effect from 1-7-2010.
Apparently, prim' ta this date, a Izuiider cmarwt ‘be deemed to be

service  provider pmviding' "a}_tny . service - in . relation to
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industﬂdlfdommercial or residential complex €6 the ultimate Dbuyers

af the property.”

Noticee further,submits: that Circular 1/ 201'1— 8.1, 15, 2 2011 1ssued by
Pune Commissionerate it has been clariflecl as under

"Replesentatmns have been recexved from trade requesting clarification

particularly for advance payments for scrwccs of Constru ¢tion of Residential

Complex rendered . after 1- 7 2010 and also fOi“_éeFViCe ‘tax collected by

builders even Whera 1no iiabﬂ;ty-exists. Itis hereby (;l_arifiéd that -

(a) Where ‘sear"vicés af A'mnfs‘tmctioﬁ af Residential Complex were‘
rendered prior to 1- ?’-201@ no: Service Tax is leviable in terms of Para
3 of Boards Circular number 108/02/2009-8 T dated 29.1 -2009, The
Service of Canstmctiwn af Resideﬂtial C'amplex wou.[d attract service

tax from I- ?»2010 Desp1te no ser v1ce ‘tax habﬂlty, if any amount hds been

“collected by the builder as “Servzce 'I‘ax” for- Sermces'rén'dered prior to 1-7-

In

2010, the same ig required to be deposxted by the builder to the Service tax

department, Buﬁder canﬂot reteun the amouni coilected as Servme Tax.
re: Rule 24 of Séer‘v‘ié;e -Tax-(éﬂﬁetér"mina{tian@f.Va;ue)_J;uEES, 2006

Without prejudice to the folegomg, Notlcee submlts that taxable value under

the work contract service is that palt of value of the works contract which is

relatable to services provided in the execution of a works cOnt_ract.‘ For this
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purpose, valuauon mechamsm has been prow.decl under Rule 21\ of the
valuation rules However, an optmn 15 glven to assessee 1o dp_t for a

composition scheme

. Noticee subm1ts that thexefore 1t foﬂows that compesxtton st:heme is not
- mandatory and. n‘.‘ he chooses not to opt for the sald scheme, service tax can
be paid under Rule 24, 1b1d Therefore, the ssud notxce is Jnvalld i as much -

as it imposes the composition st:heme__on'the assessee, .

. Noticee submuts assuming but not admz.ttxng Servme Tax if any is payable
under the head Works Con‘i:xact the value uf Works c'ontract must be
determined as per Rule ZA of Se1 vice Tax (Determinafion of Value] Rules,
2006. Noticee submits that the 1mpugned’ SCN has been passed with

revenue bias without appreciating fhe 'statufery provision, mtentxon of the

same and also the objectwe of ‘the transaction/aetmty/agreement It is
unreasonable to 1101d that mater1al value is mi i a:ay construction actmty
merely on the greund that matena_l value hae not been furrushed by noticee
in his correspondence dated 22.04. 2011 the same was. not furmshed as it
was not asked. for by the department therefore 1t cioe=; not lead to a
conclusion that the same is nil Wlthout bemg gzven an opportumty of being
heard. Noticee shall submxt the matenal Consumplmn for- thé period

Januaty 2010 to December 2010.



is determined as.per as per Ruie 2A of Sermce Tax (Detzermination of Valug)
Rules, 2006 he shall also he entltled to utilize Cenvat_:‘ Cre‘dit on Input

services and Capital goods
I re: Cenvat Credit undet"AEi_Vork‘ Contract C@rhpesitierz Scheme

—
Payable and the benefit ef Rule 24, 1b1d is. ot av&ulable for any reason,

service tax payable under compesztlon seheme at 9, 12% can be paid by
utilizing the Cenvat Credit in 1espect of Input services emd Capital goods.
However impugned notice has’ not conmdered the same before arriving at
the tax I1ab111ty and such noticeg xssued mechamcally with revenue bias

should be set-aside,
In re: Quaiatiﬁcatéon fej;',_,bemagnd o

10.  Without brejudice te the fOreg'o.i-ng; éesum'ing but not ddmlttmg Notxcce
submits for the peuod January 2010 to Deeember 2010, the SCN has
claimed that amount of Rs, 1165 14 Lakhs are taxable;, ]HoWevex* noticee
fails to understand ‘how the sald amount has been ajrwed at. Out of the
total rece1pts of Rs, 1069 12 Lakhs durzng the pezmd January 2010 to
December 2010, Rs. 366, 12 Lakhs 15 recewed towards value of sale deed and
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vglue of land and Ré.129.93 Lakhs f‘a;g;es.andiothef cﬁarg’es which shall not
be leviable to‘sﬁervice tax. An ﬂﬁicuﬁt.;'df lRS._STS.dﬁ'L'akh_s ‘has only been
received towarcis COnstructioh -agréemei_lt._ "I‘herefore,-‘ -aésumiﬂg‘ but not
admitting, service Atax if any is péyé.ble éhouid be levied orﬂy on amount of

Rs,573.06 Lakbs and niot on the entire amotint-ag ehvis_ag;ed in the notice.

In re: Penalty um:;igtp# Section 76 ﬂﬁd .SaOtéaéz e R

11. Noticee subm_it;s that '_fpenallty undér-seétioi; 77 for failure to submit the
returns is not right in law ag they have filed the_i1‘_, half-year]y returns in form

ST-3 for the said period. '(Copy of thé ST1-3 ret_ufns én_d_oScd). Hernce, penalty

on this count sl;iould be se'tiasidel; :

12, Without prejudice to the fdrie‘go_ing',‘ aSsuming.but ‘h;ot admitting the levy
of service tax the Noticee Subiﬁits-th'at §he penalty is net'iniposable on them

and their case is g fit éase_ {or waiver of penﬁlty on '_thefoﬂ(ming grounds,

a. Rea,"sbnablc'-(}ause
b. Bon:a fide Belief

. i : ] ‘.-"_.7“ '_' L ‘
. .Confusign, Intemtetatmn;asuas ihvolved -

13. Notiﬁee furtheré submits that, mens rea is an essential ingredient to attract
penalty. The Supreme Court in the case of -Hindustan -S_ifeel v. State of
Orissa [1978 (2) E.L.T. J159 (5.C.) held ‘that an order imposing ﬁenalty‘ for



proceedings .and pena&ty will’ not ordinari@y be imposed unless the
party obliged elther acted deliberataiy i d’eﬁance of law or was
guilty of conduct cententious ar dishmwst or aeted in conscious
disregard of its obligation. Penalty wﬂl tiot also be 1mposed for failure. to-
perform g si.atutory obhgatmn is a matter of dlscretmn of the author 1ty to be
exercised judicially and on a con51derat1011 of the relevant. cir Cumstances.
Even if a mlmmum penalty is prescmbed the authorlty competent to impose
penalty will be _]U.St]ﬁed in refusmg tcs 1mpuse penalty, when there 1s a
technical or Judlmal breach of the provxswns of the Act or where the breach
ﬂ.ows from = bona ﬁde behef that. th.e offencler is not Ilclbl(i to act in the

manner prescribed by the statute,

14. Noticee further 1o evzdence has been brought on. recard by -the lower
authority to prove conftr aventmn of vanous prowsions of Fll‘lEl.I’lCB Act 1994

by the noucee only: w1t11 mtent to e\rade ‘the payment of service tex. In this
scenario; 1mpos1t10n of penaitles upon them is not Justlﬁed In this zegard

Appellant places reliance on the followmg decnsmn

a. In Eig bngmeenng Ltd, v, Comriswner of Central Excise, Chennai
- 2006 {3) S.T.R. 499 (Tu-LB) 2004 {1’74) BLT 19 (T11~LB)
CESTAT Northem Bench New Delhl {Lsuger Bench} held -
Appeilants being under bona Jide: daubit rergardingf their

aca';ivity whether covered by Service tae or not, there exists

.
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masonab!e cause on their parﬁ im nat depo.siting Service ta.

in tima penalty not anosable in terms of Secuon 80 of Finance

Act, 1994

b. In the case of Ramaknshna Tfauels Put Ltd~2007{6) STR 37(Tyi-

suppressmn of facts, then bona ﬁde beilef is a reasonable cause

under sechon 80 of the Finance Act 1994

15. Noticee i‘urther submlts that where the mterpretatlon of law is required,
penal prowsmns cannot be mvoked Also in the case’ oi CCE vs. Lss Kay
Engineering Co,, i Lid, [2008] 14 STT 41 7 (New Delhz C‘E,SI‘AT} 1t ‘was -held
that: "7t is settled position that when there is a dtspute of interpretation of
Dbrovision of faw, the penal promswns cantwt be invoked, - Therefore the
Cammzsszoner (Appeals} rzghtly set as:de the penalty Heuce penalty is not _
applicable in the instant casge. ‘where . -there havc been confusmns as to
applicability of Fservicestax, classlﬁcatxon of serwce etc and law has very

;

mu éh_' been unsettled. .
in re: Beneﬂtfunidkr Sgeicti,mi 80

16. Without prejudzce to: the foregomg, assummg but nat admit tmg that service
tax on said” servme is payable, Notncee further submlts that Penaity under

Section 77 and Section 76 of the Fma.nce Act, 1994 shoulcl not be imposed
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that Section 80 reads as follows;
"Notwithstanldin:g‘ anything contained iri-the proy_i'sions of Séction 76, section
77 or first Provise to Sub -section (1} oﬂ secﬂwn 78, o penaity shall pe
imposable on, the assessee for aiy fculure referred to in the sazd Provisions if
the ussessee pifoves that I‘here 'w_as reasonable cause ﬁ:u the said failure.".'
Thus, noticee submlts that theie s.s a ﬁt case for’ walver of . i)enalty under

Section 80

17. The Noticee craves leave to.'aife'r,, addto and/or amend the aforesaid

grounds

For Hiregange & @ssoeiates :
Chartered Accﬂuntants

Budhir v s
Partner

131



