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Under Sec.85 of the Fmance -Act, 199%, as amendec‘l any person
agprieved by this order can prefer an appeal withm three months from the date

of communicatidn of suich order/clecls;on to ihe Comlnsssmner (Appeals), .

Hqrs:, Office, 7t flooy, LB, Stadium Road; Baaheetbagh Hydex abad 500 004.

3. umsa%a%amﬁaﬂgem(mﬂ)ﬁﬁﬂﬁm‘ﬂa@ﬂtﬁﬁ@if» 8 St guah

ity ﬁalﬁﬁ Tl @ - 313({1{ T fui%q e ;

o 1
An appeal. under Sec 85 to the Cnmmzssmmr (Appeal?) shall bP made in
form 3T-4 and shaﬂ be, verlfled iri the prﬂscrlbed Ipanner |
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: The form of appeal in Form No: 8T-4 |shall be filed in- duplicate and shell
be accompanied by‘ a copy of the 'decmion cu Lhd Qrder appealed against.
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The appeal as well as the copy Ljf the dcdzslun or order appealed against must
be afﬁx_ed'w_ith court feé stamp! of the appx oprmte amount

r the prlvate use of the pr:fson to.whom 1L is
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Case agamst M/s. Greenwood
e ;ax on taxable services rendered

‘M/s. Greenwood Estates, 15- 4 187‘/3 Bar 4, Floor, MG Road,
Secunderabad ~ 500. 003 (heremafter referréd as Grcenwnod / assessee, in
short) are engaged in’ providing works cdutract service. ! M/s Greehwood
Estates is a registered partnefshap firm and igot themsélves. reglstered with the
department foy payment of sewlce tex w1th S’I‘C No. AAHFGO'?l IBSTOC1.

2. A SBhow Cause Notzce vide HQPOR N 77/2010 Adjﬁ(ST) dt. 21.5.2010
was issued for the’ perfod from JanPary 2009 t6 December 2009 involving an
amount pf Rs. 947737/ including cess: anH the same ]haz? been adjudicated
and confirmed vide Order-In—Orlgmal No:47/2010-8T dt. 24;11.2010. Further,
the assessee has gone in appeal and. the, sam,e has-been ismissed v1de OIA
N0 11/2011-8.Tax . dated - 31,01.2011 by’ (the Comm ssioner (Appeal)

Hyderabad. The present notice is 1ssued in sequel to thE‘ same for the peuod :
from January 2010 to Decembéﬁ 2010 ‘ -

3. As per Secuon 65 (105) (zzzza) of the Fmance Act,. 1994 defirics’ that
‘taxable service means. any service provided or'to be prowded — to any person,
by any other person, in relation to the execution of a Worls ¢ontract, excluding

works contract in respect of roads, airports, raﬂways, transport: Lermmal
bmdges tunnels and dams ‘ ‘

Explanatxon For the purposes Iof this sub cla'usc, “Worlés contract” means a
contract threm -
i transfer ;cf pfoperfy'fin goods! irﬁ)olz)ed'-.__ir 'thég;gejéuiiion; .of such contract is
Ie'uiable fo ta_x as sdle of goods, and : o

{ii) such contr act is for the } purposes of carrytng out, I ‘ ‘ |

(a} (=2 ectton, commtssmnmg oy mstalia 1 of p[ant} machmery, equtpment or
f structures, wfiether pr‘é fabncated c{f’ otherw:se ...:...,

(b} CONS tructton of a new buildmg or a LJ: Al §tructure or a part-ihereoﬁ orofa -
I pip lme ot condulf pnmaﬂly fm‘ th purposes of C ommea ce|or indusiry; or

{c): cons(ructton of a new remdenttai cp ryaie.}c-,o{j a pg..r_t the_reof, ar

{cl) compleiwn and Ji mshmg seri)lce A fépmr, alteration, |reéncvation or -
' restorai:on of;, of similar services, in ‘;‘mlaiwn 1o (b} and {ch or -

b1

(e) tu:ﬂicey p: q;e::is including engmee:i_r d, prom.uement -and consuuctipn or
: comrmsswnmg (EPC‘) pro_fects : .

3. As per Sectmn 65{91&} of the Fmance Aét;._1994, ":‘Residential"Complcx
“means any complex comphslng of S ! C '

il - a buildirig or butldmgs havmg more than twelue zestdenitai Uniis

fiil  a conumon area, and : ‘

(i) . any one or more of fucilities or Sermces such as par k, hf& par kmg
pace, community hall, common water supplu or effluent- treatment
systenm. :
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Iocatcd‘ within the premiges and the layout of such premises is approved by an
authority under any la for-the‘time'being in’ force,” but does not jrclude a
comple.x va.;hich' is constructed by a person directly enigaging any other person
for designing or planning of the layout, and the construction of such complex js

intended for personal use as residence by such person. -

4, M/s Gieenwood Estatey t,feigistcred_with:thf:' service tax department and
not dxschargi_%ng the service ta:{_!"lﬁability properly and . aiso not fiJ[irig'th’é ST-3
retlln_'ns,. which are mandatory ay per Service Tax Rules made there under. On
verification of the' records, it id ‘found that M/ 8 'Greenwood Estates have
undertaken a single venture: by ‘name M/s Greenwood Estates! located at
- Kowkur ,ViIla"ge,- Malkejgiri Ma ndal, RR District dnd: received amourit from

customers from’ towards sale of land and agreﬂmént of éb:’llSti*u.c ion for the

said period, Further, jt ‘is.founc"j:haf: they have not filed ST—P returis for the:
: ] o ] " .

said period. |
!
i

! : |
S. ! Furthef it is‘madeé clear c‘uﬂ
[

General Manhger(Admn). author; essce |, that the
activities un, ertaken by the to pany are providing services of conbtruction of
residential complexes and-also stéted that initially, they collelted the amounts
agairist booking form/agreemeni of sale. Al'the time of ‘registralion of the
property, the' amolints received till 'then - will be ailocated towards' Sale Deed
and Agreement of, Construction! "Therefore; service tax on lamount received
against Agreement; of Conatruct on' pc '
of construction is aid on receipt basis. The A rreement of Sale con titvites the
totallamount of the land/semi- itished fldt wﬁh-imdividedg'share of land and
value ol construction. = The dale deed constitutes a. cdndition’' to ‘go for
consfruction with ‘the builder. Accordingly, the, construction agreement will
also be entered iminediately on the sanig date of sale deed. All the process is in
the way of sale of constructed u'#;it as per tHhe. agreement of #ale but possession
was given in two phases one is land /semi finished flat with'undivided share of
~land and other one is completed Unit. This ig coriinonly adopted procedure as
required for getting loads from-the banks”. - ! oo

¢d representative of the ¥

G.  As per the exclusion prqirlde;gi in S’E:Ct_ij{jillf‘ﬁﬁ(.g 1a} of the Service Tax Act,

the residential complex does not ificlude a comiplex’ whith is constructed by a
person directly engaging any dther peison for designihg or planning of the
layout, and the construction of such complex is iritended for personal use as
residence by such person. Here” personal’ use”. ixipiuggzs pex'x'nittix}g the
complex for useas residerice” by “another’ person’ on’; rent - or without
consideration. If is further clarified in pata 3 of the Circular, No6,108/02/2009-
ST dt. 29.01.20009 if the ultimate 'o'wne'r'énters‘int'o_ a coptract for constriction
of a residential comiplex with” a X ‘ evelo hi
provides service of design, . plarfh:ninge: 'giﬁd"-'?oni’t.r"‘?t*-on;, and _after such
construction the ultimate owner recelves shch“p'op:erty-fqr ihls“pe;so@al,‘ then
such activity is nof liable to service tax, Therefore, ‘as’ per the exclusion clause
and the clarification- mentioned” above, Cif A buiﬁc_ler/Ez’omoter'./‘developer
construction entiré complex fof one person for'_persogza'd‘use as residence by
such person would- ‘not. be - subjected - to '§ervice' ' tax, ' . Further, ?he
builder/ promoter/developer- norindlly f__:ntc'r,s'.'m;cq cpn_BFruct-;qn/ .completion
- agreement after execcution of sale de_t_ed', till the execution of sale deed the
property remains in the!name of the builder/ promoter/ deveipper a_rlq services
rendered thereto are self services.. Moreover, stamp duty will be. paid on the
value consideration shown in tjw'sale ;:lee,d;:; Th'_ere[ore, -Eh_t;.n_a is: n.q levy .of
service tax on “the services rendered! till sale -deed. Le “on. the v-slljl.le
consideration shown in'the gale deed. 'Biuf;,\nq‘,ai‘:a_mp duty v_&(lll.l bc‘p‘ax_r_:i o1l the
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61;0_2;2010‘by}'Sri'AiShanktf Reddy, Deputy

ortion of the amounts towards agreement -

promoter/ buildgr/dev'eﬁéperi -who himself.



012 Ad_m(ST)ADC . .
i Lot ' ‘ @ 3‘

N -] L
agreements/eontract agamst whxch they render servlces to the custommer after
execution of sale deeds. There exists the service provider and service recipient
relationship between ; the" buzldeﬂ/ prometerf developer and the -customer.
Therefore, such servmes ageimst egreements‘ of ‘constfuction are invariably
attracts servxce ta}g unfler Sectlon 65( 105(zzzza) of the Fmanc:e Act 1994,

7. As per the deﬁnitlon of "ResIdentlal Complex pr¢3v1ded under Section
65(91a} of the Flnance Act 1994 it lconeutu%.es any oneé ote more of faexhties or
services such as park:, lift, pa,rkl g space; cominunity hall, common water
supply or efﬂuenﬁ: treatment system. ‘'The s;ub_;ect venture of M/s Greenwood
Estates qualifies to. be a residential complex as it: containg more than 12
residential units with, pommon areali and common facilities like park, comnion
water supply etcy, and thej layout was ‘approved ° by HPDA & the Alwal
Municipality vide Letter Noj 3822/ 4 /P{H /0T, dt. 9.7, 2007} As seen from the

records, the assessee entered into. I] a. sale deed for salé of unchwded portion of

land togethet with semi ﬁnlshed portion- of tl}e flat and 2} an agreement for
constfuction, with)their custumers ‘On-execution of the sale deed the r1ght in
a property got trdnsferred to! the _customier; thence. the construction service
rendered by the assesses. thereafter to their, E:ustomers under agreement of
construction are taxable undet Service tax as ‘there éxists ‘service provider and
receiver relat10nsh1p between . them As there involved the transfer of property
- in goods in execution of the $El1d construction agreemeénts, it appears that the
services rendered by them after exectition of sale deed ‘against agreements of
construction to each of their, customers o, whom the land was already sold vide
sale deed are taxable services u1|'1del Wcirks conktract serwce‘

8, M/s Greenwood vide. then{ statement recived in: th:s ofﬁce on 22 4, 2011
has submitted the Flat-wise- amounts . received for’ the pe{;{od from Janualy
. 2010 to December 2010. :The total amouit| received is 116514336/ -
agamst agreeinents of construg:tmn durmg tl e perjod: Gan are liable to pay
service tax including cess works out to Rs, 48 00 $91/ - and the mtemst at
approprlate r&tesl under Wm ks Contl acL SEI'VlCt" respectlvc ly. i

\

9. M / 8 GleenLvood are weil aware of the prc vmmns anld of habihl"y of serwce :

tax on receipts as result of these agreements for construction and have not
assessed ahd paid service tax propexly with F1 intention to evade payment of
Service Ta;F. They have mtentmnaliy not ﬁier‘i the 8Ti3:reéturng for the said
period.  Hence, [the service -{ax payable by \/I/ s Greenwood appears to be
1ecovered nde1 Sub Section (1}, of Section 73 gf the’ Fmance Act 1994,

10. me the oregoing, 1t appears that Mi g Greenwocrd Estatgs, 5-4-187/3
&4, I F lapr MG Road, Secunderabad 3 hz—iva’ contravened ‘the {provisions of
Section 68 of the Finance Act 1994 read wnh Rule 6 of the Service Tax Rules,
1994 in as; much as'they have not paid the appr oprlate amountof service tax
on the value of the taxable services and Section 70 of the. Finahce Act 1994
read with Rule 7. of the Service Tax Rules 1¢ 94 in as much as “Tley have not

filed statutory refurns for the taxable services rendered and also|did not truly
and correctly assess the tax due on the servufes provlded by them and also did
not disclose the relevant details/ mformatmn with an intent to evade payment
ol setvice tax and are liable for recovery under provisions to the !Sectlon 731

of the Finance Act 1994 ahd thereby they herve rendered- themse}ves liable for
penal action under Section 77 & 76 of the Finance Act 1994

.Vg_Pa'ge 4of 12 '
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M/s Greenwood Estates, were issued | 8 show vause notice askmg them to
show cause to the Addxt:onai

Service Tax, Hyderabad II Comim

e

{i1)

(i)

(i)

13,
Manager (Accounts) aloné wlth
Accolntants, 'app%ared for the

stibmissions 'mad

T an amount of Rs. 48,00,391 /

Commxssmnef of Customs, Central Ixcise &
missioricrate, Hyderabad within as to why:-

{Rupees Forty .eight lakhs

huiidred ninety one only ) including'cess should not be demanded on
the works contract sérvice under thé Bub-Section (1) of Section 73 of
the {Fifiance Act 1994 idr the permd from January 20 10 to December

20 I]D and

Intjrest is not payable

under Section 75 of the
I

Pen| Ity should nol: b

Bmfnce Act 1994 for t

Fm' nce Act’ 1_994 ari

Penalty - éhbula ' nofi b

’ I“milnce Act 1994

Al Personal Hcaring

in Lhe;r re

following submlsm% ns:i-

|
i

i

{1} that the I“mance Act 199

introduce an explan
65(105)(zzzh). Clausq .
provided to any pe

'-%‘“::

y them on the amount ciemancledfat (i} above
Tinance Act 1994 ‘and - -

|

i
,;meosgd on . them under Ss;cimq 77 of the

‘impc;sed .qiﬁ t.hi_en_i” uﬁderf ,Sectioﬁ 76 of the

J}’ -

Do - [ \
]

‘lwas held on' 16.08,2012. Sij’m Ja)lfa Prakash,
fihn Sudhir V. §: and Sri Hleusha Phartexcd
personal’ heeumg Whiie re1teratmg1 the earlier

bly to show cause nouc:es, they hcwe made

' ‘ i
4 wds amended by the Fma te Act iD 10 to-
ation to Section 65{105)(zzq) aud Section
(zij relates tb-a service p;ovn:led or'to be .
rson -by any: other. person .in relation to

commetgial or industrial ccmsti uctign and clause (zzzh), a service
in relation to the .cgnstruction of 1 complex, Both bear the

- following explanatxon

new building which

Explanation — For'the purposés af ilus sub -clause, the construction of a

is intended for sale,” wholty or partly, by a

' builder or any person: ‘authorized. bj} tf’ze butilder beforé during or-
after copstruction (e;ccept il cases Jor,. whlch ne: suim is received -

- from or|on. behalf of

,the prospective buyer Uy the builder or the

persoit - authorized - by the. builder; before grant of ‘camplétion
certzftcate by the authortty competenﬂ td isstie; sucH certificate under

any law for the time

befng in, force) sHall be deemed to. be service

pmwded by the bullder to the. buyerf 1 : = '

i !,'
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(ii) Notices further submits that reliance is "place on Mohtisham
Complex (P} Ltd, v.. CCE 2011 (021} S.T:R.551 (Tri-Bang) wherein it
was held as under- “The' deeming picvision would\be applicable onily
Jrom 1-7-20j0. Qur. atterition, has: glso been taken 10.the texts of
certain other Explanations figuring under Section 65(105). In some
of these: Explanations y'there is an:express mention. of retrospective
effect, Therefore, - there appears torbe. dubstance  in the learned
counsel’s argument that. the deeming ‘provigion! contained in the
explanation;added to Section. 65( 105)(zzy).and (22zh) of the Finance
Act, 1994, will ~ have ouly’ ‘prospective ﬂe{féctf from. 1-7-2010.
Apparently, ‘prior 1o this: date, a builder cannot | be deemed to be
service .. provider ' providing gy service iin.  relation to
industripi/ commercial or; résidential lc‘omplex-.' to the ultimate buyers
of the property,” Lo i I

(i) Noticee. further submits that Circular 1/201 I 8T 1522011
o issued by Pune C,omqiissionér‘ate it‘ljlas beeri clarified as under;
_"Répresentaﬂpns ~ have been 7recéived . from jtrade requesting
clarificatiqn..partiqulfg.rly for “advance - payments for services of
Construction of ‘Residential Complex rerdered after 1-7-2010,and
also. for service tax collected by ‘builders :even where no liability
exists. It i$ hereby clarified that. whete services of construction of
Residential Complex ware,r,endére!d;prior t0. 1-7-2010 no Service Tax -
i leviable "in ‘terms of Para 3" of . Boards Circular number
- 108/02/2009-8.1, dated 29-1-2009, The Service jof Construction of
Residential Cortiplex . would ‘attract ‘service tex from 1-7-2010. .
" Despite 'no service tax lability, if ,a'nlb armotnt hag been collecte,d by
the builder gs “Service Tax” for Services renidered prior to 1-7201 {,
the same is required to be deéposited|by the biiilde} 10 the Seruicé tax
department.. Builder cannot retain’the: amount collected as Service
Tax o T LS AR epftaed a0 5
(iv) - Withoat prejudice to' thie foregoing| Noticee sulimits that taxable
value under thé work cohtract -sefvice isfthat part of value of the
Worksi contract which ‘is }elataﬂlc -t_o‘":fsef\_ric‘:es:”pr'ovided in! the
‘execution of a -works' cc}.r_ltré;ég; Fdr Cthis . Ppfpose; valuation
mechanism has been provided under -Rule' 2A of the valuation rtiles.
OWGVEGI_‘, an ‘optior is ,given 10 assessee fo.optifor a composition
scheme. that composition., schen e ig npt;-iimai_li‘dat_oryz and if he
jcho'oﬁ&npt;tc) opt Tor the: said; f 'gme,assﬂcl'r;vi_cga"gax can_ be paid
pnder‘[aulerzA, ibid, Therefore, the said notige is jnvalift,in as much
_ as it imposes the compgsition schegie on the mssessee. | , -
(v) Noticee submits assuming but not| adrnittirig Service Tax, if any is
: payable under the head Works Contract, the value of whrks contract
must be determined as‘per Rule 24 pf Service Tast {Determination of
Value) Rules, 2006. Noticee s‘ubin%i 8 that the impughed SCN has
been passed with revenue bias withouit' appreciatifig the statutory
provislon, intention of the sam‘ef. and alsd . the objgctive ‘of the
transaction/ activity /agreement. It -is- unredsonable to hold that
material value is nil in any C‘qnstﬂcticli.:at:tivzity merely on the
ground that material value has not been furnished by noticee in his -
correspondence dated 22.04.2011, the saimne was not furnished as it
was not asked. for by the department, therefdre it does not lead to a
- conclusion that the same is 1l without being given an opportunity

of beirig heard. Noticee shall submit the material Consumption for
the period January 2010 to Décember 2010, " ' :

: PageGole b



(vi)

{vii)

[vili) )

(%)

"tai’-:ablc Howcver i

. 1herefore, assumin
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Noticee further submits \that whew the Value of ka Contract

Service shall is determmed as peﬁ' as. per Rule 2A of Serwc:e Tax -

(Determination of Value} Rules, 2006, he shall also be entitled to
utilize Cenvat Cred;t on Input servu:es and Capztal goods ‘

Noucee submits that assum;ng but not. admﬂhng service tax if any
is,payable and the benefit of Rule 24, -ibid is' not. available for any
regpsorn, service. tax pa able under. compomtmn scheme at 4.12% can
bd paid by utilizing tlie Cenvat Credit. in respect of Input services
and Capital goods. waver, impugned notice has not| considered
the same before arriyi g &t the tax liability and such notices issued
byl chamca]iy w;th Ie nue bxas should be set-amde S

ta the. fmegmng, assummg bué not 1dm1tung
Noticee! submits for h,e period January 2010 to Qeceml;:er 2010,
the SCN- has claimpc rthat “amount ‘of Rs.1165!14 Lakhs are
ticee.: falis tg understand how the said

ount has been dr ived. ﬁ,t Out of .the; total ecejp 5 of Rs.
1 69,12 Lakhs dur ng the pcnod Janueuy 201 f)ecember
2010, Rs.366,12 La hp is recejved towards value’ of sale udeeci and

value o i land ahd Ra IIQQ 93 Lakhs taxes and mher1 charges which

sHall not be leviable @, service tai, A amiouht of R5:573.06 Lakhs
has only been T ceived towards Constructmn agreement
but not™ adim.ttmg, sarwaa' tax if any is
payabl shouid he le 1ed only on’amount of Rs. 5’7@ 06.Lakhs and
not ony the entire 'mount as’ enwsaged in the COI’i'Bf.I’Lle.lOH
agrcemﬁut ‘ - o S

Noucee,subxmts tha penalty undenSectlon 77 for failure to submit
the retlirns is.not r ght in’ law. as &hey have ﬁled their half-yearly
retmns in.form 87-4 for the said period. (Copy of the 8T-3 returns
enclosed} IIence, pe alty on thxs co nt shuuld be set asxde

Noticee furthm submtts that mens JECI. is- an essentlal mgredxcnt fo
altract penalty; The Supreme Court in the caise of Hindustan Steel p.
State of Orissa (1978 (2): ELT 159(5,C) held that an order
unpostng penalty for failure to carr},f ot the: statutory obligation is
the result of guasi .~ criminal prbceedmgs and penahu will not
ordinarily  be nnposed unless tHe  party obhqed either acfed
delaberatetu in defiance of low'or was guilty of conduct contentious or
d:shonﬁst or acted m cOnscxous disregard af tis abhgattcm Penalty
will not also be 1mposed for faﬂuaaio perfmm B statutory Ubl;gation
is a maittel of discretion of .t 1e ‘authority lo, be: errmsed judicially
and on a conmdcxatmn of: ‘the. relevant ctrcumstanccs Bven if a
minimum penalty is p1 :goribed) the a.uthont_y cumpetcnt to nnpose
penalty will be justified'in rafusing to 1mpoae penalt_y’ when there is
a techrical or judicial bresch of the provxsions of the Act or where

the brcach flows from a- bonanlde heliel that” the qffcnder is not -

liable to act in the mannei prescribed by the statute.

Noticee. further fio evidende has been brought oni record by the lower
authority to prove conhavenhdn of various: provisions of Finance
Act, 1994 by the noticge only with intent to evade ‘the payment of
service'tax. In this scenario,: 1rf1p051t10n of }Benalties upon them is
uot Jusllﬁcd In this" legard iAppellant. places reliance on the
decisions in the casz{ of In Ela Engineering Ltd. v. Commissioner of
Central lixcise, Chenqiai - 2006 (3) 8.T.R: 429 (Tri.-LB) = 2004 (174}
E.L.T. 12 (Tri.-LB}.- EESTAT‘ Northern Bench New Delhi {Larger
Bench] held Appe]ieints bamg under bona fide doubt 1egoudmg their

Co g
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- (i)

(xiii) -

(xiv)

‘Without preJutilce tu Lhe fﬂreg(}mg,

o

.,;B R

-
¥

Wi

activity whether coversd by Serviced tit : or not,‘there exists reasoiida
cause o their pdrt i1 not[dej;as:tmg Seiiice tox iri time - penalty 1

imposable in- termaof Seq gtigii BO of 4mance Act 1994,

In the case of Ran Jaknsi;na T:auel_ Pot Ltd- 200?{6) STR 37(1*:1
Mum} whereln'it wds held that in-thé absence of any records as to
suppiession! of facLs, They bona ficdé. beheJF 18 a’ réasonable ‘cause
under section 80 of] thé F nange Apt 1994, .

Noticee further submxts ihdt: thre the mtf:rpxeiahon of law is
reqmred, pe'nal provisions cannot be mvokfﬂ ‘Also in the case of
CCE vs,” Bss Kay Engmeenng Cd.’ Ltd. (2008 14" STT 417 (New
Delhi - CESTAT} it wes héid, that' "It is gettled bosition that when
there is a dispute aft infe rpietatio  af promsl’on af law, the penai
provisions canndt ! be fnuoi&ecf “Therefore). thd C'omnusswner

“(Appeals] nghtly set -aside ‘the 1;enalty » Hence penelty is nat

as to apphcabxlxty of scrvice tax,, classxﬁcahon Uf serwcc etc. aud

law has very mubh b

apphcable in the-ipatant. cage whei¢ fliere liave been confusions
en unﬁettied

assummg biit not admzttmg
that service. tax . on, saud servme |1s payable, [Noticee furthcr
stibmits that Penalty urider: Sectmn N and Sectmn 76 of-the

Finange Act; 1994 'should inot’ be ;mposed as the:e was &

reasonable t-ause for the saad Faﬂure‘

Similarly, with regald i,o show cailps hptme O.R. No 52/20 12- Ad_}ll (8T},
dated 24.04,2012, covering the ermd Ja_nuary POI1 to Dccembcr 2011, thcy

have stated as follows: -

i) -

“{ij

DISCUSBION & FINDINGS -

~ entire mount as en\nsaged i the

- R8.5,99,40,694 /- Thus, the’ sexw- !
 Rs. 24 9,633/-..:Out'of the, daid’ it 'upt R4:i5,98,671
:garhr—:xi to the issuance:of r}otice 1 adlulowledgcd tzc same in

. . .
Notmce subrmits that i‘or the: permcl January 2011 g Dcccmbcr

- 2011, the show fause ‘noticte has £ aimied that entire receipts |of

Rs.11,36,37,141 are taxable. | Out 1ofE thet said amount,

Ra436 26 DDO/- i ;received" towg ds value: of sale deed aud

5.1,00,70,537/~ is to‘wards ‘Faxe
not ba lewable to sérvice. tax:” An eailo

: Chatges which shpll
nt of R8.5,09, 40,694/- has

. only been réceived towards’ Consthction .agreerqent : Therefote,
) assurr)lng biit not admitting),’ SEWIE

Agx'if diy is; payable should
'y 1o} 40;(394/ gnd ijot on the
i txce s ?

|s
fce ‘tax - 1s to be lev1ecl on
tex lmblhty shall mount to
/' waS pcud

be lev|ed tml}r oh atmvunt ‘of ‘Re

Notlcc furthel subnuts ilat

¥

he subject notice: and R$:39,666 /- Wwas: paid- by utjlization of
Cenvap Credit'and; tha: balance of| Rs. 18;31 9i6/- wa paid vide
Challan dated 21;02,2013. Therefure, the eritite liabitity has been

- discharger by the Nntlc:ee and herﬁcr the’ notlce ia required to he

set aside.

K
:. . I

'1

14. I have carefully gone tlirough the records of the case, the docu:nents reti
upen for issue of show, canise notice and written & oral subriissions made
the assesses. There aie two.show cause. fiotices on the same issue coveri
different period, As the lssue invalved i8 same, both the show cause x_mhces a
proposed to be adjudicated by EF cmn_mon_oi-dei.‘, the detail; of which are
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o . 04ONes ‘20_;5-" ',d'iz"'.'f" Yol SIS
_ ORNO.GUEOII-Adju(ST)ADC_ & 5202012-Adin(ST)aDC - .

under :- R o .
S.No. SCNNo. & date ™ .| Perlod copered - Service Tax
R Pemanded

L. | O.R No.61/201 1-Ad] (ST) | Jantiary, T2070 15 Rs.48,00,3917-
Gr.X% did 23.04.2011 't December, 2010 - |- -

2| O-R.No.52/2013°Ad] (8T | January, 2011t Rs.46,81,8507
| dtd 24.04,2012 _. | December; 2011 |- .

15, . I'find that these are iperiodical show cause notices. Th:: demand -

for the past period was-conﬁ_naéi;i vide OI0 No.47/2010:8T dated 124.11,201 0

and the same was also ‘u
No. I 1/20_1 1—$.Tax; H-II daited 3
of the Commissioner-{A}, I hold
16, . Admittedly, ‘the ass ssce’.has.' executed ' a re idential - complex
project havm:F more than {2 flatls and laycut of the project wa approved by the

held by Commissioner ‘(Appeals) -vide OIA
1.{01,201 1. - Respecthully foll_ozving; he decision
hat demand of SBervice Tax is Sustaijiable.

civic! authorifies, “Therefore, theliprojest satisfies the ‘definiition of| ‘residential
complex’ as defined in the statu e;. Pl T T P
i - Ce ) I

- DL

j
1 ]

17, Various flats have leen: sold by thein ta .various customers in two
states. First, they have estecute 'a- ‘sale deed’ at semi-finishgd _stagje -by which

the bwnerahip of! the seini~finjshed: flats ‘was transfeired to th - Clistomer,

1

@J

Appropriate stamp duty was paid .on -sale deed:value. No lservide tax been .

demanded on thg sale deetf - dlue in-the light of Board’s 1 iFEtEr dated
29.01.2009: AN | execution - of :salc” desd, they Jiave -enfered " it-amnother
agreement with ( (5 c et for_completion df “thesaid Tats- iid the "Service
tax demand is confined toithis agfeement, = s b

' R e S

s

18, - The second agreement, (writted or oral) and by whatever name is
called, involve supply of material and labour td! bring the gemi-finisHed flat to a
stage of completion. As It-is a composite contragtinyolving labour and material,
it clearly satisfies the definition "of ‘Works ‘Contlact Service -, ‘Therefore, the
classification under wogi@:fcqntratt' service and theé same shall be preferred in

LY

U'A"

view of the Section 65 A of the Akt Thc,.BdE_il"d:"Vi‘tEé_Ci;'tfiuiaf;NDa_1.28_/101/2010- '

ST dated 24.08.2010, at para 2 has also clarifidd ag under, -

‘4. ‘The maiter| has ‘beéen examiried.. As r_e%qrds, the classification, with
affect from 0106.2007 wheén' the hew serbice: ‘Worlks Contrdct” seryice |
was made effective, ;c;assmdaiipz1.of:afqresg';tigi_ services would undergo
change in case|of long term coniracts even though part of the service was
classified under the respective t;qxab;g'z service. prior. ‘to'ql.06.200.?’. This is
because ‘works- contract’ describes’ the nafure of . the. activity ~more
specifically andi, therefore, as per'itha:fprot)isji@us-oft sectl:on 65A of thg
Finance Act, 1994, it would' be th_eiappmg){iatle classification for the part
of the service provided after that date.” et T .

19.  Reliance is also’ placed on. the! decision. of the.;Authority on Advance
Rufing in the case of HAREI{RESHI‘%j-‘DE\{E‘I‘,{;OPERS';‘-ZOQB7(10) S'I‘R 357
(AAR.) wherein it';has.‘beenfheldl as under:’; - T o E )
Aduvance Ruling (Service tf._x) - Worls Con:lrc;_ct service - Sale of plots o
prospective buyers and’. consirifetion ojl‘ ;;esid,e_n_t;al units ynder works
contract - Applicant contesting liability on:the ground that impugned works
contruct is for construction of individugl} residential . unit and. not . for
residential complex - Condjtion on transfer Ef)f property in goods leviable to
P
o

..l |
. '
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¥

sales tax satisfied. - Records_indicatily - consitiction of at- least

residential units with cominon - facilities " and “same  covered - ey

residential complex’ as et provisions - Works coriract hot Jfoi construc
of isolated house but Joreorunpn’ fucilities alsa - Imjjugﬂéd'ac{ibity tove
~under Works Contract s tvice'~ Seétions 65(914), '65(105)(zzzza) and ¢
of Finarce Act, i 994, +{ Individia] houses: Iju;flt‘ihr‘oti:gilfwor'kis conts
have io be vigied ds parts ofia residentigl comiplex rather than as sic
.alone house, mar"'cl‘sll,’6,j“7,-8 Con T : 3

In view of the above; I} hold | that' the imp ivity is’ olassify
under ‘Work Contré.ct%érvfée’.{} - fh t 't_hef }QPUgrlec‘l: _E?tlyxty is class;fla

NI T A g :
20. The haye i'urther;submit;teg_ that compoasite scherfie is not mendatory a
scrvice tax can be paid underiRule 2A.°1t i adoeptéd tiat Cc)}ﬁposite scheince
optional., They have not fut’r_iisi‘}e‘d,rthe"lderta‘ii‘}s' of 1material tost supported
documentary evidefice. In the absetice of which), ‘the demdnd 6f Service Tax
the full amount without any-periissible deduction of materihl cost would he
‘been very harsh on’ thetn. Ii this” backdrop,| the -caleulation of service
liability in-the show cause notike at composite fate’is a béneficial act wihi
does not make the show cauise Astice invalid,The assessee have not subniitt
the details of the inaterial consumption supported by decumeéntary evidences

oy . D Vo .
21.  They have further submitted that they arf entitled to ytilize cenvat cre:
on export services' and capltal goods and the satfie: hias ngt been consider
before arriving at the tax liabillty. Eligibility to ¢envat credif is governed Cens
Credit Rules, 2004 ‘Credit ¢an be taken oii the"~ =~
eligible capital gopds and input services: Thig ad
accordance. with the rules. The departiient it
cenvat credit. eligibility. while demanding serii
Accordingly, their contention déaés not have s"q'.'_{x

-~

22, They: have| also "contested ~the qualifi El;i(j‘ii!'(:jf-_— defndnd, They ha
submitted that taxes and dther charges fleed to be daeducted. I find that t
demand of servick tax has Been: made #fter ekdiu ing thé ‘sale deed valuc., T
total amowit collpeted fromi'a:cusiomier miinty sale deed vallie has been talk
as gross. anount charged forithe works con ;‘a’ut}.;Nc:';ntheﬂ"degj-;;tion of al
amount collected| under, arly: heag; Whether andi-developmient charges or, a
other charge” is permiissible: edgept VAT, 1tis E{ fther their stbmission that V¢

amount has-alse|been included in the; gtoss piglint, nor they have furnish
before me arly evidence that-they tiave paldV

: ']‘.‘»Aé(':nji_.‘t}iﬁgljf,‘ . thdir conteritit
is rejected. | e o S

. ' f
23. . Penally is d preventive as well as deterient meastire to defeat recurren
of breach of law and also to.discourage non-c pliance to the law of any wilf
breach. Of course, just because -penalty ;is - presoribed - that, should n
mechanically be levied . following "Apex Court's - decision in’ the case
Hindusthan Steel Lid. v, Sidte of Orissd reported in 1978 (2)ELT (J159) (8.Cy)
AIR 1970 8.C. 253. Bection 80 of the Act Having made provision for excu
© from levy of penalty under. §éctlon 76 if the Assessee proves that there was
reasonable catige for failure undér that section no othér criteria is mandate
Law to exonerate [roni. penalty. The submission of ‘ihe agsessee does n
constitute reasonable cause so as to éxonerate themn from the penalties 1
invoking section 80 of the Act. Reliance is placed on the following case laws:-
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24.

M
(i)
iy’

. - T . t 'Ad .i R . . ) . '
OR No.61/20] l-Adjn(ST)ADC & 52/2012—Ad Jn(si )ADC S g‘}

2007 (6) 8.T.R. 32 (Tri, - Kolkats) -CCE,; I{OLKATA—I Versué GURDIAN .

LEISURE PLANNERS PVT. LTD

2005 {188) E.L.T, 445 (Tri. ~ Chennm] TRANS (INDEA} SHIPPING PVT LTD.
Versus CCE,, CHENNAI-I

2006 (1) 8.T.R, 320 (Tri. - Del)~ SPIC & SPAN SECURI’PY & ALLIED
SERVICE (1) P. LTD, Versug C.C. EJ, NEW DELI—I

Y .
Accordmgiy, I hold that. penalty under aechon 76 is xmpnsable as they

have contravened the. provnslons of iaw desplte adverse . ordm passed by
Comunissioner {(Appeals), :

25.

Accordiﬁgly, :I pass the follo Lviﬁg‘order e

(a}

()

(i

{iii)

- (iv)

(v)

fo}-

(vi)

b "7. ;5 ORDER ii: :.' ,.l

-lng respect of show :3 use notlce 0 RND 61/201 -Adjq (u’l‘) dated
23{'.04.2.0 11 : .

Démand of service. td.%( {including Cess) of Rg 48 oo 391 /- for the
period January 2010 to December, 2010 is hereb conﬁ mied under

" sub section {2) of Scctmn 73 of I‘mance At 1994_} agamst-

M/s. Gr’eenwolod Est tés, Secundmabad o i : [

I demand interest 0‘ thc service tax demanded ait {i) - agove, tinder
section '75 of Financ Act 1994, at: the apprtvpnatc rate, from M/s.-
Greenwood Estates, 'écunderabad, ' :

I 1mpase a penalty @ R,s ZDQI -per day or 2% of such servn:e tax per'
month Wwhichever is righer for thc lperiod of dafauit till the date of
payment of Serwce Tax- undfzr Section 76 of Finance Act, 1994, on
M/s, Greenwood Dstates, Segunder bad However, the total amount
of penalty. payab}e in, terms uf sectlop 76 shall not exceed the service
taxpayable . T - ! . o ‘.'] -

- .
I 1mpose a. penalty 01' Rs 1'000{- undcr Sectmn 77 ca[ the F’mance
Act 1994 : L e
A
i _ : _ . p
The s},mw cause - nouce 1ssued' v1de 0 R, No 61 / 2011 dated
23.04, 2011 Is accmdm%ly disposeci off :

In respect of - show . cause' notzde 0.R.No. 52/2012 Adjn. 1)
dt.24.04.2012, SR | |

Demand of service tax (mclud g} nf Rs 46,§I,BSQg for the period
Jan. 2011 to Dec. 2011 is hereby conﬁrmed under . sub section (2) of
Section 73 of Finaiice Act 1994 agamst M/s M/B Greenwaod

Ls tates, Secunderaba‘d.

. ;

|
ST
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s - 0.1.0.] 051f2d12~Ad (ST
OR No 6]/201 13A(§;:1(STJADC &52{2 j

"+ (wii) I demand mterest on the Service. ta;s{ demanded at
. section 75 of Fmance Act, 1994 at the appl opriate
Gréenwood E'sstate&zi Secunderabad l

s‘% 1
.

{i}) above, under
ratc, from M/s. "

(viti) I impose a pcnalty @ Rs.l 200/ per day or 2% of such setvice tax
~ per motith whmhevFr is higher, for the. perlod of default till the date
of payment of Sermi:e Tax{ under Sectxon 76 of Fmance Act, 1994, on

M/s. Greenvwood 1 Estates,; Secunderabad Howew=r, the total amount

of peqalty payable m tem;xs of sectmn 76 shall not e}{ceed the service

tax payable

{ix) I impose a penalty of Rs; 1 OOO/ ’,under-'Se{:tioh 77 of the Finance

Act, 1994, e N

{x}  The show cause notmeq 155‘ued vxf:le OR. NO #2/2012—81‘ dated

24.04; 2012 is accordmgly di8posed OIH

o ' .
N/‘Itll//s'Ch‘teenwood Lstates, |

5-4-187/3 & 4, I Floor,

MG Road, Secunderabad 500003 (By REGD POST ACK DUE)

A
Copy subnutted tp ‘n‘j

Rk (Rsm‘ nsnv}ARE{ #51-—---4-.
Ty Anm*rmmr_. co MMISSIONBEU

- (i) i the Commlssmner! Customs, Of ntralt Excxses & Servxce nTax

: 'Hyde* abad-1i Commissiohérate, Hylerabad' i

: -(Thrjnugh the SUpermtendent,.Rev ew & Trihunal Semce Fax)

Copy to S |

{ii) !the Add1t1onal Comm:ssmnér fcf Serwde Tax Hyclerabad 1I

§Com1n15510nerate Hyderabad

(if) Ethe Assistant - Commxssmner of .S;er“mce: Tax,

;Comlmssmnerate, Hydeaabad \ S

(iv) the bupefmtenl:{ent of - Customs 8 Central I]xms,e

IHyder'abad—II

& | Service Tax _

’Alreews Recavr-ry Cell qus Ofﬁc:,, Hyderabad II Commlssmnerate

Hycle; abad.

(v) ' the Supermtendent of Serwc “Thx, Servzce
Hyde;abad =11 Commlssionerate ydexabad '

(vi) Ofﬁce copy/ Mastér copy/ Spam ?qpy
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