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ORDER-IN-AFPEAL No.39/ 2613 iH—Hi S8.TAX '
{Passed By Dr.S.L.Meeha, Commissioner mppaalsﬂ) -

PREAMBLE .

2. Any assessea
Finance Act, 1094 (o usloms, Excise & Servicg Tax Appellats i

' X ppellale Tribunaj,
Bench, 1% Floar, Wre Building, FKCey Complex, Kemp Gowa Road, Barigalore-560 009,

4, The appeal, as referied to in Para 2 above, should he filed in 8.T58T-7 proforma in
Quadruplicate; within thres months from the date on which the order sought fo be appealed
aga.fnst is communicateq to the party preferring the appeal and should pe accompanied by four
cOptes each (of which one should be g cenifiad. copy), of the order 8ppealed against gng the
Order—ir:-Origr'nal which gave rige {o the appeai,

thousand rupees; o ‘ :

() where the amount of service tax and inierest demanded ang Penalty levied by any Ceniral
Excise Officer in the case to which the appeal relateg is more than five lakh rupees byt
nat exceeding fifty lakh fupees, fivq thousand fupees; :

(c) where the amount of service {ax and interest demanded and benaity fevied by any Central ‘
Excise Officer in the case fo which the appeal relates is morg than finly fakh fupees, fen
thousand fupees:; . _ ’

No fee is Payable in the case of Memerandum gf Cross Objection referred to in Sub-Section 4 of

Section 86 ibid. '

G Every application inade before the Appeliate Tribhna!, =

{a) I an appeéi for grant of slay or for rectification of mistaka or for any other burpose; or
{(b) for restoration of an appeal or an application shall be accompanied by g fee of five

hundred rupees: : ‘ : )
No fee is payable in case of an application filed by Commiss!one_r under this sub«Section.

7. Attention is invited to the provisiong governing these and other ialatad matters,
contained in the Central Excise Acl, 1944 and Centraj Excise Rules, 2007 and the Customs,
Excige and Sarvice Tax Appeliate Tribunali (Procedure) Rules, 1882, :

AARER AL

ORDER

) - Appeal Ng : 202 f 2012 (H-U}B.Tax

The subject appeal along with stay petlition has been filed by M/s.Greenwood

Eslalas, 5-4-167/3&4, pm Floor, M.G.Road, Secunderabad-500 003 thereinafter referred {0 ag

Appellanis) against Order—in—Original No.51/2012~Adjn.(ST) dated 31.08.2012 Passed by the

+



to as Respondent)..

2, Brief facts of the cace are that the appellanis are engaged in providing works confract
service. Verification of their records reveajed that thay hag uUnderfaken a single venture by
fame Greenwood Eslales located at Kowkur Village, Malkajgiri Mandal, and received amount

construclion were taxable under service tax as there existed sepvice provider and recejver
refationship between them. The {ota) amount received by the appellant towards such service
was Rs. 11,65, 4,336/- during the period Jan., 2010 to Bec,, 2010,

2.1, Therefore two show cause notices were Issued {o the appeilanis covering the period Jan,,
2010 to Dec., 2010 vide O.R.No, 61!2011—Adj(ST)Gr.X~ di. 23.4.2011 for Rs, 48,00,391/- under
Section 73 of FA, 1004 along with interest under Section 75 of FA,1994 ang pProposing penal
action under Saction 76 and 77 of FA,1994 and for the pariod Jan., 2011 o Dec., 2011 vide
O.R.No.ﬁZlZOTZ-Adj(ST)Gr.X dt, 24.4.2012 for Rs, 46,81,850/- under Section 73 of FA 1094

Rs. 48,00,831/- In respect of BCN O.R.No. 61/2011-Adjn.(ST) dt. 23.04.2011 under Section
73(2) of the Financa Act, 1994 alongwith applicable interest under Section 75 of FA and also
Imposed penalty of Rs. 200/- per day or at the rate of 2% gf such tax per month, which ever was
higher, for the period of default till the date of Payment, under Section 76 and also imposed a
benally of Rs.1,000/- under Section 77 of the FA. Further in respect of SCN O.R.No, 52/2012-
Adin(8T) dt. 24.4.201 2, the lower authorlty confirmed the demand of service (ax of
Rs.46,81,850/- under Section 73(2) of the Finance Act, 1994 alognwith applicable inlerest under
Seclion?5 of FA and also imposed penalty of Rs. 200/- per day or at the rate of 2% of such tax
rer month, which ever was higher, for the period of default tll the date of payment, under
Seclion 76 and also imposed a penally of Rs. 1,000/- under Secilon 77 of the FA.

3. Aggrigved by the above order, the appellants have filed the present appeal along with
stay petition mainly on the following grounds that-

() The Adjudicating Authority had not dealt with tha submissions mads by them during the
replies to the SCN. Hence, the order has been issued with revenue bias without
appreclating the slatu:o‘ry provision, the relevant case laws cited by them and also the
objective of ths transaction/activity/agreement. Relied on various decisions rendered
relying on the Circular 108 which is the crux of the entire issue are as under:

Classic Promoters vs CCE Mangalore 2009-TIO[-11 08-CESTAT-Bang, .

Virgo Properties Pyt Lid Vs GST, Chen 200) 2010-TIOL-1 142-CESTAT-MAD

Ardra Associates Vs, CCE, Calicut - [2009] 22 STT 450 (BANG. -CESTAT)

Ocean Builders vs CCE., Mangalore 2010 (019) BTR 0546 Tri.-Bang

Mohtisham Complexes Pvt. Lid, vs CCE,, Manga 2002 (016) STR 0448 Tri.-Bang

Shrl Sai Constructions vs CST, Bangalore 2000 (016} BTR 0445 Tri.-Bang

They also placed reliance on circular No.108/02/2008-8T «t 29,02.2000 and iwo other
circutars F. No, BT:?G/ZO%-TRU, dt 27-7-2005 and F.No. 332/35/2006-TRU, dt 1-8-2008.
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(iii) The Issue involved in the instant case is whether the appellants ars out of service tax

levy since the ultimate consumer has put the same for personal use and covered vide
Circular 108 and other circular, However in the él.ibject order the discussion Is restricled
only to the classification of the service provided which was not an Issue relevant fo the
present case. Both the notice and the Appellant are in consensus that the service
provided Is ‘works conlract services'. Hence, in such a situation the reliance on Gircular
No. 128/10/2010-ST dated 24.08.2010 is undeslrable and out of context.

(iv) The impugned order has relied on the dacision of the authorlty on advance njling in the

case of Hare Krishina Developers 2008 (10) 8.T.R. 357 (AA.R). It Is pertinent to note the
facls of the case are entirely different from facts of the present case and does not
support the contention of the adjudicating autherily,

(v) They are rendering works confract service as defined in Seclion 65 (106) (zzzza) of the

Finance Act, 1994, It was also accepted by the subjedt order, The works contract service
is provided in refation fo construction of a new residential complex.

{vi}) Non-taxability of the construction service provided for an individual customer Intended

for his personal was cfarified by TRU vide its lelter dated F. No. B1/6/2005-TRU, dated
27-7-2005 during the introduction of the levy, therefore the service tax is not payable on
such consideration from abinitio.

(vli) The Board Circuiar No. 108/2/2009-8.T., dated 29-1-2000 stales ihat the'conslruclion for

personal uss of the cuslomer falls within the ambit of exclusion portion of the definition of
the "residential complex” as defined ufs 65(91a) of the Finance Act, 1994 and
accordingly no service tax is payable on such fransaction.

{viii) The clarification provided above Is that In the under metioned two scenario service fax

(ix}

{x)

(xi)

is not payable, (a) For service provided until the sale deed has been executed lo the
uitimate owner and (b) For service provided by enlering into consiruction agreement with
such ullimate owner, who receives the constructed flat for his personai use,

The first clarification pertains to consideration recelved. for construction in the sale deed
portion. The second clarification pertains to construction In the construction agreement
portion. Therefore the clarification Is applicable to them ibid and with the above exclusion
from the definition, no service lax Js payable at afl for the conslderation periaining {o
construction servics provided for ils cuslomer and accordingly the SCN is void abinitio.

Assuming but not admitting that the personal use ground fails, they are not llable to pay-

service tax in as much as the demand ralsed for the period piior to the date of the

explanation is inserted. The explanation is inserted with effective from 01.07.2010 but
the demand raised in the instant case is for the period UB.05.2010 'and therefore the

demand raised is bad in faw. In the clarification issued by board TRU vide D.O.F No,
33411/2010-TRU daled 26.02.2010 it was stated that in order lo bring parity in tax
treatiment ameng difierent practices, the said explanation of the same being prospective
and also clarifies that the fransaction beiween the builder and buyst of the flat is not
taxable unlll the assent was given to the blll: Hence this shows that the transaction in
gueslion is not liable 1o service tax for the period prior to 01.07.2010.

Further Nolification No. 36/2010-ST daled 28.06.2010 and Circular No. D.O.F.
334/03/2010-TRU daled 01.07.2010 exempts advances received prior to 01.07.2010,
this itself indicales that the liahility of service tax has been triggered for the construction
service provided after 01.07.2010 and not pror te that, hence thera is no liability of

service tax during the period of the subject nolice. The Trade nolice F.No

VGN(30}80/Trade Notice/10/Pune dated 15.02,.2011 issued by Pune Commissionerate,
has specifically clarified that no service tax Is payable by the bullder prior to 01.07.2010
and amounts received prior to that is also exempted. Sinca part of the peri_ocl in the Issue
involved is prior to such dale the order to that extent has to be set aside. Relied in the
case of Mohtisham Complexes (P) Lid. ve CCE, Mahgalore 2041 {(021) STR 0551 Tri.-
Bang stating that the explanalion insened o Section 65(105)(zzzh) from 01.07.2010 is
prospective in nature and not retrospeclive and in the case of Ambika Paints Ply &
Hardware Store vs Commissioner of Central Excise, Bhopal 2012 (27) 5TR 71 (Tri-Del).
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{a) “personal use” Includes permitéing the complex for yse as residence by
another person on rent or without conslderation; ’
(k) “residentlal unit” means & gingle house or g single apartment intended for

use as a place of residence;

Section 65 (105) (zzzh) of the Flnance Act, 1984 “taxable service” imeans any service

provided or to bg provided o any person, by any other person, in relation to construction
of complex; : ‘

Explanation, — For the purposes of this sub-clause, construction of a complex which is
intended for sale, wholly or partly, by a builder or any person authorised by the builder
befare, during or after construction {except in cases for which no sum is received from ar
on behalf of the prospective buyer by the builder or a person authorised by the builder
before the grant of completion caitificate by the authorily competent to issue such
certificate under any law for the time Being in force) shall be deemed to he sarvice
provided by the builder to the buyer:

Section 65 {106) (zzzza} of the Finance Act,1894:" Taxable Service under Works
Confract means fo any person, by any other person in relation fo the execulion of a
works contract, excluding works conlract in respect of reads, airports, raifways, transport
terminals, bridges, tunnels and dams. ‘ _

Explanation. — For the purposes of this sub-clause, "works contract” means a
confract wherein, —

(i transfer of property in goods Involved in the execution of . such contract is
leviable to tax as sale of goods, and
(i) such contract is for the purposes of calrying ouf, -
(@) - or
(b)) or : ) .
{c} construction of a new resldentlal complex or a part thereof; or

7.1, The impugned order has arisen out of the periodical demands lssued for subsequent period
from Jan,08 to Dec,2009 which was decided in favour of revenue in QIA No.11/2011(H-15)

8.Tax dt 31.1.2011. As per the above staiulory provisions, the appeitanis are Hable (o pay
service fax on the construction of residentlal complex undertaken by them since the above
mentioned definition of Residenlial Complex service squarely applicable and no examption:
whatsoever can be allowed for such construction aclivity as it Is not meant for self use and
“taxable service” means any service provided or io be provided to any person, by any other
person, in relation to construction of complex. It is ohserved from the records that the.
appellants had paid service tax on the amounts aliributable to the value received by them over
and above the sale deed values till Dec,2008 under Works Contract Service during the.
impugned period in respect of construction activily undertaken by them and not pald service tax :
for the period from January 2010 to. December 2041 undar the pretext that there is no service
tax liability on the service rendered by them in view of the Board's Circular No.108/02/2000-ST _
di.29.01.2009. Thereby, It Is evident that the appellants had not paid service tax on the amaunt .
pertaining to the sale deed {ill December 2008 and paid service tax only on the part of amounts
received towards construction agreements enlered with their customers. Further, it is also
abserved that the appellants had collected total value of the independent houses from the
customers and entered into sale deed agreements and construction agreements simullaneously
and paid service tax amount to the depariment on the value excluding the value of safe dead
and not paid any service tax for the period January 2010 to December 2011. From these two -
agreements, it is evident that consiruction of flat is not yet completed to freat it as a sale of fiat.
Board's Circular No.108/102/2009-ST dated 28.01.2009 stales that "t is only after the
comipletion of construction and fyll payment of the agreed sum that a sale deed is
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executed and only then the ownership of the property gois transférred fo the ultimate -

owner. Therefore, any service provided by such seller In connection with fle
consiruction of residential complex il the execution of such sala deed would be in the
nature of 'self-service' consequently weuld itof attract service fax,” It implies that three
conditions should be salisfied for not altracting servics tax {i) construction should be completed,
(i) full paymenit of the agreed sum shouid be pald, and {iil) sale deed should be executed for the
full value of the residential unit. In the present appeliant’ case, though fuli paymesnis were made
construction was nof complete and sals deed was execuled for part amount of the {otal

consideration.  As such, the appelianis are not covered by the situation explained in the

Board's circular referred to above. In view of this position, the appeliants’ argument that they are
covered by the impugned Board's Gircular Is without any basls.

7.2.  Board has also clarifled in the sald circular that Y If the ufthmate dwner eintels Into a
contract for consiruction of a residential conmex with a promoter / builder / developer,
who himself provides service of design, planning and consiruction; and after such
consiruction the ultimate owrier receives such property for lils personal use, then such

activity would not be subjected fo service lax, because this case would fall under the -

exclusion provided in the definition of 'residential complex,” Exclusion clause would apply
te the "complex as a whole” and net lo individual residential units. In other words, if the enlire
residential complex Is meant for use by one person then it gels excluded from the definition of
"residential complex”. For example, if 'BHEL' gels their residential colony (having more than 12
unils) for their employees constructed from a bulider or income Tax Department gels their
residential colony conslructed from a bullder, then such construction would not attract service
tax. However, this exclusion does not apply lo individual residential units as in the instani case.
In other words, if a builder consiructs residential complex and sells the residential units o
number of individuals under "two agreement syslem" viz., sale deed and construction
agreemeit as in the instant cases, then, even though such individual unit is for personal use of
that customer, still the service tax is liable to be paid. As stated above, "entire complex as a
whole" meant for use by one person is under 'exclusion’ clause and not the ‘Individual
residential unit’. Secondly, each "consitruclion agreement” with the customer is a "works
contract” independent of the agreement enlered, with another customer. Therefore, the
contentions of the appellants on this count cannot be agreed. :

7.3. in view of the above, | find no merits or force In the grounds and contentions submitfed
by the appellants and the case laws reiied are also not helpful to them. In this regard, | concur
with the findings made in the impugned order by the lower authority.

8. I find that the lower authority has recorded that cenvat credit can be taker in the strength
of valid documents on eligible capital goods and input services, the assessee has to take the
credit in accordance with the Rules, the department is not obliged to determine thelr cenvat
credit eigiblieily while demanding servcei tax on the taxable. services accoydlngly their
contention does not have subslance. | do agree with the finding of the Iqwer authority.

9, With regard lo demand of service tax and Imposition of penalties, it is pertinent {o
exarnine the relevant statutory provisions as reproduced below: : )

BECTION 73. Recovery of service {ax not lévied or pald or shost-levied or shert-
paid or erroneously refunded, — s T C

{1) Where any service tax has nol been levied or pald or has been shori-levied or short-
paid or erroneously refunded, [Central Excise Officer] may, within one year from the
refevant date, serve notice on the person chargeabie with the service tax which has not
been levied or paid or which has been shori-levied or shorl-pald or the person to whom
such tax refund has erronsously been made, requiring him fo show cause why he should
not pay the amount specified in the notice :

nes



lavied or short-paid or erronecusly refunded by réascn of —

(a) fraud; or (b) collusion; or (c) - wilful mis-statemeant: or {d) suppression ot
facts; or () contravention of any of the provisions of this Chapter or of the fules made
thereunder with Intent {o avade payment of service fay,

~ substituted.

SECTION |78, Penalty for faliure fo pay service tax, — Any person, liahle 1o pay
service {ax in accordance with the provisions of section 68 or the rujes made under ihjs
Chapter, who fails to Pay such tax, shajl Pay, In addition to such tax and the interest on
that tax In accordance with the provisions of sactlon 75, a penalty which shajl ot be fess

service {ax :

However, w.e.f 84,2011 instead of two hundred fupees the words one hundred TUpees
has been substituted. -

SECTION 77, Penalty for contravention of rufes and brovisions of Act for which
o penalty Is specified elsewhere, —

{1) Any person, — : .

(2) Any person, who confravenes any of the provisions of this Chapter or any ruies made
there under for which no penaity is separately provided I this Chapter, shall be fiabie to
a penalty which may extend to five thousand rupeass,

0. SECTION 80. Penalty not to be imposed In certain cases —. Notwithstanding
anylhing contained in the provisions of section 76, [section 77 or section 78], no penalty shall be
imposable on the assesses for any failure referred to in the said provisions If the assessee

proves that there was reasonable cause for the sald failure.

As per Section 80 of the Finznce Act, 1894, there is provision for not Imposing any penally if the
appeltants proved that there was a reasonable cause for sald failure. They merely stated that
with a bonafide bslief they had not paid service tax on the basis of clarification issued in the
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Board's Circular No.108/02/2009-8T dt.20,01.2009, which is conirary 1o the statlutory obligation

cast upon the appeilants under Works Contract Rules,2007. Such a baid statement cannot be
acceptable, There should have cogent reasons as to what made lobonaﬁdely believe that they
were not liable to pay service tax on such defrayed amounts. This reascn is not feas:onable
cause for altracling waiver of penaily under Sectlon B0 of the Finance Act, 1894, The scope and
ambit of expression ' reasonable cause’ has been well explained in a case under the Income
Tax Act. ‘Reasonabie cause can be sald to be causeg \ﬁjrhi_ch prevents a man of average
intelligence and ordinary prudence, acting under normal clrcumstances, without
negligence or inaction or want of bonafides’ as heid In the case of Azadi Bachao Andolan
Vs. Union of india 2001 (116) Taxman 248/252 ITR 471 {Delhi). Further, It Is evident from the

record that the Appellants had not shown the taxable amounts In their BT 3 returns filed with the

department during January 2009 to December 2000 even though they received taxable
ameunts from fhelr customers and not peld service tax on such taxable amounts as required
under Works Contract (Composition Scheme for Payment of Service Tax) Rules,2007 and this
fact came to the knowledge of the department after conducting investigation into their activities.
In this regard, it can be noliced from the records of this case that tha appeifants vide their lelter
dl.08.7.2009 replied to the depariment's lelter for non-filing of ST3 returns for Half Year ending
31.3.2009 that they were not required to pay service lax on the construction aclivity underlaken
by them in the light of Hon'ble Gauhati High Court's decision In the case of Magus Construction
(P) Ltd — 2008 (11) STR 225 (Gau} and Board's Circular No,108/02/2009-ST dt. 29.01.2009, but
the depariment had Issued subject show cause notice not accepling their contention.

Therefore, it is evident on record that their bonafide balief for nen-payment of service tax is -

defeated. Further the case law cited in their letler is distinguished by the Hon'ble Punjab &
Haryana High Court's decision in the case of G.8. Promoteérs Vs, Union of India reported in
2011 (21) STR 10 (P & H) as detailed in para 8.4 supra. Thus, they had not paid service {ax on
{he taxable amounts received from their customers wilh an intention to avold / evade payment of
tax contrary to ihe statulory provisions. Adhering to the ratio of the above decision, there Is
nothing on record to show that the Appellants were prevenled by reasonable ¢ause for hon-
payment of service lax to enlitle them for grant walver of penally under Section 80 of the
Finance Act,1994. 1t should be kept in mind that under Section 80 of the Finance Act, 1994,
where the person / assessee succeeds in proving reasonable cause for failure to pay seivice
iax , penalty may be waived allogether. But such ig not the situation in the instant case. The
Appeliants had nol proved reasonable cause for non-payment of service {ax as required under
Sectlion 80 cf the Finance Act, 1994 in as much as this is nat the first instance but it is a case of
repetition’ of default, Considering the gravity of the offence, | hold that their case is not a fit
case for waiver of penalty under Section 80 of the Fihance Act, 1894.

1. With regard to the quantification of service tax, It Is observed that the lower authority vide
para 22 of the impugned order, had heid that neither they submitied that VAT amount has also
been inctuded in the gross amount nor they had furnished belore him any svidence that they
had paid VAT. However, the appellants had submilted that thare is mistake in quantification of
service demand for the two periods viz from Jan, 2010 to Deg,2010 the service iax lo be
quantified or the value of Rs.5,73,06,000/- but not Rs,11,65,14,000/- and simiarly Tor the period
Jan, 11 to Dec, 11, the service tax be quantified on the value of Rs.5,99,40,604/-. They also
contested that an amount Rs.5,98,671/- was paid on 21.12.2011 and disclosed in the 8T-3
returns filed for the period and Rs.1B, 31,2186/- was paid vide Challan dated 18.02.2012
Therefore, the lower authority is direcied to ascertain the factual position to re-quantify the
service lax payable (after deducting the service tax paid if their claim is correct) and extend the
benefit if they are found otherwise eligible for the same and an opportunity of psrsonal hearing
may be given to the appellanis before this limited matter is decided .

12. With regard to imposition of penalty under Section.76 of FA,1994 lhey are liable for
imposition of penally as imposed by the lower authority howsver, the penally is {o be reduced to
Rs.100 from Rs.200 with effect from 8.4.2011, thus the penally imposed under Seclion 78 is
modified 1o the above extent. With regard 1o imposition of penalty under 77 of FA, 1984 by the



fower autharity ag Penaity undey Section 76 has been Imposed there I8 No need of penalty und
Seclion 77. The impugned order passed by the lower authority is modified to the above extaint,
13. The appea; Is disposed of In above terms, L

AL

(Dr.5.L WMeena )
Commissﬁoner (Appeals-il)
Customs, Ceniral Excige & Service Tax
Hyderabad

Ta,
1. M/s.Gresnwood Esialeg, .
5-4-187/384, o Floor, .
M.G.Road, Secunderabad-s. ‘
2. The Additiona| Commissioner of Service Tax, Hyderabad-Ji Commissic‘marate.
Copy submitied ta, : _
1 The Chief Commissioner. Customs, Central Exgize & Service Tax, Hyderabad Zons,
Hyderahad, '
Copy 1o, . : ' :
1. The Commissianer, Customs, Central Excise & Service Tax, Hyderabad-1| Commissionerate,
Hyderabad, S '
2. Shri, V.8.Sudhlr, C.A, Ms Hiregange & Associates, ‘Bashesr Villa', D.Ng, 8-2.268/1/16/8,
2nd floor, Sriniketan Colony, Road No. 3, Banjara Hills, Hyderabad-500 034.
3. Master Copy, '



