OFFICE OF
THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE & SERVICE TAX (APPEALS-II}
'—————-—-fr—%m_—_——._.h__,m_____

7" FLOOR, KENDRIYA SHULK BHAVAN. 1.B.STADIUM ROAD,
BASHEER BAGH., HYDERABAD - 500004,

Appeai N0.199/2012 (H-11)STax Date: 07.12.2012

ORDER- IN ~STAY-PETITION No. 66 /2012 (H-II) S, Tax
(Passed By Dr. S.L. Meena Commissioner of Customs, Central Excise &
Service Tax (Appeals-1I), Hyderabad)

The subject appeal aiong with stay peition filed by M/s Modi and Modi Constructions,

5-4-187/384, 2™ Floor, M.G.Road, Secunderabad-500 003 (hereinafter referred to as

Appellants) against Order-in-Original No. 48/2012-Adjn.(ST) dated 31.08.2012 passed by the
Additional Commissioner of Service Tax, Hyderabad-ll Commissionerate {hereinafter referred
to as Respondent), wherein the lower authority confirmed the demand of service fax of Rs.
12,06,447/- for the period Jan., 2010 to Dec., 2010 in respect of SCN O.R.No. 59/2011-
Adin{ST) dit. 23.04.2011 under Section 73(2) of the Finance Act, 1994 (FA); confirmed
demand of applicable interest under Section75 of FA and also imposed penaity of Rs. 200/-
per day or at the rate of 2% of such tax per month, which ever was higher, for the period of
default till the date of payment, under Section 76 and also imposed a penalty of Rs, 1,000/
under Section 77 of the FA. Furher in respect of SCN O.R.No. 53/2012-Adin.(ST) dt.
24.4.2012, the lower authority confirmed the demand of service tax of Rs, 27,61,048% for the
period Jan., 2011 to Dec., 2012 under Section 73(2) of the Finance Act, 1994 (FA); confirmed
demand of applicable interest under Section75 of FA and also imposed penalty of Rs, 200/-
per day or at the rate of 2% of such tax per month, which ever was higher, for the period of
defautt till the date of payment, under Section 76 and also imposed a penalty of Rs. 1,000/-
uader Section 77 of the FA.

2. Brief facts of the case are that the appellants are engaged in providing works contract
service. Verification of their records revealed that they had undertaken a single venture by
name M/s Nilgii Homes located at Rampally village, Keesara Mandal R.R. District and
received amount from customers towards sale of land and agreement of construction of 18
houses for the period Jan., 2010 to Dec,, 2010 it was also found that the appellant had not
filed 87.3 returns for the said period. The subject venture of M/s Modi and Modi Constructions
gualified fo be a résidential complex as it contained more than 12 residential units with
common area and common facilities like park, common water supply ete. and the lay out was
approved by HUDA . From ihe records verified it was found that the appellant entered into a
sale deed for sale of undivided portion of land together with semi-finished portion of the flat
and an agreement for construction with their customers. OR execution of sale deed the right
ina properiy got transferred to the customer, hence the construction service rendered by the
appellant thereafter to their customers under agreement of construction were {axable under
service tax as there existed service prov'ider and receiver relationship between them. The
total amount received by the appellant towards such service was Rs. 2,02,82,693/- during the
period Jan., 2010 to Deec., 2010 and the service tax including cess worked out to Rs.
12,06,447/-. Therefore it appeared that the appellants in spite of being well aware of the
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provisions and liability of service tax did not assess and pay the service tax with an intention to
evade payment of service tax and also did not file ST.3 returns for the said period, thereby
become liable for recovery under sub-section(1) of Section 73 of the FA. Thersfore two show
cause notices were issued to the appelfants covering the period Jan., 2010 to Dec., 2010 vide
O.R.No. 59/2011-Adj(ST)Gr.X dt. 23.4.2011 for Rs. 12,06,447/- along with interest and
proposing penal action and for the period Jan., 2011 to Dec., 2011 vide O.R.No. 53/2012-
AdI(ST)Gr.X dt. 24.4.2012 for Rs. 27,861,048/~ along with interest and proposing penal action.
AS the Issue involved was same, the lower authority took up disposal of both the SCNs and
confimead them vide the impugned erder as mentioned in para 1 above . Aggrieved by the
impugned order, the: appellant filed the subject appeal along with stay petition,

3. A Personal hearing was gramed on 26.11.2012. CA Sudhir V.8, along with Shri M.Jaya
Prakash, Manager, Accounts & Finance appeared and reiterated the submissions made in the
grounds of appeal. Further submitted that the total demand for of Rs. 39,67 495/~ Is as per the
CIO but the same should be Rs. 33,08,012/- as per their books of accounts, out of this an amount
of Rs, 21,00,000/- had already been paid but the same has not been discussed in the Q10 and
stated that they have filed copy of ST.3 returns and challans along with paper books. Requested
o waive the pre-deposits.

4. As per Section 35F of the Central Excise Act, 1944, the Commissioner(Appeals) may
dispense with the deposit of duty demanded or penalties levied, if he is satisfied that such a
deposit would cause undue hardship to the appeftants, A reading of the provisions of Section
35F makes it amply clear that waiver of deposit is a discretionary power vested with the
Commissioner(Appeals). After going through grounds putforth by the appellants regarding
waiver of pre-deposits in their grounds of stay petition as well as during personal hearing and
aiso considering the submissions made during hearing that they have made payment of Rs,
21,00,000/-, pre-deposit of the balance amaunt, interest and penalties are waived. The main
appeal is fixed for hearing on 17.12.2012 at 11.45 A.M.

5. The stay petition filed by the appellants is disposed of in abovzlerms.

Iu viie

( Dr.5.1 Mesena)
Commissioner(Appeals-li)

Cusfomns Central Excise & Service Tax

Hyderabad
To
1, M/s Modi & Modi Constructions, 5-4-187/384, 2™ Floor, M.G.Road, Secunderabad-500
003
2, The Additicnal Commissioner of Service Tax, Hyderabad-1l Commissionerate..

3. CA Sudhir V.S., M/s. Hiregange Assaciates, Basheervilla, H.No. 8-2-268/1/16/B, 2™
rloor, Sriniketan Colony, Rd. No. 3, Banjara Hills, Hyderabad-500 034,

Copy fo:

1. The Chief Commissioner of Customs & Central Excise, Hyderabad Zone, Hyderahad,

2. The Commissioner of Central Excise, Hyderabad |1 Commissionerate, Hyderabad,
3. Master Copy.
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FORM ST-4

Form of Appedl to the Commissioner of Central Excise (&ppeals)

[Under Section 35 of the Finance Act, 1994 (32 of 1994}
BEFORE THE COMMISSIONER (APPEALS-II),

7te Floor, L.B. Stadium Road, Bashearbagh, Hyderabad - 500 004

{1) Name and address of the Appellant

M/s Modi & Modi Constructions 5-4-187/ 3 &
4 20 Floor, MG Road Secunderabad-500 G603

(%) Designation and address of the officer
Passing the decision or order appealed
against and the date of the decision or
order

Additional -  Commissioner, Hyderabad-II
Commissionerate, Basheerbagh, Hyderabad-
500 004. Order in Original No48./2012 - Adjn
{S.T) ADC {C. No. IV/16/197/2011. OR No.
59/2011 & 53/2012) dated 31.08.2012

(3} Date of Communication to the Appellant
of the decision er order appealed against

05.09.2012

{4} Address to which notices may be sent to
the Appeilant

M/ s Hiregange & Associates,

“Basheer Vilia", H.No 8-2 268/1/16/8B,

2nd Floor, Sriniketan Coiony,
Road No. 3, Banjara Hills,

Hyderabad — 500 034.

{Also copy to the Appeilant at the above
mentioned address.)

(5A)(i} Period of dispute

Jan 2010 to Dec 2010 - OR No. 59/2011-
Adjn{ST)
Jan 2011 to Dec 2011 - OR No. 53/2012-

Adjn(ST)

{ii) Amount of service tax, if any demanded
for the period mentioned in the Col. (i}

OR No. 59/2011-Adjn(ST)- Rs.12,06,447/- OR
No. 53/2012- Adjn(ST)- Rs.27,61,048/-

(iii} Amount of refund if any claimed for the
period mentioned in Col. (i)

‘NA .

(iv) Amount of Interest

| Interest U/s 75 at applicable rales.

{v} Amount of penalty

Rs.1000 U/s 77 and Rs.200 per day or 2% of
Service tax whichever is higher U/s 76
provided such amount shall not exceed
amount of service tax.

(vi) Value of Taxable Service for the period
mentioned in Col. (i)

Rs.2, 92, B82,603/- for Jan-Dec 2010 &
Rs.6,70,15,724/- for Jan-Dec 2011,

Whether Service Tax or penalty or interest or
all the three have been deposited.

No

{6A) Whetheér the appellant wishes to be
heard in person? :

Yes-

(7} Reliefs claimed in appeal

To set aside the impugned order and grant the
relief claimed.

{8) Statement of Facts and Grounds of
Appeal .

As appended.

For Hiregange & Associates
Chartered Accountants

R T

SudhirV S

Partner




STATEMENT OF FACTS

A. M/s Modi & Modi Constructions (Hereinafter referred to; as ‘Appeliant’)
provides Construction Services tc various customers. Appellant is a
partnership firm engaged in th.e business of construction of residential
units.

B. Appeliant is registered as service prdviders under the category of “Works
Contract Servicé” with the Department vide| Service Tax Registration
No. AAHFGO711BST0OL.

C. Appellant had undertaken a venture by name M/s Nilgiri Homes towards
sale of land and agreement of construction. [In respect of the residential
units constructed and sold, two agreements were ente:re_d into by the
appellant, one for sale of the undivided portion of land ei:md the other is
the construction agreement.

D. Appellant initially, upto December 2008, |when amounts - were being
received by them they paid service tax in respect of the receipts of

construction agreement even though there was a doubt and lot of

confusion on - the applicability of servidge tax on construction of
complexes. Later, on when the issue was cfiarified vide the Circular No.
108/02/2009-8T dated 29.01.2009 by fhe department, the customers of
the appellant, stopped paying the service tax and accordingly appellant
was forced to stop collecting and discharging service tax liability on the
amounts collected in respect of the construction agreement as they were

of the bonafide belief that they were excluded vide the };ersonal use

clause in the definition of residential complex.

E. The Department initiaily issued a show cause Notice No. HQPOR No.
. 34 /2010-Adjn{ST}) fo.r the ﬁeriod September 2006 to December 2009 and

the same was adjudicated and the Appellant has preferred appeal and
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the same has been adjudicatéd and confirmed vide OlO No: 45/2010-3T
dated 24.11.2010. Futther the Appellant has gone on appeal and the
same has been dismissed vide OIA No.10/2011 dated 31.01.2011 by the
Commissioner Appeals, Hyderabad.

F. Subsequently, the Additional Commissionér has issued the periodical
SCN OR No. 59/2011 dated 23.04.2011 fo;‘ the period Jan 2010 to Dec
7010 and SCN OR No. 53/2012 dated 24.04.2012 for the period Jan
2011 to Dec 2011 as under: |

i, An amount of Rs.12,06,447/- payable towards Service Tax,
Education Cess and Secondary and Higher education cess should
not be demanded under section73(1} of the Finance Act,1994
{hereinafter referred to as the Act) for the period January 2010 to
December 2010, . |

ii. An amount of RS. 27,61,048/ - payable towards Service Tax,
Education Cess and Secondary and Higher educatioh cess should
not be demanded under S_ection73(1} of the Act for the period
January 2011 to December 2011; |

{ii. Inferest on the above should not be demanded under section 75 of
the Act;
iv. Penalty under sections 76 of the Act should not be demanded from

them.

v. Penalty under Section 77 of the Act should not be demanded from
them.

G. Appellant had submitted a detailed reply to the impugned show cause

notices and also appeared for personal hearing on 16.08.2012 and

reiterated the submissions made along with additional submissions for

OR.No.61/2011- Adjn (ST) ADC. (Copy of the replies is enclosed along

with this appeal memoj.



H. Despite of the detailed subrnisgions.made vide written reply as well as
during the personal hearing, the Additional Commissioner has passed a
common order for the both the notices as under:

i.  An amount of Rs. 12,06,.447 /- payable towards Service Tax,
Education Cess and Secondary and Higher education cess should
not be demanded under section73{2) of the Finance Act,1994
(hereinafter referred to as the Act} for the period January 2010 to
December 2010;

ii. An amount of Rs. 27,61,048 / - payable towards Service Tax,
Education Cess and Secondary and Higher education cess should
not be demanded under section73(2) of the Finance Act,1994

| (hereinafter referred to as the Act) for the period January 2011 to
December 2011;

iii. Interest at applicable rates on the above should not be demanded
under section 75 of the Act;

iv. Penalty of Rs. 200 per day or 2% p.m provided penalty shall not
exceed the service tax payable under sections 76 of the Act should
not be demanded from them.

v. Penalty of Rs. 1000 under Section 77 of the Act should not be

demanded from them.

Appellant has been aggrieved by the impugned order in as much as, which is
contrary to facts, law and evidence, apart from being contrary to a catena of
jtidic:ial decisions and beset with lgrave and incurable legal infirmities, the
appellant prefers this appeal on the following grounds to the extent aggrieved
by them (which are alternate pleas and withoult prejudice to one another)

amongst those to be urged at the time of hearing of the appeal,



10

GROUNDS OF APPEAL

1. For easy comprehension, the subsequent submissmns in this appeal

memo are’ made under differerit heading covering different aspects

involved in the subject order:

. Validity of the Order
. Violation of Principle of Natural Justice
. Advance ruling not binding on other parties

. Construction of Residential complex for “Personal Use”

m o 0w »

. Liability on Builders if any is w.e.f 01.07.2010
F. Quantification of Demand -
G. Interest Under Section 75

H. Penalty Under Section 76 & 77

In re: Validity of the order
2. Appellant subrnits that subject order is passed without understanding the
nature of activity being undeirtaken, without examining the
agreements/documents in its pontext, bringing out its cwn theory
‘though the same is not set out n the statutory provisions, without
considering the clarifications issued by the Board, without
considering the intention of the legisiature but confusing with the
provisions of Service Tax, incorrect bagis of computation and many
other lactors discussed in the course of thisi reply but based on mere
assumption, unwarranted inferences and presumptions. Supreme Court
in case Cudh .Sugar Mills Limited v. UOL 1978 (2) ELT 172 (SC) has held
that such ordefs are not sustainable under the law. On this count alone

the entire proceedings under impugned erder requires to be dropped.
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3. Appellaﬁ,t submits that Para 15 of .Page 9.0f the subject order states that
“The demand for the past period was confirmed vide OIQ No.
47/2010-8T dated 24.11..2010_ and the same was ulso upheld by
Commissioner (Appeals] vide OIA No. 11/2011-(HII) dated
31.01.2011. Respectfully following the decision of the
Commissioner (4), I hold that demand of Service Tax is
sustainable”. Appellant submits that from the above it is evident that
the order has been passed with a presufned attitude and not considering
the facts involved. Appellant submits that the order passed in such a

state has to be kept aside.

4, Appellant draws support from the casé of Uflex Ltd. v. CCE 2010 (19)
8. T.R. 666 (Tri. - Del.) wherein it was held as-“Plain reading of the
above pura of the impugned order discloses that the Commissioner
(Appeals) instead of analyzing materials on record to ascertain
whether the findings arrived at by the original adjudicating
authority are born out from the record or not, proceeded solely on
the basis of certain findings arrived at in the earlier decision
ignoring the fact that the said decision was based on the materials
which were available on the record in the earlier appeal and not in
the matter in hand, Undoubtedly, the records in the said case did justify
the findings arrived at in £he said case. However, the same cannot be the
sole basis to decide the appeal in the present case. The Commissioner
having totally ignored the fa_tcts of the'éase and decided the matter on the
basis of the findings in the decisiﬁn in relation to the earlier impugned
order, the same cannot be sustained and is liable to be set aside and the
matter needs to be remanded to the Commissioner (Appeals) to decide
afresh in accordance with provisions of law.” Therefore, the facts of the

present case being exactly similar to the said order of the Hon'ble

6
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Tribunal the order of the adjudicating autherity confirming the demand
based on the previous order of Commissioner {Appeals) without proper

examination and reasoning should be sct-aside.
In re: Violation of principle of Natural Justice

5. Appellant submits that on perusal of the impugned order it reveals that
the 1d. Adjudicating Authority had not dealt with the submissions made
by the appellants during the replies to the SCN. Hence, the order has
heen issued with revenue bias without appreciating the statutory
provision, the relevant case laws cited by them and also the objective of
the tfansaction/ activity/agreement. Appeliant submits that the order has
failed to examine the submissions which were made vide the reply to the
notice which were meritorious.. The case laws on which reliance was
placed and the vérious decisions that have been rendered relying oﬁ the
Circular 108 which is the crux of the entire iséue are as under:

a. M/s Classic Promoters and Developers, M/s Classic Properties v/s
CCE Mangaloré 2009-TIOL~1106-CESTAT-Bang,

b, M/s Virgo.Properties Pvt Limited Vs CST, Chennal (Datéd: May 3
2010) 2010-TIOL-1142-CESTAT-MAD,

c. Ardra Associates Vs, CCE, Calicut - [2009} 22 STT 450 {BANG. -
CESTAT)

d. Ocean Builders vs Commissionier of C. Ex., Mangalore 2010: (019)
STR 0546 Tri.—Béng

e. Mohtisham Complexes Pvt. Lid. vs Commr. of C. Ex., Mangalore
2009 {016) STR 0448 Tri.-Bang

f. Shri Sal Constructions vs Cominissioner of Bervice Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang



6. Appellant further submits that the reliance placed on circular no.
108/02/2009 5T dated 29.02.2009 which was also clarified in two other

circulars as under:

a. F. No. B1/6/2005-TRU, dated 27-7-2005

b. F. No. 332/35/2006-TRU, dated 1-8-2006.

Appelléﬁt submits that neither the above case laws nor the circulars were
considered while passing _thc impugned order. Appellant further submits
that on one hand the order vide Para 14 states that the decision of
Commissioner (Appeals) has to be followed and however on the other
hand the decisions rendered by various t_ri_bu_nal_s and Commissiener
(Appeals) which are beneficial to the assessee are not considered while
passing the subject order. Appellant submits that from the above it is
clear picture of revenue bias and hence order passed in such a state is

required to be kept aside.

7. Appellant submits that in the case of CCE, Indore v, Engineers Combine
2009 {15} S.T.R. 473 (Tri-Del) it was aptly held as — “It is necessity of law
that the gquasijudicial authorities should pass a reasoned “and
speaking order so that the orders shall see the liight of the day and
mee.t scrutiny. It is needless to mention that reason is heart beat of

. fustice. Therefore this matier has to go back fo the learned adjudiéating
authority to.cledrly lay down in the order as to charges leveled against the
respondent, factual aspects including the nature of wctivity carried out
by the respondent, pleadings of the respondent, manner of
examination, evidence tested, reason of decision and the decision of
that Authority by a speaking order.” Therefore, the findings of the Id.
Adjudicating authority in the impugned order without taking into

consideration the pleadings of appellant in their SCN reply, Various



AU

statutory provisions and Case Laws cited therein is a non-reasoned order

which does not have the required sanctity and is liable to be quashed.

8. Appellant submits that authority has the duty to refer the facts of the
cases relied by the Appellant and the facts of the appellant case,
applicability of judgment of cases relied by Appellant to the present case.
But it has not happened in the present case. In'this regard Appeliant
wishes to rely on a case law Parle International Lid Vs CCE, Raig_ad 2011
(22) S.T.R 255 (Tri-Mum) it was held that “However, it is not discemible
from his order as to iﬁ what manner he was convinced. He also states that
he has gone through the case law referred to by the respondents. However,
there is nothing to indicate that he exumine& the applicability of
'tﬁe case Iaw. In his conclusion, he merely states that he does not find
reason fo uphold the show-cause notice. We have got to deprecate this kind
of an order. We set aside the Commissioner’s order and allow these
appeals by way of remand directing the lovirer authority to pasé a speaking
arder on all issues in de novo adjudication of the case, after giving the
respondents a reasonable opportunity of being heard”. In. the presenttcase
also the authority has not examined the applicability of cases relied by
the Appellant, and therefore it can be .righﬂy concluded that order passed

is non speaking order therefore liable be set aside.

9. Appellant submits that the order has been passed without application of
mind as is evident that the issue involved in the instant case is whether the
appeliants are out of service tax levy since the ultimate consumer has put
the same for personal use and covered vide Circular 108 and other circular.
However in the subject order the discussion is restricted only fo tﬁc
classification of the service provided which was not an issue relevant to the

present case. Both the notice and the Appellant are in consensus that the
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service provided is ‘works centract services’. Hence, in such a situation the
reliance on Circular No. 128/10/2010-8T dated 24.08.2010 is undesirable

and out of context.

10. Appellant submits that the impugned order has relied on the decision of
the authority on advance ruling in the case of Hare Krishna Developers
2008 (10) 8.T.R. 357 (A.AR). It is pertinent to note the facts of the case are
entirely different from facts of the present case and does not support the

contention of the adjudicating authority.

' 11. Appeilant further submits that the ruling of advance ruling is not binding

on other parties. Appellant places reliance .on the case of Caliron Power
Corporation Ltd., v. Comm.. Of Customs 2008 (222) E.L.T. 528 {Tri. -
Chennai) wherein it was held as - we note that advance ruling given by the
above authority is binding only on the party applying to that authority for
such rufing and also that it is binding on the Comumissioner of Customs
concerned only in respect of that pafty. Further in the case of Zee Tele films
Limited v. CCE 2006 (4) S.T.R. 349 {Tri. - Mumbai) it was held as Precedent
- Rulings of Advance Authority - They are binding only on parties and not as a
precederit on persons not puarty therein. Hence fro.m the above, it is evident
that classification of sérviée. is not a matter of dispute in the present case
and hence the reliance on the Circular 128/10/2010 and judgment of Hare

Krishna Developers is unwarranted and out of context.

12. Without prejudice to the foregoing, Appellant lfurther submits that
nowhere in the findings in the order there was . a discussion regarding
whether the appellants are covered- vide the Circulars 108 and other
relevant circulars since there service ié to ultimate customer who puts the

flats for personal use and thus are out of service tax levy. In this regard,

10
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Appellant resubmits the entire discussion for the kind perusal of the

Learned Commissioner (Appeals) in the subsequent paragraphs.
An re: Construction of Residential complex for “Personal Use”

13. Appellant submits that the present case is amply coveréd by the judgment
of Hon’ble Tribunal in the case of Macro Marvel Projects which was upheld
by the Supreme Court in 2012 (25) S.T.R. J154 (8.C.}). The Tribunal held
that-“It is abundantly clear from the above provisions that construction of
residential complex having not more than 12 residential units is not sought
to be taxed under the. Finance Act, 1994, For the levy, it should be a
residential complex comprising more than 12 residential units, Admittedly,
in the present case, the appellants constructed individual residential
houses, each being a residential unit, which fact is also clear from
the photagmphs shown to us. In any case, it appears, the law makers
did not want construction of individual resideﬁtial units to be subject
to levy of service tax. Unfortunately, this aspect was ignored by the
lower authorities and hence the demand of service tax, In this view of
the matter, we are also not impressed with the plea made by the appelilants
that, from 1-6-2007, an activ.ity of the one in question might be coverad by
the definition of ‘works co:ntract’ in terms of the Explanation to Section
65(105)(zz2za) of the Finance Act, 1994 as amended. ‘According to‘ this
Explanation, ‘construction of a new residential complex or a part thereof’
stands included within the scope of ‘works contract’, But, here again, the
definition of “residential cdmple}{” given under Section 65(91a) of the Act has
to be looked at. By no stretch of imagination can it be said that individuail
residential units were intended to be considered as'a ‘residential complex or

- & part thereof’.” Therefore, the present activity carried out by them is

Construction of individual residential unit and not that of residential

11



complex, therefore there cannot be classified as works contract and no

service tax is payable on the same.

14. Appellant submits that they aren' rehdering works contract service as
defined -in Section 65 (105) (zzzza) of the Finance Act, 1994. Appellant
submits that this was also accepted by the subject order. In this regard,
Appellant submits that the works coﬁtract service is provided in relation to
construction of a new residential complex. The phrase ‘residential complex’
has been defined in Section 65 (91a) of the Finance Act, 1994 which is

reproduced as under for ready reference:
65(9 La) "residential complex” means any complex comprising of—
{i) a building or buildings, having more than twelve residential units;

fii} a common area; and

(iii) any one or more of facilities or services such as park, lift, parking space,

community hall, common water supply or effluent treatment system,

located within a premises and the layout of such premises is approved by
an authority under any law for the time being in force, but does not
include @ complex which is constructed by a person directly
engaging any other person for designing or planning of the layout,
and the constr;uction of such complex is intended for personal use

s residernce by such person.

Explanation.—For the removal of doubts, it is hereby deciared that

for the purpeses of this clause,—

fa) "personal use" includes permitting the complex for use as

residence by another person on rent or without consideration;

12



15. Appellant submits that from the above it is evident that definition excludes
constructicn of complex which is put to personal use by the customers.
Appellant submits in the instant case, the flats constructed were pﬁl; to
personal use by the .Customers and hence outside the purview of the
definition and consequently no service tax is payable. Without prejudice to
the foreguing Appellant submits that tﬁe same was c¢learly clarified in the
recent circular no. 108/02/2009 -8T dated 29.02.2009. This was also
clarified in two other circulars as under :

a. F.No, B1/6/2005-TRU, dated 27-7-2005

b. F.No.332/35/2006-TRU, dated 1-8-2006

16. Appellant submits that non-taxability of the construction provided for an
individual customer intended for his personal was clarified by TRU vide its
letter dated F. No. B1/6/2005-TRU, dated 27-7-2005 (mentioned above)
during the introduction .of the levy, therefore the service tax is not payable

on such constideration from abinitio.
Relevant Exiract

“13.4 However, residential complex having only 12 or less residential units
would not be taxable. Simi_larly, résidenticxl complex constructed by an
individual, which {s intended for personal use as resi&ence and is
constructed by directly availing services of a construction service

provider, is also not covered under the scope of the service tax and

not taxabie”

17. Appellant further submits that the board in between had clarified in an

indicative manner that the personal use of a residential complex is not liable

13
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for service tax in the Circular F. No. 332 /35/2006-TRU (mentioned above},

dated 1-8-2006.

2. | Again. will service tax be
applicable on the same, in.
cuase he cons.tructs
commercial corﬁplex for
himself for putting it on rent

or saler

Commercial complex does not fall
within the scope of “residerntial
complex intended for personal use”.
Hence, service provided ﬁ)r
construction of commercial complex is

leviable to service tax.

Will the construction of an
individual house or g |
bungalow meant for
residence of an individual
Jallin purview of service
tax, is so, Iwhose
responsibility is there for

payment?

_ individual,_ intended for personal

Clarified vide F. No. B1/6/ 2005-
TRU, dated 27-7-20085, that

residential complex constructed by an

USE US residehce and constructed
by directly availing services of a
construction service provider, is

not liable to service tax,

]

18. Appellant further submits that the Board Circular No. 108/2/2009-8.T.,

dated 29-1-2009 states that the construction for personal use of the

customer falls within the ambit. of exclusion portion of the definition of the

‘residential complex” as defined u/s 65(91a) of the Finance Act, 1994 and

accordingly no service tax is payable on such transaction.

Relevant extract:
“...Further,
construction

af a

promoter/bulider/deve loper,

residential

if the ultimate owner enters into « coatract for

complex with a

who himself provides service of design,

planning and construction; and afier such construction the ultirnate

14



owsner receives such property for his personal use, then such activity
would not be subjected to service tax, because this case would fall

under the exclusion provided in the definition of ‘residential

complesx®,..”

19. Appellant submits the preamble of the referred circular for understanding
what issue exactly the board wanted to clarify. The relevant part of the said

circular (pera 1) is extracted hereunder for ready reference.

“..Doubts have arisen regarding the applicability of service lax in a case
where developer/builder/promoter enters inte an agreement, with the
* ultimate owner for selling a dwelling unit in a residential complex at
any stage of construction for even prior to that) and who makes construction

linked payment...” (Para 1)

20. Appellant submits that from the above extract, it is clear that the subject
matter of the referred circular is to clarify the taxability in transaction of
dwelling unit in a residential complex by a developer. Therefore the
clarification aims at clarifying exemption of residential unit and not the
residential complex. Hence, where a residential unit in a complex is for

personal use of such person it shall not be leviable to service tax.

21. Appellant submits that it is important to consider what arguments are
considered by board for providing this clarification. The relevant part as

applicable in the context has been extracted as under for ready reference.

“..It has also been argued that even if it is taken that ée}’vice is provided to
the customer, a single residential unit bought by the individual
customer would not fall in the definition of residential complex’.as defined
Jfor the purposes of levy of service tm;: and ﬁence construction of it would not

aitract service tax...” (Para 2)

15
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22. Appellant submits the final clarification was provided by the board based
on the preamble and the arguments. The relevant portion of the circular is

provided here under for the ready reference.

«

The matter has been examined by the Board, Generally, the initial
agreement between the promoters/builders/developers and the ultimate
owner is in the nature of ‘agreement to sell'. Such case, as per the
provisions of the Transfer of Property Act, does not by itself create any
interest in_or charge on such property. The property remains under the
otwnership of the seller {in the instant case, | the
promoters/ builders/ devéfopers}. it is only after the completion of the
construction and full payment of the agreed sum that a sale deed is executed
and only then the ownership of the property gets transferred to the ultimate
owner. Therefore, any service provided by such seller in connection with the
construction of residential complex till the executioﬁ of such sale deed would
be in the nature of ‘self-service’ and consequently would not attract service
tax. Further, if the ultimate owner enters into a contract SJor construction of
a residential complex with a promoter/ builder/ developer, who himself
provides service of design, planning and construction; and dafter such
'constmctﬁan the uftimate owner receives suéh property for his
personal use, then such activity would not be subjfected to servicefﬁax,
because this case would falli under the e.kclusion provided in the
definition of ‘residential complex’ However, in both these situations, if
services of any person like contractor, designer or a similar service provider

are received, then such a person would be liable {o pay service tax...” (Para 3)

23. Appellant submits that the clarification provided above is that in the under

mentioned two scenario service tax is not payable.
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'DV.:

a. For service provided until the sale deed has been executed to the

ultimate owner.

b, For service provided by entering into construction agreement with
such ultimate owner, who receives the constructed flat for his

personal use,

24. Appellant submits that it is exactly the facts in their case. The first
clarification pertains to consideration received for construction in the sale
deed portion. The second clarification pertaing to constxfuction in the
construction agreement portion. Therefore this clarification is applicable to
them ibid and witﬁ the above exclusion from the definition, no service tax is
payable at all for the consideration pertaining to construction service

provided for its customer and accordingly the SCN is void abinitio.

25. Without.prejudice to the foregoing, appellant further submits the various
decision that has been rendered relying on the Circular 108 are as under

a. M/s Classic Promoters and Pevelopers, M/s Classic Properties v/s
CCE Mangalore 2009 (015) STR 0077 (Tri-Bang)

b. M/s Virgo Properties Pvt Limited Vs C8T, Chennai (Dated: May 3

| .2010) 2010-TIOL-1142-CESTAT-MAD,

c. Ardra Assoclates Vs. CCE, Calicut - [2009] 22 STT 450 (BANG. -
CESTAT)

d. GOcean Builders vs Commissioner of C. Ex., Mangalore 2610 {019)
STR 0546 Tri.-Bang

e. Mohtisham Complexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang
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f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

In re: Liabliity on Bullders if any with ¢ffzctive from 01.67.2010:

26. Assuming but not admitting that the personal use ground fails, the
Appellant is not liable to pay service tax in as much as the demand raised
for the period pribr to the date of the explanation is inserted. The
explanation is inserted with effective from 01.07.2010 but the demand
raised in the instant case is for the period 08.05.2010 and therefore the
demand raised is ba& in law. The clarification issued by board TRU vide
‘D.O.F No. 334/1/2010-TRU dated 26.02.2010 it was stated that in order to
bring parity in tax treatment among different practicés, the said explanation
of the same being prospective and alsc c;larifies that the transaction between
the builder and buyer of the flat is not taxable until the assent was given to
the bill. Hence this shows that the transaction in question is not liable to

service tax for the period prior to 01.07.2010.

27. Further Notification No. 36/2010-ST dated 28.06.2010 and Cifcular: No.
D.O.F. 334/03/2010-TRU dated 01.07.2010 ' cxeinpfs- advances received
prif)r to 01.07.2010, this itsell indicates that the Lability of service tax has
been triggered for the construction service provided after 01.07,2010 and

not prior to that, hence there is no liability of service tax during the period

of the subject notice.

28. Without prejudice to the foregoing, Appellant submits that Trade ﬁotice
F.No VGN(30)80/Trade Notice/10/Pune dated 15.02.2011 issued by Pune
Commissionerate, has specifically clarified that no service tax is payable by

the builder prior to 01.07.2010 and amounts received prior to that is also
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exempted. Since part of the period in the issue involved is prior to such date

the order to that extent has to be set aside.

29. Appellant further submits that the Honorable Tribunal of Bangalore in ‘the
case of Mohtisham Complexes (P} Ltd. vs Commissioner of C. Ex,, Mangalore
2011 (021) STR 0551 Tri-Bang stating that the explanation inserted to
Section 65(105)(zzzh} from 01.07.2010 is prospective in nature and not
retrospective. The relevant extract of the subject case is reproduced Iﬁere
under: |

“In other words, the present case Is covered by the situation
enuisaged in the main part of the Explanation, thereby meaning that
the appeliant as a bullder cannot be deemed to be service provider vis-
a-vis prospective buyers of the bulldings. The deeming provision would
be applicable only from 1-?-_201 0. Our attention, has also been taken to
the texts of certain other Explanations figuring under Section 65(105). In some
of these Explanations, there is an express mention of retrospective effect.
Therefore, there appedrs to be substunce in the learned counsel’s
argument tﬁat the deéming' provision cémtained in the explan&tion'
added to Section 65(105)(z2q) and (zzzh) of the Finance Act, 1994 will
have only prospective effect from 1-7-2010, Apparenily, prior to this date,
a builder cannot be deemed to be service provider providing any service in
relation to industrial/ commercial or residential complex to the ultimate buyers
of the property. Admittedly, the entire dispute in the present case lies
prior to 1-7-2010. The appellant has que-' out prima facie case

against the impugned demand . of service tax and the connected

penaliy.

Appellant submits from the above, it is evident that there shall be no

liability for the receipts received for the period prior to 01.07.10 and  since
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the subject peried involved is prior to 01.07.10, the demand to that extent

shall be liable to be quashed.

30. Appellant further submits the Honorable Tribunal of Delhi in the case of
Ambika Paints Ply & Hardware Store vs Comunissioner of Central Excise,
Bhopal 2012 (27} STR 71 (Tri-Del} has held as under: “Hon’bie Gau. High
Court in the case of Magus Construction Pvt, Ltd. v. Union of India (supra)
has held that construction of residential 'complex by a builder/developer
against agreement for purchase of flat with the customers is not service, but
is an agreement for sale of immovable property..Hon’ble Punjab & Haryana
High Court in the case of G.S. Promoters v. Union of India (supra) cited by
the learned SDR has only upheld the validity of the explanation added to
Section 65(zzzh) by the Fiﬁance Act, 20 10. Moreover, we find that it is only
w.ef 1-7-2010, thét explanation was added to Seclion 65(zzzh) of the
Finance Act, 1994_ providing that for the purpose of this sub-clause,
construction of a complge_x which is infended for sale; wholly or partly, by a
builder or any person authorized by the builder before, during or after
construction {except in cases for which no sum is received from or on béhalf
of prospective buyer by the builder or a person authorized by the builder
before the grant of completion certificate by the authorized competent to
issue such certificate under any law for the time being in force, shall be
deemed to be service provided by the builder to the buyer. This legal
Jiction introduced by'éxplanation to Section 68{zzzh} has not been -
glven retrospective effect. Therefore, Jor the period prior to 1-7-2010,
the appellant’s activity cannot be treated as service provided by them
to their customers. In respect of the period prior to I-7-2010 same

view has been expressed by the Board in its Circular No. 108/2/2009-
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8.7., dated 29-1-09. We are, therefore, of pritna facie view that the

impugned order is not correct.”

In re; Filing of 87T-3 Returns

31. Appellant submits that the impugned order has alleged that they have not
filed the ST-3 returns. However, appellant submits that the same is not irue
and appelant have filed the Nil returns {or all the periods. They have filed
Nil returns since they believed that the activity carried out by them was not
a taxable service and therefore nottleviable to service tax. However, the
appellants have constantly corresponded with the department and

submitlted all the information asked for by the department.

32. Therefore, appellant submits that the order is not presenting the true facts
of the present case and Penaliy under Section 77 is not leviable in as much
as they have filed the ST-3 returns for all the periods in the present order.

(Copy of 8T-3 returns enclosed for reference).

In re: Quantification of Deman_d

33. Appellant submits for the period January 2010 to December 2010, the SCN
had cle:imed that entire receipts of Rs.2, 92, 82,693/- are taxable. However,
appellant is unable to understand how the said figures have been arrived at
by the Adjudicating Authority. As‘per the statement submitted, the total
receipts during the period are Rs. 3, 91, 12,603/- lakhs. Out of the said
amount Rs.15, 21,000/- ié received towards value of sale deed and Rs.45,
19,486/~ towards land development charges and Rs.1, 32,43,968/- is
towards taxes and other charges which shall not be leviable to service tax.
The appellant has given breakup of taxes and other charges amounts along

with the documentary proof for all such amounts which are Rs.2, 00,000/-
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or above on a sample basis. (Copy of Sale Deed customer-wise, VAT
Challans and returns for the period, Registration charges). With regards fo
electricity charges, it is our submission that these amounts have been
collected for the electricity bills on those flats for which builder has
discharged amounts to electricity department due to delay in transfer of
electricity meters in customers name. Therefore, assuming but not
admitting, service tax if aﬁy is payable should be levied only on amount of

Rs.2, 43,47,725/- and not on the entire amount as envisaged in the order.

34. Appellant submits for the period January 2011 to December 2011, the SCN

had claimed that entire receipts of Rs.6, 70, 15,724 /- are taxable. Qut of
the said amount Rs.45; 73,000/- is received towards value of sale deed and
Re.37, 64,435/~ is towards taxes and other charges which shall not be
leviable to service tax. The appellant has given breakup of taxes and other
charges amounts along with the documentary proof for all such amounts
which are Rs.2, 00,000/- or above on a sample basis. (Copy of Sale IDeed
customer-wise, VAT Challans and returns for the period, Registration
charges). With regards to electricity charges, it is our submission that these
amounts have been collected for the electricity bills on those flats for which

builder has discharged amounts to electricity department due to delay in

transfer of electricity meters in customers name. An amount of Rs.5, 81,

28,289/- has only been received towards Construction agreement.
Therefore, assuming but not admitting, service tax if any is payable should
be levied only on amount of Rs.5, 81, 28,289/ - and not on the entire

amount as envisaged in the order.
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In ré: Amounts pmd under pmtebt prioy w iSSue af %C.N

35. Appellant hence subrruts that SGIVi(C tax for the permd January to

Deccmbm 2011 lf at qu is to be Iev&ed is on Rs 581 28 Lakhs The scrvn:e L

tax liabitity on Rs:5, 81, 28,28_9/-__@ FI-.IJ.% 1S.Rs. 23, 94,: 8»86/w and’ 1’1(_.")1:.

Rs.27, 61,018/ as de.mandt.zd..fbr the' period in the impﬁgll'ed order. Out of

the Rs.23, 94,886/~ Re.1, 78, 124/~ was acknowledge by Show cause |
notice and Rs.7,000/- was paid by utilization of CérI?ét':_Credi{ and
Rs.22,00,000/ was paid in installments Vidé Challan ‘iiated. 02 04. 2012. :

07.04.2012, 14.04.2012, 30 04 2012., 03.05.20172, 21 05 2012 02 06 2012 o

09.06.2012, 16,06, 2012 23,06,2012, 07. 07. 2012 16, 07 ’2012 21 07. 2012

07.08.2012, 11.08.2012, 21.08.2012, 25.08. 2012 01 09 2012, 10 09. 2012,

15.09.2012, 22.{)9.2012 and 01._10.201_2 (Coples of the challans are .

enclosed along with this 1“ep1yj.

36. Appellant subnits that the in_:lpugned order has not made-even.a whisper of
such submission being made in the reply to the SCN. -Thei'éfOl'c_, Appellant is

aggrieved by an order passed in such skewed state of mind.

in re: Interest under Section 75

37. Without prejudice to the foregoing Appellant submits that::.'Whe'n service tax

itsell is not payable, the question of inter'esf and'penalty does not arise.

Appellant further submlts thaL it is a natural cozollaiy that When the

principal is not payable therc cari be no questlon of paymg any mterest as

held by the Supreme Court i Prathiba Proc_es_sors Vs. UOI ; :1996 (88) ELT'

12 (SC).

38. Appellant further submits that in the case of CCE v, Bill Forge Pvt. Ltd.

2012 (279} E.L.T. 209 (Kar\) it was held that ihej‘:"fﬁ.tereét is 'co_mpensatory irn

character, and'is imposed on an ussessee, who has withheld payment of any

tax, as and when it is due aind payable. The lév'y of irﬁerest is on the actual
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amount which is withheld and the extent of delay in paying tax on the due
date. If there is no liability to pay tax, there is no liability to pay interest.”
Therefore, the appellant submits that where there is no liability of tax on

them due to reasons mentioned aforesaid, there cannot be a levy of interest.

In re: Penalty under Section 76 & 77

39. Without prejudice to the foregoing, Appellant submits that service tax
liability on the builders till date has not been settled .and there is full of
confusion as the correct p.osition till date, With this background it is a
settled proposition of law that when the éssesSee acts lwith a bonafide belief
especially when there is doub_t as to statute also the law being new and not
yet understood by the common public, there cannot be intention of evasion

and penalty cannot be levied,

40. Appellant further submits that it was held in the case of Collector of
Customs v. Unitech Exports Ltd. 1999 (108) E.L.T. 462 (Tribunal) that-“ It
is setiled position that penalty should not be imposed for the sake of
levy. Penalty is not a source éf' Revenue. Peﬁalty can be imposed
depending upon the facts and circumstances of the case that there is a ciear
finding by the authomtles below that this case does not wal_”rant 1rnp051t10n
of penalty. The respondent’s Counsel has also relied upon the decision
of the Supreme Court in the case of M/s. Pratibha Frocessors v. Union
of India reported in 1996 (88) E.L.T. 12 {8.C.) that penalty ordinarily
levied for some contumacious conduct or for a defiberate violaﬂ:ioﬁ of
the provisions of the particular statute.” Hence, Penalty cannot be

imposed in the absence of deliberate defiance of law even if the statute

provides for penalty.

24




41. Appellant submits that penalty is not i_rhbosable onn them as there was
confusion regarding the interpretation of law. In this regards appellant
wishes to rely on HUL L_td.. v. CCE 2010 (250) E.L.T. 251 (;I‘ri. - Del} whe;'ein
it was held as-"As regards the issue relating to penaltjf, as rightly pointed
out by the learned advocate for the appellants, the dispute related to the
interpretation of statutory provisions and it did not disclose intension
to evade the payment of | duty ancf, thergfore, there was no
Justification for imposition of penalty in the matter, Hence, the penaity

imposed under the impugned order is liable to be set aside.” Therefore, the

penalty is liable to be set aside.

42. In this regard we wish to rely upon the following decisions of Supreme

Court.

{i) Hindustan Steel Ltd. V. State of Orissa ~ 1978 (2) ELT {(J159)
(3C)

{ii) ~ Akbar Badruddin Jaiwani V. Collector — 1990 (47) ELT

161(SC)
(iliy Tamil Nadu Housing Board V Collector — 1990 (74) ELT 9
(5C)
Therefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 76.

In re: Benefii under Section B0
43. Appellant submits that Para 23 of the impugned order has made a finding
that the gppeilant’s have made out a reasonable cause so as to exonerate

them from the penalties by invoking Section 80. Further, the order has

relied on certain case laws in support of their contention.
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Case law relied upon

Relevancy to the facts of the present case

Leisure
Planners Pvt. Ltd. 2007
(6) B.T.R. [Tri-Kelkata)

Guardian

In the said case, the appellant did not accept the
notice. Further, they obtain adjournment for PH
and did not appear on such adjourned date.
Therealter, they made a plea of financial crisis
for non-payment of service tax. It is evident that
the facts of the present case are entirely
different and assessee has always been co-
operative and submitted the data. Reliance on
such case is not warranted to the facts of

present case.

Trans (India) Shipping
Pvt. Ltd. 2005 (188)
E.L.T. 445 (Tri-Chennai)

In the said case, appellant made a piea of cash

crisis  to exonerate appellants from penal
liability. It was held that this was not sufficient
ground to absolve them from Hability under
Section 76. Reliance on such case is not
warranted to the facts of present case. The
appellant has not a financial crisis plea. They
have not paid service tax due to meritorious
grounds which fdrm reasonable cause in the

present case.

SPIC & SPAN Security
Allied
2006 (1) S.T.R.

and Services

Appellant submits that the facts of the said case
to an extent support them in their contention.
The said case was decided against the revenue.
Therefore, placing reliance on such case is of not

any help to the present case.

44. Appellant submits that it is a undisputed faét that the levy of service tax on
Construction of complex service had created lot of confusion and many
questions have been raised about the constitutio.nal validity, The following
arc the significant outcomes/events surrounding the levy of service tax right

from date of introduction of this Service:
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DATE

PARTICULARS

16.6.2008 .

Any service provided or to be provided to any person, by
any other person, in relation to construction of complex is
taxable under sub-clause (zzzh) of section 65{105) of the
Finance Act, 1994. Provisions relating to levy of service tax
by afnending sections 65 and 66 of the Finance Act, 1994

have been made effective from 16th June, 2005.

1.8.2006

Circular F. No. 332/35/2006-TRU, dated 1-8-200611 no
other person is engaged for construction work and the
builder/ promoter/developer undertakes construction
work on his own without engaging the services of any
other person, then in such cases in the absence of service
provider and service recipient relationship, the question of

providing taxable service to any person by any other

person does not arise

1.6.2007

The Finance Act, 1994 has sought to levy service tax for

the first time on certain specified works contracts.

15.5.2008

| is binding on the department and this circular makes it

self, then, in such cases, in the absence of relationship of

‘providing “taxable service” to any person by any other

Held in the case of Magus Constructions 2008 {11) S.T.R.
225 {Gau. That in the light of what has been laid down in
the catena of decisions referred to above, it becomes clear

that the circular, dated August 1, 2006, aforementioned,

more than abundantly clear that when a builder, promoter

or developer undertakes construction activity for its own
“service provider” and “service recipient”, the question of

person does not arise at all,

29.1.2009

Circular No. 108/2/2009-8.T., dated 29-1-2009 clatified |
that firstly that Where a buyer enters into an agreemerit to
get a fully constructed residential unit, the transaction of
sale is completed only after complete construction of the
residential unit. Tiﬂ the completion of the construction
activity, the property belongs to the builder or promoter
and any service provided by_him towards construction is

in the nature of self service. Secondly, if the ultimate

owner enters into a contract for construction of a
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residential complex with a promoter/builder/developer,
who himself provides service of design, planning and
construction and after such construction the ultimate
owner receives such property for his personal use, then
such activity would not be subjected to service tax,
because this case would faillunder the exclusion provided

in the definition of residential complex’,

1.7.2010

In the Finance Act, changes have been made in the
construction services, both commercial construction and
construction of residential complex, using ‘completion
certificate’ issued by ‘competent authority’. Before the
issuance of completion certificate if agreement is entered
into or any payment is made for sale of complex or
apartment in residential complex, service tax will be
leviable on such transaction since the builder provides the

constriction service.

15.2.2011

Trade Facility No, 1/2011, dafed 15-2-2011 issued by
Pune Commissionerate stated that Where services of
constrﬁction of Residential Complex were rendered prior
to 1-7-2010 no Service Tax is leviable in terms of para 3 of
Boards Circular number 108/02/2009-S.T., dated 29-1-
2009.

45. Appellant further submits that under Section 80 of the Finance Act, 1994

which reads as under :

“Notwithstanding anything contained in the provisions of section 76, section

77 or first proviso to sub-section (1} of section 78 no penalty shail be

timposable on the assessee for any SJatlure referred to in the said

provisions if the assessee proves that there was reasonable cause for

the said failure,” On this ground the proceedings in the subject order in so
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far as imposition of penalties is concerned should be dropped taking

recourse to the Section 80 ibid.

46. Appellant submits that it was under bonafide belief that there activity was
a works contract. There was confusion as to interpretation of the words in
different taxing statues differently, Appellant had a reasonable cause for the
failure to pay the service tax. Therefore, penalties under various sections
should be set-aside. This chaos in the interpretation is well-depicted by the

table above.

47. In such cases where the interpretation of law is required, penal provisions

cannot be invoked. Also in the case of CCE vs. Ess Ess Kay Engineering Co.

Ltd. [2008] 14 STT 417 (NewDelhi ~ CESTAT) it was held that: “It is settled
pasition that when there is a-dispute of interpretation of provision of law, the
penal provisions cannot be invoked, Therefore, the Commissioner (Appeals)

rightly set aside the penalty.” Hence penalty is not applicable in the instant

case.

48. Appellant places reliance on cases where the penalty has been waived in
case there being a confusion
a. ABS Inc. vs Commyr. of C. Ex., Ahmedabad 2009 (016) STR 0573 Tri.-
Ahmd wherein it was held confusion led to non-payment of Service
tax - Mala fide absent - Service tax liability accepted and tax paid with
interest - Fit case for invocation of Section 80 of Finance Act, 1994
0. Jay Ganesh Auto Centre vs Commr. of C. Ex, & Cus., Rajkot 2009
(015) STR 0710 Tri.-Ahmd, where in it was held confusion on liabil.ity
of authorized service station on an-lounts received as incentive from
financial institutions - Bona fide belief on non-liability for commission
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conlirmed by issue of clarification by CRE. & C. - Service tax
contended as paid voluntarily with interest before issue of show causc
Order - Penalty under Section 78 of Finance Act, 1994 walved,.

¢. Raj Auto Centre vs Cormmmissioner of C. Ex., Ahmedabad-1I 2009 (014)
STR 0327 Tri.-Ahmd - Confusion prevalent on impugned issue - Fit
case lor waiver of penalty - Penalties set aside

d. Kamdhenu Air Services vs Commissioner of Cus. & C. Ex., Jaipur
2009 (015) STR 0317 Tri.~Del - Confusion regarding levy - Penaities
set aside - Section 76 of Finance Act, 1994

e. Co.rnmissioner of Servic'e Tax, Daman vs Meghna Cement Depot 2009
(015) STR 0179 Tri.-Ahmd - hnpugned order setting aside penalty

containing finding that ingredients of Section 78 of Finance Act, 1994

absent - No evidence produced to show willful suppression by
assessee to avoid payment of Service tax - Confision prevélent during
relevant period - Mala fide not indicated by Revenue - Impugned order

sustainable,
49. Appellant craves leave to alter, add to and/or amend the aforesaid grounds.

50. Appellant wishes to be heard in person before passing any order in this

regard.

For Hiregange & Associates
Chartered Accountants

\cukk/[’

Sudhir v 8
Pariner
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PRAYER
Wherefore it is prayed that this honorable Commissioner {Appeals) be Pleased

to hold:

a. Set aside the impugned order of the Respondent.

b. The activity of construction of taxable service is not taxable.
C. Extendcd period is not invocable.

d. Service tax and Interest is not impos.able.

¢. No Penalty is imposable under Section 77 & Section 78

. Any other consequential relief is granted.

For Hiregange & Associates
Chartered Accountants
Partner

Budhir v s

{Authorised Representative) Appéllant

VERIFICATION

I, M/s Modi & Modi Constructions, the appellant, do hereby declare that what

is stated above is true to the best of my information and belief.
Verified today the 29t of October, 2012

Place: Hyderabad

e

Appellant
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RS

STAY AFPLICATION UNDER SECTION 35F OF THE CENTRAL EXCISE ACT,
1944,

BEFORE THE CUSTOMS, EXCISE AND SERVICE TAX APELLATE TRIBUNAL
' BANGALORE

Service Tax Avpeal No. 2f 2012
Stay Application No. Of 2012

Between:
M/s Modi & Modi Constructions '

.......... Appellant
B-4-187/3 & 4, 2nd Floor,
MG Road,
Becunderabad- 500 003

Vs
The Additional Commissioner {Service Tax) sreaceocs . RESpoOndent

Basheerhagh
Hyderabad- 500 004

Application seeking waiver of pre-deposit and stay of recovery of

Adjudication levies under section 35F of the Central Excise Act, 1944

1. The Appellants submit that for the reasons mentioned in the appeal it would
be grossly unjustified and inequitable and cause undue hardship to the

Appellants if the amount the amount of demand raised is required to be

paid.

2. The Appellant submits that they are entitled to be granted an order staying
the implementation of the said ordef of the Respondent pending the hearing
and final disposal of this appeal viewed in the light of the fact that the arder
is one which has been passed without considering the various submissions
made during the adjudication. It has been held by the Calcutta High Court
in Hooghly Mills Co. Ltd., Vs. UOI 1999 (1 08} ELT 637 that it would amount
to undue hardship' if the Appellant were required to pre-deposit when they
had a strohg prima facie case which in the instant case for reasons stated
above is present directly in favour of the Appellant.
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3. Appellant submits that the present case is amply covered by the judgment
of Hon’ble Tribunal in the case of Macro Mazivel Projects which was upheld
by- the Supreme Court in 2012 {25) S.T.R. J154 (8.C.). The Tribunal held
that-“Tt ié abundantly clear from the above provisions that construction of
residential complex having not more than 12 residential units is not saught
to bhe taxed under the Finance Act, 1994. For the levy, it should be a
residential complex comprising more than 12 residential units, Admittedly,
in ihe present case, the appellants constructed individual residential
houses, euch being a residential ui’iit, which fact is also elear from
the photographs shown to us. In any case, it appears, the law makers
did not want construction of individual residential units to be subject
to levy of service tax. Unfortunately, this aspecf was ignored by the

lower authorities and hence the demand ef service tax.,”

4. Without prejudice to the foregoing, appellant further submits the various
decision that has been rendered relying on the Circular 108 are as under

g M/s .Classic_ Promoters and Developérs, M/ s Classic Properties v/s
CCE Mangalore 2009 {015) STR 0077 {Tri-Bang)

h. M/s Virgo Properties Pvt Limi‘;ed Vs CS8T, Chennai (Dated: May 3
2010) 2010-TIOL-1 142~CESTAT—MAD,

1. Ardra Associates Vs. CCE, Calicut - {2009] 22 STT 450 (BANG. -
CESTAT}

j- Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (dlg)
STR 0546_Tri.—Bang:

k. Mohtisham Complexes Pv.t. Ltd. vs Commr, of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang
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I Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

. Appellant further submits the Honoréble Tribunal of Delhi in the case of
Ambika Psints Ply & Hardware Store vs Commissioner.of Central Excise,
Bhopal 2012 {27} STR 71 (Tri-Del) has held as under: “This legal fiction
introduced by explanation to Section 65(zzzh) has not been given retrospective
effect. Therefore, for the period prior to 1-7-20] 0, the appellant’s activity
cannot be treated as service provided by them to their customers. In respect of
the period prior to 1_—7—201_0 sume view has been expressed by the Board in
its Circular No. 108/2/ 2009-8.T., dated 29-1-09, We are, therefore, of prima

facie view that the impugned order is not correct.”

. Appellant submits that where the Service Tax itself is not payable, the
question of paying of Interest/Penalty on the same does not arise as held by

the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC).

7. Appellant submits that demands raised will not stand the test of appeal as

correct legal and factual position were not .kept in mind while passing the
adjudicating Order. It is judicially following across the country when the

demand has no leg to stand it is right case for 100% waiver of the'pre

deposit of the service tax.

. In the case of Silliguri Municipality and Ors. v. Amalendu Das and Ors. {AIR
1984 SC 653) it was held that “It is true that on merely establishing a prima
facie case, interim order of protection .Should not be passed. But if on a
cursory glance it appears that the demand raised has ne leg to stand, it

would be undesirable to require the assessee to pay full or substantive
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part of the demanda. Petiﬁané Jor stay should not be disposed of _i’.n (¢}
routine maiter unmindful of the consequences Jlowing from the order
requiring the assessee to deﬁosit Jultl or part of the demand,'Theré can .
be no rule of universal application in such matters and the order has to be
puassed keeping in view the factual scenario involved. Merely because this
Court has indicated the princzbles that does not give a license ioc the
SJorum/authority to pass an order which cannot be sustained on the
touchstone of faime:ss, legality and public in.terest. Where denial of interim
relief may lead to public mischief, grave irreparable private injury or shake
a citizens’ faith in the impartiality of public administration, interim reiief can

be given”,

- The appellants also plead financial hardship due to the reason that the
service tax has not been reimbursed by the recipient and also that the
Appellant is not a business entity'as' is required to pay out a portion of their

earnings.

The Appellants crave leave to alter, ad to and/or amend the aforesaid

grounds. '

11. The Appellants wish to be personally heard before any decision is taken

in this matter,
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PRAYER
WHEREFORE, the Appellants pray that pending the hearing and final disposal
of this appeal, an order be grémted in their favor staying the order of the

Respondent and granting waiver of pre-deposit of the entjre amount.

VERIFICATION

I, M/s Modi & Modi Constructions, the Appellant herein do declare that what is

stated above is true to the best of our information and belief,

fatu f the Applicant

Verified today the 29t day of October, 2012.

Place: Hyderahad

Sigy
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complex, therefore therc cannot be classified as works contract and no

service tax is payable on the same.

14. Appellant submits that they aren’t rendering works contract service as
defined in Section 65 (105) (zzzza) of the Finance Act, 1994, Appellant
submits that this was also accepted by the subject order. In this regard,
Appellant submits that the works contract service is provided in relation to-
construction of a new residential complex. The phrase ‘esidential complex’
has been defined in Section 65 (91a) of the Finance Act, 1994 which is

reproduced as under for ready reference:
65(91a) "residential complex” means any complex comprising of—
(i} a building or buildings, having more than twelve residential units;

{ii} @ common area; and

(iii) any one or more of facilities or services such as park, lift, parking space,

community hall, common water supply or effluent treatment system,

located within a premises and the layout of such premises is approved by
an cuthority under any law for the time being in force, but does not
inciuds a complex which is constructed by a person directly
engaging any other persor Sfor designing or planning of the layout,
and the construction of such complex is intended fof personal use

as residence by such persorn.

Explanatioh,-—Fur the removal of doubts, it is hereby declared that

for the purposes of this clause,—

{a) "personal use" includes permdiiting the complex for use das

residence by another person on rent or without consideration;

12



15. Appellant submits that from the above it is evident that definition excludes
construction of complex which is put to personal use by the custonifsrs.
Appellant submits in the instant case, the flats constructed were puf to
personal use by the customers and hence outside the purview of the
definition and consequently no service tax is payable. Without prejudice to
the foregoing. Appellant submits that thé same was clearly clarified in the
recent circular no. 108/02/2009 -5T dated 29.02.2009. This was also
clarified in two other circulars as under : ~

a. F.No.Bl/6/2005-TRU, dated 27-7-2005

b. F. No.332/35/2006-TRU, dated 1-8-2006

16. Appellant submits that non-taxability of the construction provided for an
individual customer intended for his personal was clarified by TRU vide its
letter dated F. No. B1/6/2005-TRU, dated 27-7-2005 (mentioned above)
during the introduction of the_ levy, théréfore the service tax is not payable

on such consideration from abinitio.

Relevant Extract

%13,4 However, residential complex having only 12 or less residential units
would not be taxable. Similarly, residential comp lex constructed by an
individual, which is intended for personal use as residence ancﬁ is
constructed by directly availing services of a construction service

provider, is also not covered under the scope of the service tax and

not taxable”

17. Appellant further submits that the board in between had clarified in an

_indicative manner that the persona1 use of a residential complex is not liable

13
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for service tax in the Circular F. No. 332/35/2006-TRU (mentioned above),

dated 1-8-2006.

2.1 Again will service tax be Commercial complex does not fall
applicable on the same, in. within the scope of “residential

case he constructs complex intended for personal use”,
commercial complex for Hence, service provided for

himself for putting it on-rent | construction of commercial complex is

or sale? leviable to service tax.

Will the construction of an | Clarified vide F. No. B1/6/ 2005-
individual house or a TRU, dated 27-7-2005, that
bungalow meant for residential complex constructed by an

residence of an individual individual, intended for personal

fall in purview of service _ use as residence and constructed
tax, is S0, Iwhose_ by directly avalling services of a
responsibility is there for construction service provider, is
payment? not liable to service tax.

18. Appellant further submits that the Board Circular No. 108/2/2009-S.T.,
dated 20-1-2009 states that the construction for personal use of the
customer falls within the ambit of exclusion portion of the definition of the
“residential complex” as defined u/s 65(91a) of the Finance Act, 1994 and
accordingly no service tax is payable on such transaction.

Relevant extract:

“ .. Further, if the ultimate owner enters into a contract for
construction of a . residentlal complex with a’
promoter/builder/developer, who himself provides service of design,
planning and construction; and after sﬁch construction the ultimate

14



owner recelves such property for his personal use, then such activity
would not be subjected to service tax, because this case would fall

under the exclusion provided in the definition of ‘residential

complex’...”

19. Appellant submits the preamble of the referred circular for understanding
what issue exactly the board wanted to clarify'. The relevant part of the said

circular {para 1) is extracted hereunder for ready reference.

«  Doubts have arisen regarding the applicability of service tax in a case
where developer/ builder/ promoter enters into an agreement, with the
- ultimate owner for selling a dwelling unit in a residenticl complex at
any stage of construction (or even prior to thaij and who makes eonstruction

linked payment...” (Para 1)

20. Appeliant submits that from the above extract, it is clear that the subject
matter of the referred circular is to clarify the taxability in- transaction of
dwelling unit in a residential complex by a developer. Therefore the
clarific:atibn aims at clarifying exemption of residential unit and not the
residential complex. Hence, where a residential unit in a complex is for

personal use of such person it shall not be leviable o service tax.

21. Appellant submits that it is important to consider what arguients are
considered by board for providing this clarification. The relevant part as

applicable in the context has been extracted as under for ready reference,

“..It has also been argued that even if it is taken that service is provided to
the customer, a single residential imit bhought by the individual
customer would not fall in the definition of ‘residential c_omplex’.as defined
for the purposes of levy of service tax and hence construction of it would not

attract service tax...” (Para 2)
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22. Appellant submits the final clarification was provided by the board based
on the preamble and the arguments. The relevant portion of the circular is

provided here under for the ready reference.,

Lis

. The matter has been examined by the Board. Generally, the initial
agreement between the promoters/builders/developers and the ultimate
owner is i the nature of 'agreément to sell’. Such a case, as per the
provisions of the Transfer of Property Act, does not by itself create any
interest in or charge on such property. The property remains under}" the
ownership of the seller fin the  instant case, | the
promoters/ builders/ devélopers).' It is only after the completion of the
construction and full payment of the agreed sum that a sale deed is executed
and only then the ownership of the property gets transferred to the uitimate
owner. Therefore, any service provided by such seller in connection with the
consiruction of residential complex till the .executior;l of such sale deed would
be in the nature of ‘self-service’ and conseqt_zently would noat attract service
tax. Further, if the ultimate owner enters info a contract for construction of
o residential complex with a prbmoterf builder/ deﬁeloper, who himself
provides service of design, planning and construction; and after such
construction the ultimate owner receives such property for his
personal use, then such activity would not be subjected to service tax,
because this case would Jail under the exclusion provided in the
definition of ‘residential complex’ However, in both these situations, if
services of any person like contractor, designer or a similar service provider

are received, then such a person would be liable to pay service tax...” (Para 3)

23. Appellant submits that the clarification provided above is that in the under

mentioned two scenario service tax is not payable.
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a. For service provided until the sale deed has been executed to the
ultimate owner,

b. For service provided by entering into construction agreement with
such ultimate owner, who receives the constructed flat for his

personal use.

24. Appellant submits that it is exactly the facts in their case. The first
clarification pertains to consideration received for construction in the sale
deed portion. The second clarification pertains to. construction in the
construction agreement portion. Therefore this clarification is applicable' to

them ibid and with the above exclusion from the definition, no service tax is

payable at all for the consideration pertaining to construction service

provided for its customer and accordingly the SCN is void abinitio.

25, Without prejudice to the foregoing, appellant further submits the various
decision that has been rendered relying on the Circular 108 are as under

a. M/s Classic Promoters_and Developers, M/s Classic Properties v/s
CCE Mangalore 2009 (OIS_} STR 0077 {Tri-Bang)

b. zvi /s Virgo Pro.'perties Pvt Limited Vs CST, Chennai (Dated: May 3
2010) 2010-TIOL-1142-CESTAT-MAD,

c. Ardra Associates Vs, CCE, Calicut - [2009] 22 STT 450 (BANG. -
CESTAT)

d. Ocean Builders vs Commissioner of C, Ex., Mangalore 2010 {019}
STR 0546 Tri.-Bang |

¢. Mohtisham Complexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang
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f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

In re: Lighility on Builders if any with effective from 01.07.2010:

26. Assuming but not admitting that the personal use ground fails, the
Appellant is not liable to pay service tax in as much as the demand raised
for the period prior to the date of the explanation is inserted. The
explanation is iﬁserted with effective from 01.07.2010 but the demand
raised in the instant case is for the period 08.05.2010 and therefore the
demand raised is bad in law. The clarification issued by board TRU vide
D.0.F No. 334/1/2010-TRU dated 26.02.2010 it was stated that in order to
bring parity in tax treatment among differént practices, the said explanation
of the same being prospective and also élarif_ies that the transaction between
the builder and buyer of the flat is not taxable until the assent was given to
the bill. Hence this shows that the transaction in question is not liabie to

service tax for the period prior to 01.07.2010.

97. Further Notification No. 36/2010-8T dated 28.06.2010 and Circular No.
D.0.F. 334/03/2010-TRU dated 01.07.2010 'exempfs advances received
pribr to 01.07.2010, this itself indicates that the liability of service tax has '
been triggered for the construction service provided after 01.07.2010 and

not prior to that, hence there is no liability of service tax during the period

of the subject notice.

08. Without prejudice to the foregoing, Appellant submits that Trade notice
F.No VGN(30)80/Trade Notice/10/Pune dated 15.02.2011 issued by Pune
Comrmissionerate, has specifically clarified that no service tax is payable by

the builder prior to 01.07.2010 and amounts received prior to that is also
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exempted. Since part of the period in the issue involved is prior to such date

the order to that extent has to be set aside.

29. Appellant further submits that the Honorable Tribunal of Bangalore in the
case of Mohtisham Complexes (P) Ltd. {fs Commissioner of C. Ex., Mangalore
-2011 (021) 3STR 0551 Tri-Bang stating that the egplanation inserted to
Section 65{105)(zzzh) from 01.07.2010 is prospective in nature and not

retrospective. The relevant extract of the subject case is reproduced hcre

under:

“In other warc_is, the present case is covered by the situation
envisaged in the main part of the Explanation, ihereby meaning that
the appeilant'as a bullder cannot be d.e;emed 1o be service provider vis-
a-vis prospective buyers of the bulldings. The deeming provision would
be applicable only from I-7-2010. Our attention, has also been taken to
the texts of certain other Explanations figuring under Section 65(105). In some
of these Explanations, there is an express mention of retrospective effect.
Thergfore, there 'appears to be. substance in the learned counsel’s
argument that the deeming provision contained in the explandtion
added to Section 65_{105}(22(1) and (zzzh) of the Finance Act, 1994 will
have only prospective effect from 1-7-20% 0. Apparently, prior to this date,
a builder cannot be deemed to be service provider providing any service in
relation to indusiral/ commercial or residential complex t.o the ulfimate buyers
of the property. Admitiediy, ithe entire dispute in the present case lies
pf‘ior to 1.7-2010. The appellant has mquie“ out prima facle case
against the impugned demand of service tax and the connected
prenalty. | |
Appellant submits from the ab.ove, it is evident that there shall be r;()

liability for the receipts received for the period prior to 01.07.10 and  since
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the subject period involved is prior to 01.07.10, the demand to that extent

shall be liable to be quashed.

30. Appellant further submits the Honorable Tribunal of Delhi in the éase of
Ambika Paints Ply & Hardware Store vs Commissioner of Central Excise,
Bhopal 2012 (27) STR 71 (Tri-Del) has held as under: "Hon’blre Gau, I:ﬁgh
Court in the case of Magus Construction Pvt. Ltd. v. Union of India (supra)
has held that construction of residential 'complex by a builder/developer
against agreement for purchase of flat with the customers is not service, but
is an agreement for sale of immovable property. Hon’ble Punjab & Haryana
High Court in the case of G.S. Promoters v. Union of India {supra) cited by
the learned SDR has only upheld the validity of the explanation added to

- Section 65(zzzh) by the Finance Act, 2010. Moreover, we find that it is onky
w.e.f, 1-.7-2010, thét- explanation was added to . Section 65(zzzh) of the
Finance Act, 1994 providing that for ‘the purpose of this sub-clause,
construction of a complex which is intended for sale; wholly or partly, by a
builder or any person authorized by the builder before, duripg or after
construction (except in cases for which no sum is received from or on béhalf
of prospective buver .by the builder or é person authorized by the builder
before the grant.of completion certificate by the authorized competent to
issue such certificate under any law for the time beiﬁg in force, shall be
deemed to be service provided by the builder to the buyer. This legal
fletion introduced by explanation to Section 65{zzzh} has not been -
given retrospective effect. Therefore, for the period prior to 1-7-2010,
the appellant’s activity cannot be tréated as servip*e pfovéded by them
te thelr customers. In respect of the period prior to 1-7-2010 same

view has been expressed by the Board in its Circular No, 108/2/2009-
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8. 1., dated 22-1-09. We are, therefore, of prima facie view that the

impugned order is not correct.”

In re: Filing of ST-3 Retur'jgs

31. Appellant submits that the impugned order has alleged that they have not
filed the ST-3 returns. However, appellant submits that the same is not true
and appellant have filed the Nil returns for all the periods. They have filed
Nil returns since they believed that the activity carried out by them was not
a taxable service and therefore not:leviable to service tax. However, the
appellants have constantly corresponded with the department and

gubmitted all the information asked for by the department.

32. Therefore, appellant submits that the order is not presenting the true facts
of the present case and Penalty under Section 77 is not leviable in as much
as they have filed the ST-3 returns for all the periods in the present crder.

{Copy of 3T-3 returns enclosed for reference}.

In ra: Quantification of Demard

33. Appellant submits for the period January 2010 to December 2010, the SCN
had clziimed that entire receipts of Rs.2, 92, 82,603/~ are taxable. However,
appellant is unable to understand how the said figures have been arrived at
by the Adjudicating Authority, As.per the statement submitted, the total
receipts during the period are Rs. 3, 91, 12,683/~ lakhs, OQut of the said
amount Rs.15, 21,000/- is received towards value of sale deed and Rs.45,
19,486/- towards land development charges and Rs.1, 32,43,968/- is
towards taxes and other charges which shall not be leviable to service tax.
The appellant has given breakup of taxes and other charges amounts along

with the documentary proof for all such amounts which are Rs.2, 00,000/ -
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or above on a sample basis. (Copy of Sale Deed customer-wise, VAT
Challans and returns for the period, Registration charges). With regards to
clectricity charges, it is our submission that these amounis have been
collected for the electricity bills on those flats for which builder has
discharged amounts to electricity department due to delay in transfer of
electricity meters in ‘customers name, Therefore, assuming but not
admitting, service tax if any is payable should be levied only on amount of

Ks.2, 43,47,725/- and not on the entire amount as envisaged in the order.

34. Appeliant submits for the period January 2011 to December 2011, the SCN
had claimed that entire receipts of R§.6, 70, 15,724 /- are taxable. Out of
the said amount RS.4S, 73,000/- is re_ceived towards value of sale deed and
Rs.37, 64,435/~ is towards taxes .and other charges which shall ndt he
leviable to service tax. The appellant has given breakup of texes and other
charges amounts along with the documentary proof for all such amounts
which are Rs.2, 00,000/- or above on a sample basis. (Copy of Sale Deed
customer-wise, VAT Challans and returns for the period, Registration
charges). With regards to electricity charges, it is our submission that these
amounts have been collected for the electricily bills on those flats for which
builder has dischargeﬁ amounts to electricity department due to delay in
transfer of electricity meters in customers name. An amount of Rs.5, 81,
28,289/- has only been received towards Construction agreement.
Therefore, assuming but not admitting, service tax if any is payable should
be levied onlyl on amount of Rs.5, 81, 28,289/- and not on the entire

amount as envisaged in the order.
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In re: Amounﬁep pcud um{er protest pr‘im w isaue qf %‘CN

35: Appcllant hence Sublmts that servu‘e Lax fox the perlod January to,
Decembeoer fﬁ}ll if at all is tc} be lewed is on Rs 581 28 Lakhs The sermce:-- -
tax l1ab1[1ty on Rs.5, 81, 28 289/ @ 4, 1”% is RS 23, ‘?4 886/ and not

Rs.27, 61,048/~ as demanded for the" perlod 1r1 the 1mpugned order Ot of -

the Rs.23, 4,886/« Re.1, 73, 124/~ was aanowiedge by SHOW cause'

notice and Rs.7,000/- was pald by uuhzahon of Cenvat Lredxt and' ;
Rs.22,00,000/+ was paid in mstallments v1de Challan dated 02, 04. 2012, . '
07.04.2012, 14.04.2012, 30.04.2012, 03.05.2012, .21.05.‘2012,"02.06.2012, ‘

09.06.2012, 16,06,2012, 23,06,2012, 07.07.2012, 16,07.2012, 21.07.2012, -

07.08.2012, 11.08.2012, 21.08.2012, 25.08.2012, 01.09.3012, 10.09.2012,

15.09.2012, 22.09.2012 and 01.10.2012 . (Copies of the challans are

enclosed along with this reply).

36. Appellant submits that the impugned order has not made eV’en-'a -whisper of
such submission being made in the reply to the SCN Thel efme, Appellant is

aggrieved by an order passed in such skewed- state of rmnd

In re: Interest under Section 75

37. Without prezj{ldice to the foi‘egoing Appellant submits that when service tax

itself is not payable, the qu‘elstioil of irterest and p‘enalLy ] do'es not arise.’

Appellant further submits. that it is a natuxal comllary that when the

principal is not payable there can be no questlon of paymg any mterest as.

held by the Supreme Court in Pra_i:iuba Processors \I_'s. UOI,‘ -1996 _(88}'ELT

12 (SC).

38. Appellant further subnuts that in’ the caoe of CCE v, B111 Forge Pvt Ltd.,
2012 (279) £.L. T. 209 (Kar.) it was held that thé “Interest is compensato:y in
character, and s 1mposed on an assessee, who has wtthheld payment of any

tax, as and when it is due and pauctble The Eevy of mterest is on the dgetual
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amount which is withheld and the extent of delay in raying tax on the due
date. If there is no liability to pay tax, there is no liability to pay interest.”
Therefore, the appellant submits that where there is no liability of tax on

them due to reasons mentioned aforesaid, there cannot be a levy of interest.

In re: Penaliy under Section 76 & 77

39. Without prejudice to. the foregoing, Appellant submits that service tax
liability on the builders till date has not been éettled and there is full of
confusion as the correct position till date, With this background it is a
settled proposition of law that when the assessee acts With a bonafide belief
especially when there is doubt as to statute also the law being new and not

yet understood by the common public, there cannot be intention of evasion

and penalty cannot be levied.

40. Appellant further submits that it was held in the case of Collector of
Customs v. Unitech Exports Ltd. 1999 (108) E.L.T. 462 (Tribunal) that-* It
is settled position that pena.lty should not be imposed for the sake of
levy. Penalty is not o source of Revenue. Penalty can be imposed
depending upon the facts and circumstanc_es of the case that there is a clear
finding by the authorities below that this case does not warraﬁt imposition
of penalty. The respondent’s Counsel has also relied upon the decision
of the Supreme Court in the case of M/s. Pratibha Processors v. Union
of India reported in 1996 (88} E.L.T. 12 {S.C.) that penalty ordinarily
levied for some contumacious conduct or Jora deiiberuzte wiolatio}t of
the prowisions of the particular stafute.” Hence, Penalty cannot be
imposed in the absence of deliberate defiance of law even if the statute

provides for penalty.
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41. Appellant subrnits that penalty is not -imbosablc on them as there was
confusion regarding the interpretation of law. In this regards appellant
wishes to rely on HUL Lid. v. CCE 2010 (250) E.L.T, 251 (Tri. - Del.) wherein
it was heid as-“As regards the issue relating to penalty, as rightly pointed
out by the learned ad\}ocate for the appellants, the dispute related to the
interpretation of statufory provisions and i did not discleose intension
to evade the payment of duty and, therefore, there was no
Justification for impesgition of penalty in the matfer. Hence, the penéﬂty

imposed under the impugned order is liable to be set aside.” Therelore, the

penalty is liable to be set aside.

42. In this regard we wish to rely upon the following decisions of Supreme

Court.

{i) Hindustan Steel Ltd. V. State of Orissa - 1978 (2) ELT (J159)
(5C) "
() Akbar Badruddin Jaiwani V. Collector — 1990 (47) ELT
161(3C)
(i) Tamil Nadu Housing Board V Collector - 1990 (74) ELT 9
(50) |
Therefore on this ground it is requested to drop the penalty proceedings

under the provisions of Section 76.

In re: Benefit under Section 80
43. Appellant submits that Para .23 of the impugned order has made a finding
that the appellant’s have made out a reasonable cause so as to exonerate

them from the penalties by invoking Section 80. Further, the order has

relied on certain case laws in support of their contention.
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Case law relied upon

Relevancy to the facts of the present case

Leisure
Planners Pvt. Ltd. 2007
(6} 5.T.R. (Tri-Kolkata)

Guardian

In the said case, the appellant did not accept the
notice. Further, théy obtain adjournment for PH
and did not appear on such adjourned date.
Thereafter, they made a plea of financial crisis
for non-payment of service tax. It is evident that
the facts of the p'resent case are entirely
different and assessee has always been co-
operative and submitted the data. Reliance on
such case is not warranted to the facts of

present case.

Trans (India}) Shipping
Pvt. Ltd. 2005 (188)
E.LT. 445 (Tri-Chennai)

In the said case, appellant made a plea of cash
crisis to exonerate- appellants from penal
liability. It was held that this was not sufficient
ground to absoclve them from liability under
Section 76. Reliance on such case is not
warranted to the facts of present case. The
appellant has not a financial crisis plea. They
have not paid service tax due to meritorious
grounds which form reasonable cause in the

present case.

SPIC & SPAN Security
Allied
2006 (1) S.T.R.

and Services

Appellént submits that the facts of the sdid case
to an extent support them in their contention.
The said case was decided against the revenue.
Therefore, placing reliance on such case is of not

any help to the présent case.

44. Appellant submits that it is a undisputed fact that the levy of service tax on
Construction of complex service had created lot of confusion and many
questions have been raised about the constitutional validity, ‘The following
are the significant outcomes/events surrounding the levy of service tax right

from date of introduction of this Service:
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DATE PARTICULARS

16.6.2005 Any service provided or to be provided to any persen, by
any other person, in relation to construction of complex is
taxable under sub-clause (zzzh) of section 65(105) of the
Finance Act, 1994. Provisions relating to levy of service tax

by amending scctions 65 and 66 of the Finance Act, 1994

have been made effective from 16th June, 2005.

1.8,20086 Circular F. No. 332/35/2006-TRU, dated 1-8-2006If no
other person is engaged for comstruction work and the
builder/promoter/developer  undertakes construction
work on his own without engaging the services of any
other person, then in such cases in the absence of service
provider aind service recipient relationship, the question of
providing taxable service to any person by any other

person does not arise

1.6.2007 The Finance Act, 1994 has sought to levy service tax for

the first titne on certain specified works contracts.

15.5.2008 Held in the case of Magus Constructions 2008 (11) S.T.R.
225 (Gau. That in the light of what has been laid down in
the catena of decisions referred to above, it becomes clear
that the circular, dated August 1, 2006, aforementioned,
is binding on the department and this circular makes it
more than abundantly clear that when a builder, promoter
or developer undertakes construction activity for its own
self, then, in such cases, in the absence of relationship of
“service provider” and “service recipient”, the question of
providing “taxable service” to any person by any other
person does not arise at all.

29.1.2009 Circular No. 108/2/2009-8.T,, dated 29-1-2009 clarified

that firstly that Where a buyer enters into an agreement to

get a fully constructed residential unit, the transaction of
sale is completed only after complete construction of the
residential unit. Till the completion of the construction
activity,'.the property belongs to the builder or promoter
and any service provided by him towards construction is

in the nature of self service. Secondly, if the ultimate

owner enters info a contract for construction of a
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residential complex with a promoter/builder/developer,
who himsell provides service of design, planning and
construction and after such construction the ultimate
owner receives such property for his personal use, then
such activity would not be subjected to service tax,

because this case would fall under the exclusion provided

in the definition of ‘residential complex’.

1.7.2010

In the Finance Act, changes have been made in the
construction services, both commercial constiuction and
construction of residential complex, using “‘completion
certificate’ issued by ‘competent authority’. Before the
issuance of completion . certificate if agreement is entered
into or any payment is made for sale of complex or
apartment in residential complex, service tax will be
leviable on such transaction since the builder pravides the

constriction service.

158.2.2011

1 Trade ‘Faci].ity No. '1/2011, dated 15-2-2011 issued by

Pune Comumissionerate  stated that Where services of |

construction of Residential Complex were rendered prior
to 1-7-2010 no Service Tax is leviable in terms of para 3 of

Boards ‘Circular number 108/02/2009-S.T., dated 29-1-
2009,

45. Appellant further submits that under Section 80 of the Finance Act, 1994

which reads as under :

“Notwithstanding anything contained in the provisions of section 76, section

77 or first proviso to sub-section (1) of section 78 no penality shall be

imposable on the assessee for any failure referred to in the said

provisions if the assessee proves that there was reasonable cause for

the said failure.” On this ground the proceedings in the subject order in so
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far as imposition of penalties is concerned should be dropped taking

recourse to the Section B0 ibid.

46. Appellant submits that it was under bonafide belief that there activity was
a works contract. There was confusion as to interpretation of the words in
different taxing sﬁatues differently, Appellant had a reasonable cause for the
failure to pay the service tax. Therefore, penalties under various sections
should be set-aside. This chaos in the interpretation is well-depicted by the

table above.

47. In such cases where the interpretation of law is required, penal provisions
cannot be invoked. Also in the case of CCE vs. Ess Ess Kay Engineering Co.
Ltd. [2008] 14 3ITT 417 (NewDeihi — CESTAT) it was held that: “It is settled
position that when there isa dispufe of interprf_atation of provision of law, the

~ penal provisions cannot be invoked. Therefore, the Commissioner {Appeals)

rightly set aside the penalty.” Hence penalty is not applicable in the instant

case.

48. Appellant places relialilce on cases where the penalty has been waived in
case there being a confusion
a. ABS Inc. vs Comzﬁr. of C. Ex., Ahmedabad 2009 {016) STR 0573 Tri.-
Ahmd wherein it was held confusion led to non-payment of Service
tax - Mala fide absent - Service tax liahility accepted and tax paid with
intereét - Fit case for invocation of Section 80 of Finance Act, 1994
b. Jay Ganesh Aulo Centre vs Comml_". of C. Ex, & Cus., Rajkot 2009
(015} 8TR O?iO Tri.-Ahmd, where in it was held confusion on liability
of authorized service station Of1.amounts received as incentive from
financial institutions - Bona fide belief on non-liability for commission
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confirmed by issue of clarification by C.B.E. & C. - Service tax
contended as paid voluntarily with interest hefore issue of show cause
Order - Penalty under Sectio_n 78 of Finance Act, 1994 waived.

Raj Auto Centre vs Commissioner of C. Ex., Ahmedabad-II 2009 (014)
STR 0327 Tri.-Ahmd - Confusion prevalent on impugned issue - Fit

case for waiver of penalty - Penalties sct aside

. Kamdhenu Air Services vs Commissioner of Cus. & C, Ex., Jaipur

2009 (015) STR. 0317 Tri.-Del - Confusion regarding levy - Penalties
set aside - Section 76 of Finance Act, 1994

Commissioner of Service Tax, Daman vs Meghna Cement Depot 2009
{015) 8TR 0179 Tri.-Ahmd - Irﬁpugned order setting aside penalty
containing finding that ingredients of Section 78 of Finance Act, 1994
absent - No evidence produced to show. willful suppression by
asscssee Lo avoid payment of Service tax - Confusion prevalent during

relevant period - Mala fide not indicated by Revenue - Impugned order

sustainable.

49. Appellant craves leave to alter, add to and /or amend the aforesaid grounds.

50. Appeliant wishes to be heard in person before passing any order in this

regard.

For Hiregange & Associates
Chartered Accountants

bk
Sudhirv 8

Partner
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PRAYER

Wherefore it is prayed that this honorable Commissioner {Appeals} be Pleased

to hold;

a. Set aside the impugned order of the Respondent.,

b. The activity of construction of taxable service is not taxabie.

¢. Extended period is not invocabie.

d. Service tax and Interest is not imposable.

¢. No Penalty is imposable under Section 77 & Section 78 -

f. Any other consequential relief is granted.

For Hiregange & Associates
Chartered Accountants
Partier

Sudhir. Ve

{Authorised Representative)

VERIFICATION

Appellant

I, M/s Modi & Modi Constructions, the appellant, do hereby declare that what

is stated above is true to the best of my information and belief.

Verified today the 29 of October, 2012

Place: Hyderabad

-

/ Appellant
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BTAY APPLICATION UNDER SECTION 35F OF THE CENTRAL BXCISE ACT,
1944,

BEFORE THE CUSTOMS, EXCISE AND SERVICE TAX APELLATE TRIBUNAL
BANGALORE

Service Tax Appeal No. Qf 2012
Stay Application No, Oof 2012

Between:
M/e Modi & Modi Constructions '

vavevensans Appellant
5-4-187/3 & 4, 2» Floor,
MG Road,
Secunderabad- 500 003

Vs
The Additional Commissioner {Service Tax) corenniness . RESpondent

Basheerbagh
Hiyderabad- 500 004

Application seeking waiver of pre-deposit and stay of recoverv of

Adjudication levies under section 35F of the Central Excise Act, 1944

1. The Appellants submit that for the reasons mentioned in the appeal it would
be grossly unjustified and inequitable and cause undue hardship to the

Appellants if the amount the amount of demand raised is required to be

peid.

2. The Appellant submits that they are entitled to be granted an order staying
the implementation of the said ordér of the Respondent pending the hearing
and final disposal of this appeal viewed iﬁ the light of the fact that the order
is one which has been passed without considering the various submissions
made during the adjudication. It has been held by the Calcutta High Court
in Hooghly Mills Co. Ltd., Vs. UOT 1999 (108) ELT 637 that it would amount
to undue hardship' if the Appellant were required ta pre-deposit when they
had a strohg prima facie case which in the instant case for reasons stated

above is present directly in favour of the Appellant.
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3. Appellant submits that the present case is amply covered by the judgment
of Hon’ble Tribunal in the case of Macro Marvel Projects which was upheld
by‘ the Supreme Court in 2012 (25) S.T.R. J154 (S.C.). The Tribunal held
that-“It is abundantly clear from the above provisions that construction of

 residential complex having not more than 12 residential units is not sought
to be taxed under the Finance Act, 1994. For the levy, it should be a
residential complex comprising more than 12 residential units. Admitiedly,
in the present case, the appellants constructed individual residential
houses, each being o residential uﬁit, which fact is also clear from
the photographs shown to us. In any case, It appears, the law makers
did not want construction of individual residential units to be subject
to levy of service tax. Unfortunately, this aspect was ignored by the

lower authorities and hence the demand of service tax.”

4. Without prejudice to the foregoing, appellant further submits the various
decision that has been rendered relying oﬁ the Circular 108 are as under

g. M/s Classic Promoters and'DE:Velopers, M/s Classic Properties v/s
CCE Mangalore 2009 (015) STR 0077 (Tri-Bang)

h. M/s Virgo Properties Pvt Lirnit_ed Vs C8T, Chenﬂai (Dated: May 3
2010) 2010-TIOL-1142-CESTAT-MAD,

i. Ardra Associates Vs. CCE, Calicut - [2009] 22 STT 450 (BANG. -
CESTAT)

j. Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 {019}
STR 0546 Tri.-Bang

k. Mohtisham-Com_plexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore

2009 (016) STR 0448 Tri.-Bang
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1. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

. Appellant further submits the Honorable Tribunal of Delhi in the case of

Ambika Paints Ply & Hardware Store vs Commissicner of Central Excise,
Bhopal 2012 (27) 8TR 71 (Tri-Del) has held as under: “This legal fiction
introduced by explanation to Section 65(zzzh) has not been given retrospective
effect. Therefore, for the period prior to 1-7-2010, the appellont’s activity
cannot be treated as service provided by them to their customers. In respect of
the period prior to 1-7-2010 same view has been expressed by the Board in
its Circular No. 108/2/2009-5.T., dated 29-1-09. We are, therefore, of prima

facie view that the impugned order is not correct,”

- Appellant submits that where the Service Tax itself is not payable, the

question of paying of Interest/Penalty on the same does not arise as held by

the Supreme Court in Prathiba Processors Vs, UOI, 1996 (88) ELT 12 (S8C).

. Appellant submits that demands raised will not stand the test of appeal as

correct legal and factual position were not E{ept in mind while passing the
adjudicating Order. It is judicially following aéross the country when the

demand has no leg to stand it is right- case for 100% waiver of the pre

deposit of the service tax.

- In the case of Silliguri Municipality and- Ors. v. Amalendu Das and Ors. {AIR

1984 SC 653) it was _held that "It is true that on merely establishirig a prima
facie case, interim order of protection should not be passed. But if on «a
cursory glance it appears that the demand raised has no leg to stand, it

would be undesirable to reguire the assessee to pay Sull or substantive

34



| 20

part of the demand, Petitimn_é for stay should not be disposed of in a
routine matter unmindful of the consequences flowing Jrom the order
requiring the assessee to deposit full or part of the demand. Theré car
be no rule of universal application in such matters and the order has to be
passed keeping in view the factual scenario involved. Merely becquse this
Court has indicated the principlgs that does not give a license to. the
SJorum/authority to pass an order which cannot be sustained on the
touchstone of faime.ss, legality and public interest, Where denial of interim
relief may lead to public mischief, grave irreparable private injury or shake

a citizens’ feith in the impartiality of public administration, interim relief can

be given”.

9. The appelants also plead .ﬁnanciai hardship due to the reason that the
service tax has not been reimbursed by the recipient and also that the
Appeliant is not a business entity'as is required to pay out a portion of their

earnings.

10.  The Appeilants crave leave to alter, ad to and/or amend the aforesaid

grounds,

11.  The Appellants wish to be personally heard before any decision is taken

in this matter.
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PRAYER
WHEREFORE, the Appellants pray that pending the hearing and final disposal
of this appeal, an order be grénted in their favor stayiﬁg the order of the

Respondent and granting waiver of pre-deposit of the entire amount.

e Applicant

VERIFICATION

I, M/s Modi & Modi Constructions, the Appeilant herein do declare that what ig

stated above is true to the best of our information and belief,

Verified today the 29t day of October, 2012,

Place: Hyderabad ; /

e Applicant

Bigy
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