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Under Sec. 85 of the Fmance Act, 1994, as amended any person
aggrieved by this order can prefer an appeal within three months from the date

ol communication of; such order/decision to the Commissioner (Appeals),
Hgrs., Office, 7th ﬂGOI LBStadlum Road, Basheerbagh Hyderabad — 500 004.
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An appeal Lindm Bec.85 to the Commissioner (Appeals) shall be made in
form 8T-4 and shéll be verified in the plescrlbed manrer.

4. 0g.d- 4wqqa%n§a@7~aﬂﬁﬁqg@aﬁaﬁmﬁq@mmmaﬁwﬁﬁq
mJT%%K?a{tﬁaﬁtﬁTrﬁé’rwﬁwqﬁmﬂwaﬁaﬁ?aﬁq

The form ofiappeal in Form No: ST 4 shall be flled in duplicate and shall
he accompanied by a copy of the decision or the order appealed against.

5. a@awaﬁvﬁwﬁﬂhmaﬁw%ﬁwa&rﬁﬁm 21 O S iy ot
ﬂ%ﬁ@ahm‘rrﬁi%mmaﬁm% '

. The appeal as well as the copy of the degision or order appealed against must
be affixed with court fee stamp &f the appropriate amount.
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i
Sub: Service Tax ~ Offence L Case against M/s. Alpine Estates — Non
payment of Service Ta}g on taxable services rendered OIO Passed
- Regarding. P ;
e i wow

M/s. Alpine Estates, 5-4-187y3 & 4, II Floor, MG Road, Secunderabad -
300 003 {hereinafter r'efe'rred;as Paramount / assessee , in short) are engaged
in providing works contract service, M/s Alpine Estates is a registerac
partnership . firm -arid got themselves repistered ‘with the department for
payment of service tax with 8TC No/AANFAS250FSTO0] -

2. A Show Cause Notice vide H?QPOR No. 82/2010-Adin(ST) dt. 16.6.2010
was issued for the period from January 2009 to December 2009 involving an
armount of Rs, 31,10,377/- inchuding cess and' the same has been adjudicated
and confirmed vide Order-In-Original N0:44/2010-ST dt. 15.10.2010. IMarther,
the assessee has gone an appeal and the same has been dismissed vide OIA
No.C8/201I{H-II) dt. 31.1.2011 by the Commissicner {Appeal}, Hyderabad, The
present notice. is issted in sequel to the same for the period from January
2010 to Decermber 2010, [ = '

3. As per Section:65 (105)i (zzzza) of the Finance Act, 11994 defines that
‘taxable service means anv service provided or to be provided
by any otheér person, in relation to the.execution of a Work
works ceontract in respect of roads, airports, railways,
bridges, tunnels and dams', ;
Explanation: For the purposes of this sub-clause,
contract wherein, - J ' ‘

{0 transfer of property in goods involved in ih‘e execution of such contract is ‘
" leviable to tax as sdlé of goods, and _ : :
(i) such confract is for the purposes of carrying out, - i
(a) .erection, commissioning or installation of plant, mac
| structures, whether pre-fabricated of otherwise, :
M) :  construction: of @ new building or a cinil Structure or g part thereof, or of a
pipeline or conduit, primarilyfor the purposes of commerce or industry; or
(e} construction of a new residential complex or a part tHereof: or
() completion cnd Jfinishing services, repair, .alterdation, renovation or
| restoration of, or similar services, in relation to (b) and (a; or
(e) turnkey projects including engineering, procurement and constructionl or
commissioning (EPC) projects.”

- to any person,
s contract, excluding
transport terminals,

‘'werks contract” means a

hinery, equipme{'nt or
|

4, As per Sc"z:ction 65(91a) of the Finandée Act, 1894, 'Residential
Complex': "means any complex'comprising of - o i
D ~a building or buildings, having more [tP an tweive resi‘dentia; units;

() :a common area; and ' i

(i}  any one or more of facilities or servi‘
s Space, comununity hall, cemmon wa
system. :

ces such as park, I;ift, parking
tfsr supply= or effluent treatment

3. M/s Alpine Estates registere
discharging the service tax liahi
returns, which are mandatory as
verification of the records, it is fo
a single venture by name M/s

d with the service tax department and not
lity properly and also not filing the ST-3
per Service Tax Rules made there under. On
und that M/s Alpine Estate have undertaken
Flower Heights located at Plot No:3-3-27 /1,

._ 1
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Mallapur Old Vilage, Uppal Mandai, RR District and received amount from
customers towards sale of land and agreement of construction of 102 houses

for the said period. Further, it is found that they have not filed ST-3 returns
for the said period. :

6. Further it is made clear on 01.02.2010 by Sri A. Shanker Reddy, Deputy
General Manager (Admpn) authorized representative of the assessee , that the
activities undertaken by the company are providing services of construction of
residential cdmplexes and also s‘,tri;lte'd that initially, they collected the amounts
against booking form/ agreemeént of sale. At the time of registration of the
property, the amounts receivedi titl then will be allocated towards! Sale Deecl
and Agreemegnt of Constructionh.] Therefore, service tax on amount received
against Agredment of Ccnstructioh portion of the amounts towards agreement
of construction is ‘aid on receipt basis. The. Agreement of Sale constitutes the
total amount| of the land/semi finished flat with undivi'ded_sfpare of land and
value of construction. The sal: deed constitutes a condition ‘to go for
construction |with the builder., Accordingly, the construction agreement will
~also be-entered immediately on the same datée of sale deed. Allithe ptocess is in
the way of zale of constructed uhit as per the agreement of.salle but pessession
was given in two phases one is and/sémi firiished flat with undivided share of
land' and other oné¢ is complédied init. This is commonly adopted procedure as
requirved for getting loads from thé banks". ' ' " :

7. ' As per the exclusion provided in Section 65(91a) of the Service Tax Act,
the residential complex does nol include a complex which is constructed by a
pcrs:on directly engaging any gther person for designing or planning of the
layout, and the construction of such complex is intended for personal use as
residence by such person. Here' personal luse” includes permitting the
complex for use! as residende by another! person on rent or without
consideration. If is further clarified in para 3 of the Circular No.108/02/2009-
ST dt. 29.01.2009 if the ultimate cwner enters into a contract for constriction
of aL residential complex with: ‘a promoter/t?uil_der/de'veldper, who himself
provides service ‘'of design, planning and ‘construction; 'and after such
construction the ultimate owner receives'suchJ property for his personal, then

“such activity is not liable to service tax: Therefore, as per the exclusion clause
if a builder/promot!cr/developer

and the clarification mentioned above,
consiruction entire complex forf one person for personal use as residence by
such person wauld not be subjected - th service tax. [Further, the
builder/promoter/developer normally enters' into construction/completion
agreement after execution of sale deed, till the execution of sale deed the
property remains in the name of the buiider/ﬂromoter[devgloper and services
rendered thereto are self services! Moreover, stamp duty will be paid on the

ere is ‘no levy of

value consideration shown in the sale déed. Thétefore, th

service tax on the services rendered till sale deed, i.e on the value
consideration shown in the salé deed. But, no stamp duty will be paid on the
agreements/contract against which they rénder services to the customer after
execution of sale deeds. There exists the sérvice provider and service recipient
relationship between the buildsr/promo

. ter/developer and the customer.
Therefore, such. services against. agreeme

‘ nts- of construction are invariably
attracts service tax under Section 65(105(zzzza) of the Finance Act 1994,

3. As per the defirition of * Résid{enti

al Comiplex” pfrovided under Section
65(91 a) of the Finance Act 1994,

it constitutes any one more of facilities or
services such as park, lift, parking Vsp‘_a_ccts, comununity hall, commen water
supply or effluent treatment system. The subject venture of M /s Alpine Estates
gualifies to be a residential complex as it contains more than 12 residential

. Page 3 of 12

S+



; | | .
s S
QL0 N049/2012-Adin(STIADC

OR No.62/2011-Aljn(ST)IADC & 51/2012-Adjn(STIADC ‘

units with common area and common facilities like park, common water
supply ete., and the layout was approved by HUD A vide permit No.
14014/P4/PLG/H/2006 dt. 23!3.2007. As sedn from the records, the assessee
entered:into 1) a sale deed for sala of undivided portion of land together with
semi finished portion of the flat and 2) an agreement for construction, with
their customers. On execution of the sale deed the right in a property got
transferred to the customer, hence the construction service rendered by the
assesses thereafter to their cuistorners under agreement of construction are
taxable under Service tax as there exigts service . provider and receiver
relationship between them. As there involved the transfer of property in goods
in execution of the said construction agreements, it appears that the services
rendered by them after execution of sale deed against agreements of
construction to each of their customers tor whom the;}anc} was already sold
vide sale deed are taxable services under works contract seryice.

9, M/s Alpine :Estates, Hyderabad vide- their statement received in this
office ori 22.4.20]1 has submitted the Fiat-}wise amountfs received for the
period from January 2010 to Bécember 2010, The total amaunt received is Rs.
85027011/- agairist agreements of construction during the period and are
. . - x ' o

liable to pay service tax including cess works outf to Rs. 3‘503113/~ and the
interest at appropriate rates under Works Contract Service r‘Fspectively.

10.  M/s Alpine Estates, Hydérabad are welf aware of thC_ provisions and of
liability "of service tax on receipts as result of these agreements for
construction and have not assessed and paid service tax properly with an
intention to evade payiment of Service Tax. The}’ have intentipnally not filed the
S5T-3 returns for the said period. Hence, the service tax payéble by M/s Alpine
Wstates, { appears’'to be recovered under Sub-Section (1) of Section 73 of the
Finance Act 1994, ‘ ; |

' | !

11.  From the foregoing, it appears that M/s| Alpine Estates, 3-4-187/3 & 4,
IT Floor, MG Road, Secunderabad-3 have contriavened-the provisions of Section
68 of the Finance Act: 1994 read with Rule 6 .0of the Service I ax Rules, 1994 in
as much- as they have not paid the apprdp_ria{e amount of :service tax on the
value of the taxable services and Section 70 of ‘the Finarnce Act 1994 read v/ith
Rute 7 of the Service Tax Rules 1994 ih ag much as they have not filed
statutory returng for the taxable servicés rendered and alsg did not truly and
correctly agsess the tax due on the services provided by them and also did not
disclose the relevant details/information, with an intent to,evade payment of
service taxiand are liable for recovery under provisions'to the Seétion 73(1) of
the Finance Act 1994 and thereby they ha’mj@ rendered themselves liable for
penal action __undFr Section 77 &76 of the Finr?if'cc ‘Act 1994, T

! [ o o I

12, Therefore, M /s Alpine Estates, Hyderabiai , were required‘tg') show cause
to the Additional” Commissioner of Customs, [Central Excise & |Service Tax,
Hyderabad-1T Commissionerate, Hyderabad, as to why:- a

f

: P! : ‘
@) an amount of Rs.3503113/- ( Rupees Thirty five |lakhs three
thousand one hundred thirteen only} including cess should not be
demanded on the works contract service under the Sub-3ection (1) of

Section 7_'3 of the Finance Act 1994 t;ofr the period from January 2010
to December 2010; and -

{ii) Interest is not payable by them on the amount demanded at (i) above
under Section 75 of the Finance Act 1994; and. .

B
[

(i} Penalty should not be 'imposed on them under Section 77 of the
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Finance Act 1994 for the contravention of Rules and provisions of the
Finance Act 1994 ; and

(v), Penalty should not be imposed on them under Section 76 of the
Finance Act 1994,

13. A+ Personal Hearing was held on’ 16.08.201 2. Shri Jaya Prakash,
Manager (Au_,ounts) along with 'Shri Sudhir V. 8. and Sri Harsha, Lhdrlmed
Accountants,’ appeated for the personal hearing. While veiterating the earlier
submissions \made in their’ reply fo show cause notices, they have made
following sulimissions.  In dddmon the assessee has stated that one more
periodical sHow cdausé notice | | w1th 0O.R.No.51/2012-5T dated 24.04.2012
covering the penod January, 2011 to December, 2011 under similar issue is

pending adjuthcqtmn and requeslted to adjudicate the same with this order.

i thth the Fimance Aj:t 1994 was amended by the Finance Act,
2010 to introduce lan explanation to Section 65{105)(zzq) and
Scc‘tton 65[105){2:52111) Clause (zzq) relates to a service | provided
or to be provided t any- person:by a.ny other person il refation
tc‘[; commercial ot i ﬁlustrlal construction and C}dLl‘SG ((zzzh}, a

SE:IVlCe in 1eiat10n oIthe constructxon of a Lomplex Both bear
Lhe kollowmg explan ‘tlon

Explanation — For th purposes of this sub- clause the construction of @
nety bmldmg which islintended for sale, whoily or partly, by a builder or
any person authonze by the builder before, during or after construction
| (except\m cases for u%htch no sum is received from or on behalf of the
I prospective buyer by the builder or the|person authorized by the builder
! hefore grant pf complr-’ltton certificate by the authorily competent to issue

such certificate undel’ any law: for the time being ‘in force) shall be
deemed to be service provtded by the builder to the buyer.

(1) Noticee further SLlLIl’lltS that reliance is place onn Mohtisham
Complex (P) Ltd. v. CCE 2011 (021) 8.T.R.551 (Tri-Bang) wherein it
was held as under- “The deemmg provtszon would be applicable
only from 1-7-2010.0ur attention, has also been taken to the texts
of certam other Expianatmns flgurmg under Section 65(105). In
some of these Expfanatmns there is an express mention of
retzospectwe effect.| Theréfore, there appears tp be substance in
the. learned COUH%EIS argument that the deemmg provision
contamed in. the explanation added to Section 65(105)(zzg) and
(zzzh) ‘of the Finance Act, 1994 w111 have' orﬁy prospective effect
{from L 7-2010. Apparenﬂy, prior to this date, a builder cannot be
deemed to. be service provider promcimg any service in relation

tomduistrlall/ commercial or residential corpplex to the ultimate
buyers. of the property.f"

{iif)  Noticee [ugther submlt% that Circular 1/2011- 3.7T. 15.2.201t
1ssued| by Pune Commissionerate it has been clarified as under:
"Representations have  bheen, received from . trade
clarification partlcuiarly for advance payments for services of
Construction of Residential Complex rendered after 1-7-2010 and
also for service taxcollected by builders even: where no liability
exists. It is hereby f:larlﬁeci that where services of construction of
Residentiali Complml( were rendered prior to 1-7- 2010 no Service

Tax is lemable in ferms of Para 3 of Boards Circular number
|

Page 5 of 12
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(vii)

{viif)

- Noticee submits assurning but not admitting Service Tax, if

0.1.0. No.49/2012-Adin(§TIADC
OR No.62/201 E-AdIn(STADC & 5 V2012-Adjn{STIADC
[

108/02/2009-8.T., dated 29-1-2009. The Service of Construction
of Residential Complex would attract service tax from 1-7-
2010.Despite no. service tax liability, if any .amount has been
collected! by the builder as “Service Tax” Jor Services rendered prior
to 1-72010, the same is required to be deposited by the builder to _
the. Servige tax ‘départment. Builder cannot retain the amount
collected as Service Tax.

Without prejudice fo the foregoing, Noticee supmits that taxable
value under the work contract service is that part of value of the
works contract which is relatable to services provided in the
execution ; of a iwio'rks contract. For this purpose, valuation
riechanism has been provided under Rule 2A of the valuation
rules. 'Howevef, an option is given to assessee to opt for a
compaosition scheme. that composition schemel is not mandatory
and if he chooses not to opt for thej said scheme,i service tax can be
paid under Rule 24, ibid. Therefore, the said notice is invalid in as
much as it imposes the composition scheme on the assessee.

any is
payable under the head Works Contract, the value of works
contract imnust he determined as per Rule 2A of Service Tax
(Determination of Value) Rules, 2006. Noticee subrmits that the
impugned SCN has been passed with revenue bias without
appreciating the statutory provisipn, intention of the same and

also the objective of the _transact'ion/_ac'tivit}q/agreement. It is

‘unreasonable to Hold that material
-activity merely on the. ground the

value is nil in any construction
it material value has not peen

furnished by noticee in his corresg ondence ' dated 22.04.201 1, the
same was not furnished as it was not asked for by the department,

‘therefore it does not lead to 4 o

onclusion that the same is nil

without being givén an 'opportufnity of beiflg heard. Noticee shall

subnlit the material. Consumption
-December 2010. :

;Noticlae further submits that w'hfe
‘Servige shall is determined as per
(Determination of Value) Rules, 21

i :

for the period January 2010 to

e the' Value of Wiork Contract
as per Rule 2A of Service Tax
06, he shall also IPe entitled to

‘utilize Cenvat Credit on Input seryices and Capital gOOJdS._
i ' !

éNoticFe subinits that assuming bLillt
‘is payable and the benefit of Rule

Teason, service tax payable under
‘can be paid by utilizing the Cen

not admitting servgice tax if any
2A, ibid is not available for any
composition schemme at 4.19%
vat Credit in respect of Input

'services and Capital. goods. Howgver, impugned notice has not

. e b
considered the same before arrivin
notices issued mechanically with re

Without prejudice to the foregoing,

g at the tax liability and such
venue bias should be set-aside.

assuming but not admitting

Noticee submits for the period January 2010 to December 2010,

the 3CN has claimed amount of

However, noticee fails to understa

been arrived at. Out of the total
during the period Jamuary 2010

Rs.850i27 Lakhs are taxable.
nd how: the said amount has
receipts vof Rs. 1170.98 Lakhs
to December 2010, Rs.377.11

Lakhs is received towards value of sale deed, and

£
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(ix}

(i)

(xiii)

(xiv)

provisions cannot |be invoked. Therefore,

0.L0, No.49/2012-Adin(ST)YADC
OR No.62/201 1-Adjn(ST)ADC & 51/2012-Adjn(STIADC

Rs.211.55 Lakhs taxes and other charges which shall not be
leviable toiservice tax. An amount of Rs.582.32 Lakhs has only
been received towards Construction agreement. Therefore,
assuming but not admitting, service tax if any is payable should
be leviedrénly on amount of Rs.582.32 and not on the entire
amount as:envisaged in the notice.

Noticee submits that penalty under Section 77 for failure to submit
the returns is not right in'law as they have filed their half-yearly
returns in form ST-3 for the said period. (Copy of the ST-3 returns
enclosed). Hence, pérnalty on this count should be set-aside.

. [ , ‘

Noticee further submits that mensred is an-essential ingredient to -

afl:tract penalty. ThelSupreme Court in the case o:f Hindustan Steel
U State of Orissa {1978 (2} E.LT. J159 (S.C.) held that an order
imposing penalty forfailiire to carry out the statutory obligation is
the result of quasi| © criminal proceedings and! penaliy will not
ordinarily be imposjed' unless the party obliged either acted
deliberately in defianee of law or was guilty of co?lduct ‘contentious
or disﬁonest_or,aé:tedf in conscious disregard of its phbligation. Penalty
will not' also  be mposed- for failire to perform a statutory
obligation is a matter of dis¢retion of the authority to be exercised
judicially. and on a| '¢onsideration of the relevant circumstances.
Even if 4 minimum {penalty is prescribed, the authority competent
to impose penally will be justified in refusing to impose penalty,

when there is a’'technical or judicial breach of the provisions of the
Act orf where' the breach flows from a bona fide belief that the
offender is not liable .to act in' the manner prescribed by the
statutcfa. : { ' !

Noticee further no evidence has been brough{ on record by the
fower ‘authority to |prove coniravention of ,various provisions of
Finance Act, 1994 by the noticee only with intent to evade the
payment of service tax. In this scenario, imposition of penalties
upon them.is not justified. In this regard Appellant places reliance
on the decisions in'the case of In FEta Engineering Ltd. v.
Commussioner of Central Excise, :Chennai - 2006 (3} S.T.R. 429
(Tri.-LB) =: 2004 (174) ELT. 19 (Tri.-LB). CESTAT, Northern
Bench, New Delhi (Larger Bench] held - Appellants being under
bona fide doubt regarding their activity whether covered by Beryice
tax or not, there existsreasonable cause. on their part in not
deposiiting Service tax in fime- penalty not imposable in terms of
Section 80 of Finance {\ct, 1994, :

In the case of Ramalkrishna Travels Pot Ltd- 2007(6) STR 37(Tri-
Mum) wherein it was held that'in the absénce of any records as
to suppression. of facts, thenibona fide bélief is a reasonable
cause under section 80 of the Finance Act, 1994,

Noticee further subimnits that where the interpretation of law is
required, penal provisions cannot be invoked. Also in the case of
CCE vs. Ess Kay Engineering Co. Ltd. (2008] 14 STT 417 (New
Delhi < CESTAT) it was held that: “It is settléd posttion that when
there is a dispute of interpretation of provision of law, the penal
the Commissioner

(Appeals) rightly sel aside the pendlly.” Hence penalty is not

Page 7 of 12
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!
applicable int the instant case where there have been confusions

as to applicability of service tax, classification of service ete. and
law has very much been unsettled.

{(xv} Without prejudice to the foregoing, assuming but not admitting
that service tax on sfaid service is payable,! Noticee further
submits that Penally under Section 77 and Section 76 of the
Finance Act, 19941 should not be imposed as there was a
reasonable cause fot the said failure. 3

Similarly, with.regard to show cause notice O.R.No.Sl/2{}12~Adjn.(8’[‘),
dated 24.04.2012, cavering the Qeriod January 2011 to Decémber 2011, they
have stated as follows: - P : SR

{i} Noticee submits that for the period January 20;11 to December,

2011, the show cause notice has claimed that (:antire receipts of
Rs.11,73,17,845/— are taxable, ; Oul of the said amount,
Rs.5,66,66,170/- isi received tow:j:u*ds value of sale deed and
Rs.66,11,038/- is towards taxes and other charges which shali
not be leviable to service tax. An amount of Rs.5,40,40,637 /-
has .only: heen received towards Constructiion agreement.
Therefore, assuming hut not admitting, service tax if any is
payable should be ilevied only on; amount; of Rs.5,40,40,637/-
and not on the entire amount as envisaged in the notice.

i) Noticee further submits that service tax is to be levied on
R8.5,40,40,637/-. Thus, the service tax }iabilityishaﬂ amount:to -
Rs.22,26,474/-.  Out of the saidi amount, Rs7,45,524/- was

- pald ‘earlier to the issuance of rotice and acknowledged the
same in the subjéct notice and jRs.36,958/- was paid by
utilization of Cenvat Credit and the balance of Rs.14,50,000/-
was paid vide Challan dated 09.02.2012. _Fherefore, the entjre
liability ‘has been discharged- by |the Noticee land hence, the
. notick is required to be set aside. i ‘ :

o i .
DISCUSSION & FINDINGS:

14, 1 have caréfully gone through the r_eccf;r‘ds of the case, the documents
relied 111:)0111 for i*psue of show cause notice |a:nd written & oral|submissions
made by the assessee. There are two show cdause notices on th? same issue
covering different period. As the issue involved is same, both th
notices are proposed to be adjudicated by a c_(?‘ nmon order, the details of which
are as undér:- b o 1 ' [FT ‘ ]

|

I

—

—_t
Seirvme Tax
Demanded
3?,08, 113/~

S.No.  BCN No. & date ) Per;ic?)d covered

L. ] O.R.No.62/2011-Adj (ST} Gr.X January, 2010 to | Rs.

dtd;23.04.2011 Decefmber, 2010 ‘
2. | O.R.No.51/2012-Adj (ST) Gr.X ~January, 2011 to | Rs.48,33,405 /-
| dtd 24.04.2012 December, 201) | i

15. - 1find that these are periodical show cause: notices, ‘The demand
for the past period was confirmed vide OIO No.44/2010-8T dated 15.10,2010
and the same was also upheld by Commissioner (Appeals) vide OIA
No.08/2011 H-U dated 31.01.2011. Respectfully foliowing the decision of the
Commissioner (A), T hold that demand of Service Tax is sustainable.
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i6. Admittedly, the assessee has execcuted a residential complex
project having more than 12 flats and layout of the project was approved by the

civic authorities. Therefore, the project satisfies the definition of ‘residential
complex’ as defined in the statute.

17. Various flats have been sold by them to various customers in two
states. First, they have exmuted o ‘sale deed’ at semi-finished stage by which
the ownership of the semi- finished flats was transferred to the customer.
Appropriate stamp duty was paid on sale deed value. No service tax been
demanded ony the sale deed value in the light of Board’s Circular dated
29.01.2009. After execution of ‘sale deed, they have entered irito another
agreement Wlth the customer for completion of the said flats and the service
tax demand ig conhned to this aéreement

| i i I

18, The second a&reemént (written or oral} and by whatevu name is
called, mvolvé supply of m'}termi and labour to bring the semi-tinished flat to &
stage of completion. As itis a'co posme contract involving labbur and material,
it clearly satisfies the defmltloﬂ of Works Contract Service Therefore, the
thmﬁc,atlon}undm work contre ot service and the same shall be preien ed in

view of the Section 65jA of the ?t The Board vide Cifcular No 128/10/2010-
5T dated 24.08.2010; at paxa 2 has a?cso clarified as under, !

"2 The matter has been exan med As regards the casszj:r_ahon with effect
from 01.06.2007 when the new service ‘Works Contract’ service was made
effective, claesy“catlon of aforesaid services twould undergo a change in case of
Iong term contracts even though part of the service was classified under the
respeclive taxable service prior|to 01.06.2007. This is because ‘works contract’
descnbes the nature of the activity more specifically and, therefore as per the
promszons of section 654 of the Finance Act, 1994, it would be the appropriate
c!ae,szfcar[on for L‘he part of the L‘Prwce provided pfter that date
(
19. : Reliance is aicso placed - en the dec1s1on of the Autho11ty on Advance
Ruling in the case of [IAREKRISHNA DEVELOPERS 2008 (10) 3. T.R., 357
(A.A.R.} wherein it has been held as under:- -

Advance Ruling (Service tax) - Works Contract seriice - Sale of plots to prospective
© buyers and construction of residential units under works: contract - Applicant
. contesting liability on the ground that impugned works contract is for construction
' of individual residential unit’ and not for. reszdenttal complex - Condition on
. transfer ofproperty in goods leviable to sales tax satisfied - Records indicating

constriction of at least 12 ‘residential units with common facdmes ang same

covered under “residential domplex’ as per provisions - Works contract not for
construction of isolated house but for common fucilities also - Impugnéd activity
coverad under Works Contract service « Sections 65(91a), 65{105)(zzzza) and 96D
of Finance Aci 1994. .- Individual houses: built through tvorlis contract have to be

viewed as parts of a resldential complex rather than as stand alone house.
[paras 1, 6, 7,8 -

_ In view of the above, 1 hold that the 1mpugned activity is classifiable
under ‘Work Contract Service’.

20. The have fusther submitted, that comp051te scheme is not mandatory and
service tax can be paid under Rule 2A; It is accepted that composite scheme is
optional. They have not furnished the details of material cost supported by
documentary evidence. In the absence of which, the demand of Service Tax on
the full amount without any perrmsmble deduction of material cost would have
been very harsh on them. In fch}s backdrop, the calculation of service tax
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liability in the show cause notice at composi{e rate is a beneficial act which
does not malke the show cause notice invalid. They have not submitted the

details of materials cost for the relevant period suppmted by documentary
evidences even now.

21 They have further :uhnntted that they are entitled to utilize cenvat credit
on export services and capital goods and the same has not been considered
before arriving at the tax liability. Eligibility to cenvat credit is governed Cenvat
Credit Ruies, 2004 Cled}t can he taken on the strength of valid documents on
eligible capital gjoods and input services. The assessee has to take this credit in
accordance with the rules. The department is not obliged to determine their
cenvat credit eligibility, while demandmg service tax on the taxable services.
Accordingly, their contentlon {1063 not have any substance

22. They have qlso contested the quahflclatmn of del and. They have

submitted that Laxes and other charges need to be deducted I find that the
demand of service Fax has been.macde after excludmg the sale deed value. The

total amount collécted from a customer minus sa&e deed Value has heen taken -

as gross ameount charged for the works contract. No other deductior: of, any
amount collected under any head, “Whether land development charges or, any
other charge” is permissible except VAT. Tt is nelther their supmission that VAT
~amount has also been includediin the gross arnount ner they nave furnished

before me any ev1dence that they have paid VA"I Accmdmgly, their contention
is rejected.

. - | .

23. Penalty is a preventive as well as deterrerilt measure to defeat recurrence
of breach of law and also to discourage non- comphance to the law of any wilful
breach. Of, course, just because penalty lﬁ presecribed | that should| not
mechanically be levied following Apex Court’s deeision; in the case of
Hindusthan Steel Lid. v. State of Orissa reported in 1978 (2 )ELT (J159) (B.Cy=
AIR 1970 8.C. 253. Section 80 of the Act ha\tnng made pro\nsmn for excuse
from levy of penalty under section 76 if the assessee proves that there was a
reasonable cause: for failure under that section|no other critéria is mandate of
Law to exoneraté from penalty. The submlssmn of the assessee does not
constitute reasonable cause so as to exonerate them from the !penaitws by
invoking section 80 of the Act. Reliance is placed on the followmg vase laws:-

{ay - _‘3007 )] S T.R, 32 (Tri. - Kolkata) -CCE., KOLKA'FA IVersus GURDIAN LEISURE
PLANNER$ PVI‘ LTD.

(ii} 2005 (188) E.L.T. 445 (Tri. - ‘Chennai] WTRANS (INDIA) SHIPPiNG PVE‘ LTD. Versus
CCE., CHENNAI-L

(i) 2006 (1) S.T.R. 320 (Tri. - Del.)- SPIC & SPAN SECURITY & ALLIED %ERVIC]‘ P
LD, Vf.rsus C.C.E., NEW DELHI

24, Acwldmgly, | hold that penalty‘ under
have contravencd the provisions of law dt:s
Commlssloner [Appeals}
| |
25. Accordmgly, [ pass the followmg order:- l i
i T

gection 76 is 1mpos,able as they
pite adverse order passed by

ORDIER

{a} In respect of show cause notice O.R.No. 62/201 1-Adjn.(ST) dated
23.04.2011,

() Demand of service tax (including Cess) of Rs.35,03 113/~ for the
period January 2010 to December, 2010 18 hereby confirmed

under sub section (2) of Section 73 of Fmance Act, 1994 against
M/s.Alpine Estates, Secunderabad.
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I demand interest on the service tax demanded at (1) above, uncer
section 75 of Finance Act, 1994, at the appropriate rate, from
M/s.Alpine Estates, Secunderabad,

[ impose a penaity @_.RS.QOO/" pér day or 2% of such service tax

per month whichever is higher, for the period of default 61 the date

of payment of Service Tax under Section 76 of Finance Act, 1994,
on M/s Alpine Estates, Secunderabad. However, the total amount

of penalty payable iin terms of section 76 shall not exceed the
service tax payable.’ |

uy . -
[impose a penalty of; Rs.1,000/- under Section 77 of the Finance
Act, 1994. P ‘

'Ti}le show cause rotice issued vide 0.R.No.62/2011 dated

23.04.2011 is accordingly dispesed off,

b} In i*espeet of show calise notice O.R.No.51/2012-Adjn.(ST) dated

24.04.2012,

(vi)

- (vii)

-~ {vii)

(ix)

' ' | . .
Demand of service lax (i/c Cess) of Ks.48,33,495/- for the period
Jan. 2011 to Dec.2011 is hereby confimmfméu_b section (2)
of Section 73 of . {Finance Act, 1994 against M/s. M/s.Alpine
Estateé, Secunderabad. o

[ demand interest b]t'l; the service tax demanded.at (i} above, under

section 75 of Finance Act, 1994, at the appropriate rate, from
M/s.Alpine Estates,|Secunderabad. . :

I impose & penalty @ Rs. 200/ per day or 2% of such service tax
per month whichever is higher, for the period of default till the date
of payment of Service Tax under Section 76 of Finance Act, 1994,
on M/s.Alpine Estates, Secunderabad. However, the total amount

of penalty payable in' terms of section 76 shall not exceed the
service tax payable. -

[ imese a penalty of Rs.1,000/- under Section 77 of the Finance
Act, 1994. D

The s?iow cause notices issued vide C.No.IV/ 16/62/201‘2“.8‘%‘&){ Gr

X (OR'NO 51/2012-8T) dated 24.04.2012 is accordingly disposed
off. _ S D

':.%i-'gzéi’h')

(R 8 MAHESHWARI)™™

. T
+

ADDITIONAL COMMISSIONER

/s. Alpine Es|.tes,
' 5-4-187/3 & 4,4 7d Floor,

MG Road, SecundéTaI?ad =500 003 (By REGD POST ACK DUE)

Copy submitted tor

()

the Coxnm_issior_lér,‘!‘Custorns, Central Excise & Service Tax,
Hydeqabad;_ﬂ C(jmmi‘issionerate, Hyderabad.

! |
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Copy to
(i1)

(i)

{iv)

_ Arrears Recovery (Jell qu's Office, Hydarabad H Lomnussmnelate

0.0 No.49201 2. Ads, {stc St
OR Ne.62/201 1-Adi: A(ljn(ST)ADC & 51/2012- -Adin(sSTADC

-(Through the Superintendent, Re\jfiew & Tribunal, Service Tax)

the Additional . Commissioner of Service Tax,

Hyderabad-II
Commlssmnerate Hyderabad.

the Assistant _Commlssmner of Service Tax,

Hyderabad-I1
Commissionerate, Hyderabad.

the Supermtendent of Customs, Central Lxcmc & Service Tax,

H

Hyderabad,

the Supmmtcndent of SE‘IVICL Tax, oewme Tax Group-¥,
Hyderabad-II Commissionerate,. Hyderabcxd

Office copy/ M’ister copy/ Spale copy
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