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BEFORE THE J OINT COMMISSION ER OF SERVICE TAYX SERVICE
TAX COMMISSIONER&TE, 11-5-423/1/ A, SITARAM PRASAD
TOWERS, RED HILLS, HYDERABAD — 300004

in  (ST) {JC} [C.No.
ed to M/s Paramount
Mansion, MG Road,

under QR No.24/2016 Ad

T Gr.X] dated 18.04.2016 issu
4, I Floor, Sobam

Sub; Proceedings
V/i6/195/2011 s
Builders, #5-4-187/3 &
Secunderabad - 500003

FACTS OF THE CASE:
A. M/s. Paramount Builders, Secunderabad (hereinafter referred to as ‘The
al flats to Prospective

Noticee’) is mainly engaged in the sale of residenti
buyers during and after constriction.

B. Occupancy certificate (OC) for the project was obtained in the year 2010

and during the subject period all flats were sold/bocked after occupancy

efore it. Sale deed is executed for the total

certificate date only and not b
‘Stamp Duty’ has

sale value and ‘sale deed’ is registered and appropriate

been discharged on the same. Service tax was not paid on the amounts

received towards these ‘sale deed’ since same is sale of Ymmovable

property’.

_ diﬁoﬁaﬁ works carried out and a.méun-ts received towards, this
construction agreements were assessed . for service tax under the
category of ‘works contract’ adopting the taxable value in terms of Rule

2A of Service tax (determination of value} Rules, 2006 i.e.ona presumed

value of 40% of the contract value.

D. The detailed working of the receipts and the attribution of the said
receipts was aireédy provided to the ‘Department authorities, identified
t wise. The summary of the same is provided

receipt wise and fla

hereundey: |
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Description

j Receipts

Swum of towards sale deed / 38,85,000

Sum  of towards agreement of l .
f construction
[
Surq of towards other taxa.ble’ 11,985 I 11,985
receipis
Sum of towards VAT,
Registration charges, etc I l 421,650 l
Total i 43,18,635 I 43,06,650 / 11,985
E. Accordingly, the value of taxable services constituted 40% of
Rs.11,985/- je. Rs.4,794,/- and the service tax thereon @ 12.36%

It was also explained that the actual bPayment of

constituted Rs.593/-.
be paid is Rs.593/-.

service tax amounted to Rs. NILL the tax required to

The above facts of receiving OC and fiats booked after OC was cbrrectiy

taken by SCN vide Para 4 but proposed to demand service tax on the

flats booked after OC date.

Previously several ‘SCN’s were issued covering the period upto March
them after execution
ch of their customers

are taxable services

2014 with sole allegation: that “services rendered by

of sale deed against agreements of construction to ea

to whom the land was already sold vide sale deed

under “works contract service”, _
a. Vide Para 3 of SCN dated 24.06

adjudicating the said SCN |
b. Vide Para 3 of Second SCN dated 23.04.2011
c. Vide Para 2-of third SCN dated 24.04.2012
d. Vide Para 2 of fourth SCN dated 02.12.2013
¢ Vide Para 2 of fifth SON dated 19.09.2014

In all the above SCN’s ;thére is error in as much including the value of
sale deeds within the

ambit taxable value while alleging service tax is’
liable only after execution of sale deed i.e. on construction agreements.

2010 and Para 2 of the Order

H. The présent status of SCN’s as referred above is as follows:;




P

[ Pe - SCN ] Amount TM Status

HQPOR No. 87/2010 Adjn | Rs.11,80,439/- Stay granted by
CESTAT  vide

(STHADC) dated 24.06. 10
stay order

dated

| ! l 18.04.2012
Jan 10 [OR No.60/2011-Adjn (ST) Rs.4,46,403/- /Pending before
to Dec } (ADC), dated 23.04.2011 CESTAT,
10 ' Bangalore
Jan 11/ OR No. 24/2012 Adjn Rs.46,81,850/- Pending before
to Dec (ADC) dated 24.04.2012 CESTAT,
11 Bangalore
Jan 12| C.No.IV/16/16/195/201 1. {RS. 2,892,477/ /
to Jun | ST-Gr.X
12 Pending
July OR No.108/2014 Adjn (ST) Rs.5,20,892/- | Adjudication

2012 | {JC) dated 19.09.2014

to
March
2014 |

I. Now the present SCN was also issued with similar error of quantifying
the proposed demand of service tax in as much treating the sale deed -
values & other taxes as taxable value of services {annexure to SCN) while

alleging that service rendered after execution of sale deed alone liable for

service tax {Para 2 of SCN}.

The liability for the impugned period and the details of the payments is

J.
summarized in the below mentioned table for ready reference:
| Particulars - | Amount (Rs.) . ‘{
i'(:}rc)ss Rccéipts _ ' 43,18,635
Less: Deductions , ! o
Sale Deed Valie [ | 38,85,‘00‘0_] '
VAT, - Registréri'ion' charges, 4,21,650 |
stamp _duty_r alqu other non
taxable receipts | : _
Taxable amount | | 11,985 |
Abatement @ 40%! | | 4794
Service Tax @ 12.86% | - 59:3
_Actually Paid |5 N 0
| Net Demand f 593 |
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Submissions:
1. Noticee submits that as stated in background facts, during the subject

period, all flats were booked after the date of occupancy

certificate and sale deed is being executed for the entire sale

value that is being a case no service tax is liable on the amounts

received towards sajd flats since same is ‘sale of immovable
property’ and it was specifically provigjed in Section 66E(b) of

Finance Acf, 1994 that service tax is not liable for the flats

booked after OC date. Hence proposal of present SCN to demand
service tax on the flats booked after OC date is not sustainable

and required to be dropped.

Without prejudice to the foregoing, Noticee submits that the subject
show cause notice in Para 5 extracted the provisions of section 73(1A)

- of the Finance Act, 1994 and in Para 6 mentions that the grounds as
explained in the show cause notice issued for the earlier period is also

applicable for the present case. Hence, this statement of
demand/show cause notice is issued in terms of section 73{1A) of
Finance Act, 1994 for the period April 2014 to March 2015. For this,
Noticee submits that section 73(1A]) of the Finance Act, 1994 reads as
follows. | :

“(14) Notwithstanding anything contained in sub-section (1) (except the period
of eighteen months of serving the notice Jor recovery of service tax), the
Ceniral Excise Officer may serve, subsequeni to any notice or notices
served under that sub-section, a statement, containing the details
of .seryice tax not levied or paid or short levied or short paid or

Verrone@usly refunded for the subsequent period, on the person
chargeable to service tax, then, service of such statement shall be
deemed to be service of notice on such person, subject to the
condition that the grounds relied upon fér the subsg—:qu.ent pergod

are same as are mentioned in the earlier notices.”

Noticee submits that from the a.naiysxs of prowsmns of sechon 73(14),
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ds relied upon for the subsequent pericd should be

section, the grounds
same in all as mentioned in the previous notices. Further, the subject

show cause notice has not mentioned which earlier show cause notice

it has referred i.e. show cause notice issued under the old service tax

law. However, present show cause notice is issued for the period April

2014 to March 2015 ie. under new service tax law where there is a

substantial changes in the provisions of ‘service tax from positive lise
based taxation to negative list based taxation, thereby exemption and
abatement has also undergone change. Accordingly, the grounds of

the old period are not at all applicable for the new period due to the

following substantial changes. .
a. Taxable service iist provided under section 65(105) of the Finance

b.

<.

Act, 1994 ceases to effect w.e.f. 01-07-2012.
Section 65A pertaining to classification of service ceases to effect,

There is no concept of classification of service.

d. Definition of service introduced under section 65B(44) where it

contains certain exclusions.

€. Negative list introduced in section 66D of the Finance Act, 1994.

Concept of bundled service introduced in section H6F.
New definition of works contract has been introduced under

section 65B(90) of the Finance Act, 1994,

i Mega exemption notification provided under Notification No.

25/2012 ST dated 20.06.2012, which is available irrespective of
classification of service, (carher excmption was subject to

classification of service)

New Valuatzon Ruie provided vide Rule 2A of The Service Tax
(Determmatmn of Value} Rules, 2006 vide Nouﬁcamon 24/2012-8T

- dated 20.06.2012 for determmatz.on of tax liability in case of works

contract service,

\ - _
| &)/ ) |

e — :
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Abatement for vanous services 1ssued under  notification no

26/2012 -ST dated 20.06.2012 is issues based on the nature of
ﬂ:x? service irrespective of its classzficatzon (earlier abatement was

sub.;ect ‘E:o clasmﬁcaﬁon of service)

5




4.

b
Noticee submits that from the above it 1s clear that there is a
substantial changes in the service tax law w.e.f. 01-07-2012.
Accordingly, the allegations made in the previous show cause niotice
for the period Upto 31.03.2012 are not applicable and not- relevant for
the period from 01.07.2012 onwards, As the subject show cause

provisions of section 73(1A) is not

e ﬁﬁu’i LY,

Appeal No. ST/ 8526 7/ 14
hat the pericd involved is 1-10-2011

{0 30-9-2012. In the said
case, the demand is Jor two beriods - one
and the second is

Jrom 1-10-2017 1o 30-6-2012
Jrom 1-7-2012 to 30-9-2012 when the negative lisy
came into effect but the show ca

use notice has been issued on
the basis of definition of Manage

ment, Main
service has stood prior to 2-7-2012.

tenance and Repair
the provisions are not existing the
peried post.]

Thercfore, as post-1-7.2012

refore, the demands for the
-7-2012 are not maintainable”

Noticee submits that
- allegations,

&. United Telecom Lid. Vs CST 2008

{9} 8.T.R 155 (Tri-Bang]
b. Jetlite {India)

Ltd. Vs CCE 2011 (21) S.T.R 110 (Tri-Del)
In light of the above Jjudgments where th

€ Department alleges that the
Service is taxable, the burden lies upon the Department to establish
the taxability. In the bresent case, -
the burden as no evidence was pl

the department failed to discharge
service is taxable,

aced on record to establish that the
On the basis of the same, Noticee submits that

7 \p—" 7 -
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subject show Cause notice is not sustainable and requires o be

dropped.
1Ischarging service tax on
agreecments thereby paymng service tax on activity gs
's. SCN included the
ng the demand. As

construction
proposed by impugned SCN read with earlier SCN

value of sale deecds only at the time of quantifyi

en from the operative part of SCN, it is clear
tion agreements are subject to

no allegation has

se that it is only soje
aillegation of SCN (Para 2) that construc
Service tax under the category of “works centract”,
been raised to demand service tax on the sale deed valye.

HoWever, on going through the annexure to the SCN, it can be

is to demand service tax on

observed that though the allegation
is based on gross

construction agreements, the guantification
amounts mentioned above for all the activities inciuding amounts
received towards the “sale deeds”.

3. It is therefore apparent that the SCN represents an error in
quantification of the demand. It may be noted that the Noticee have
regularly and diligently discharged Servi_c_:e Tax on the valye of
“construction agreements”. The above it explained through a
comparative chart provided below: ) _

T Particulars . o I As per ' As pe.r_‘—i3
A , _Koticee ___SCN
- : 43,18,635|  .43,18,635

f Gross Receipts
Less Deductions
Sale Deed Value o

VAT, Registfaﬁ:ion charges, sﬁmp duty
. and other non i;axab?.e-receiptu‘ :

'I‘a‘;mble amount R - ’f ,

38,85,006 |

_ﬁbatexpent@li{%?i{; S e _ 1 :
 Bervicg _Tax_@iQfSﬁ%..-:-% o f 0 503 ] 1,92,667 |

o A A TER TN A e -
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The Noticee submit that once the apparent error in calculaton is

10.
taken to its logical conclusion, the entire demand fails and therefore

there is no cause of any grievance by the department on this ground.

11. Since SCN read with earlier SCN’s agree on the principle that service
tax cannot be demanded on the value attributable to sale deeds, the
Noticee is not making detailed grounds on the legal merits of the said
claimm and would like to sﬁbmit the following broad lines of arguments:
a. In all cases, the “sale deed” is entered into after the completion of

the building and therefore the demand cannot be justified under

the said entries.
Till the stage of entering into a “sale deed”, the transaction is

essentially one of sale of immovable property and therefore
excluded from the purview of Service Tax. |

In any case, the deeming fiction for construction services prior {o
completion cannot be classified under works contract services
since doing the same would render Section 66E(b) of Finance Act,
1994 & Notification 26/2012 ST dated 20.06.2012 redundant.

If at all a view is taken that the value of “sale deed” is liable to
service tax, the benefit of the above notification should be granted

after reclassification of the service.

r) 12, The Appellants also reserve their righﬁ to maker;ad&itidﬁali arguments
as felt necessary on this aspect of service tax on value of “sale deeds”
if it is ultimately held that this aspect could be taken up withéut'an
allegatior in the SCN. |

i

13. Similar to the claim for exclusion of sale deed value, the value

attributable to stamp duty, electricity etc., need to be reduced. It is
submitted that once the above deductions are allowed, the demand

would be reduced to NIL
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[nierest and }genalties
14.

15.

16.

17.

going, noticee submits that when service

Wwithout prejudice to the fore
f interest does not arise. Noticee

tax itself is not payabile, the question o
is a natural corollary that when the principal is

further submits that 1t
y interest as held by

he no guestion of paying an

not payable there can
01, 1996 (88) ELT 12

the Supreme Court in Prathiba Pl_‘ocessors Vs. U

(ST}
Noticee submits that penalty is

Wwithout prejudice 1o the foregoing,
the subject show cause natice

proposed under section 77. However,

asons as to why how penalty 18 applidable
1994 Further, the Noticee 1S

ntract serviceland

has not provided any 1€
under section 77 of the Finance Act,
der service tax under works co
to the department. Accordingly, penal
plicable for the

already registered un

filing returns regularly
d under section 77 is not ap

provisions mentione
as not conmderea

subject show causc notice h
osmon of levying penalty under
be dropped. reuan! e is

present case. As the
these essential aspects, the prop
section 77 is not sustainable and requires to
Hotels Pvt. Ltd. Vs CCE, Mumbai (200:{ } (6}

placed on M/s Creative
/s Jewel Hotels Fvt Limited Vs|2CE,
g

3.T.R {Tri-Mumbai) and M
Mumbai-1 (2007) (6) S.T.R 240 (Tri- Mumbai} i

’\

s:.tu)n of penalty cannot be mer{-ly an

The Noticee submi’f.s thai: impos
e to pay duty hence the propdsal of

automatic consequence of failure
the penalty requires to be set a]‘de

the show cause not;qe, imposing
: /

The Noticee submx.ts that they are under - bonafide belief %13&; the

d towards sale deeds are not subjected to S@WIC(’:\ tax.

f the law that if the Noticee is under bonai-de bﬁélief
enaltiej are "“mot

amounts receive

It settled position @

taxability imposition of the p

followifg judicial
/ \

as regards to non
warranted. In this regards wishes to rely on the

pmnouncementsq

» CCE-II Vs Nita "I‘extiles & Industries 2013 (295) E. L7199 (Guj)

-1 Vs ITC Lmnted 2010 (25'?’) E.L.T 94 (Kar)

> CCE_, Bangaiore




¥ Larsen & Toubro btd
(S.C)
¥ Centre For Development Of Ad

5002 (141} E.LT 6 (5.C)-

Benelit under sectiox}_ﬁg
18. Noticee submits that th
was also debatable which 1
for failure to pay =€

section can b€ made. In
Cus., Daman V. PS

S.T.R, 116 (Guj.)

19,  Noticee submits ek
service tax on boy _
view of

a. Exciusion paj

b, activity pedo _m:;d

c.-' | Activity of Fr

works cont '7_‘:' N] qu from the

. ; i é:mdndmg

L pegvicp

i,
G }e

- 10

Vs CCE., Pune-ll 2007 (211}

vanced Computing Vs CC

ere is bona fide litigation
itself can be considere

i
rvice tax. Accordlngly walr
this regard reliance is

. Corrosion Control Sorvi

aliide belief tha.t same [vas

t of service defmition
of Finance |Adt, 1994 in as much ?:@
of immovallle, property from levy ¢ of 3 erv:; f? tg;;_. L0

of self saryice and pot liable for sery

( '*“-“‘irua 151 undcrtdki b by T_'hy dm lopexf

-_' ﬂa.t purchas«ir arrtl not me 1o ;ha., ¥

; g:.%;' tlrfey imve est
tax Since ¢he Hoticee ehpldmed the

j -\ 3
S ﬁ, ﬁthe nunpayment of th
_;pei’zalt is not sustamdhlc Im mxs

E.L.T 513

F, Pune

is going o1l and issue
d 38 reasonable cause
veé- of penalty under
placed on C.CE., &
qfe.aa, Ltd 2011 (23)

L

i
ot liable 1O be g)aid in

a5 explained in above PT’S fthey are not paying

L

gwerF un;dm secth:n 658(44)
.1‘" ch%udrletg the sale

T |

i gk . L. :
sl the cxecutiord of 'Sﬁlﬂ decd is in fhe nature

Loe th - i
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sta%h the Idevt,l sper Enfers nte a
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the | vélue of
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