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ASSESSMENT ORDER

T™he assessee is a frim. The assessca filed its
return of income, admitting am income of k.16, 46,205/-,
as per the returs filed on 25-3-96, The return filed was
processud u/3,143(1) (a) as per intimation dt.56-9=1996,
Later on, in response to notice u/8,143(2) issued, the
assassee*s AR, Sri G.Ram Mohan, CA of M/s.Gandhi & Gandnd
Co., CAB, appeared and the case was heard, <The assessee's
business promises was raided along with residsntial premises
of Sri Suresh P.Bajaj, Sri Madan P.Bajaj and ii/s.5iva Sakthi
Enterprisoes om 4-5+94, During ths course of search, dscla-
ration W/a.,132(4) of the X,T.Act was obtatnc. from Sri suresh
PeBajaj, who i8s the MDa of Siva Sakthi Coanstructions(p)Ltd.
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and who is.also s partner in the asscssee's firm, Origi- %
nally, - a statement u/s.132(4) ws.given on 4-5-94 by o
Sri Suresh pP.Bajaj, before the ADI, Unit-I(3), Hyderabad, . ‘
wherein, with refereance to the seized material, viz,, Y
MBR/A/2 that in respect of premisca of Methodist Complaex

at Abids, Hyderabad, which was 30ld to various parties/
persons on money in cash was received and such cash
portion, amoumted to Fs,91 lakhs, out of which, Rs.10,55 lacs
was spent by him and, therefores, he gave a declaratioa of
3,80 lakhs im his individual Capacity before the ADI on
4-5-94, Later on, om 14~11-94, the sama, Srl Suresh p,
Bajaj again gave another deposition before tha ADI,
Unit-1(3), Hyderabad, wherein, a declaration of .80 lacs
was given on behalf of M/s.Modi Builders,

The assessee-firm filed a return of income on
25-3+96, admitting a total iacome of R.16, 46,205/~ as
incoms from busimess, The P&l a/c for the ycar ended on
31-3-94 was enclosed to the return, as per which, there
was a loss of .71, 34,835/«, The assessee-firm is enguged
in construction and leasing out the premises of Methodist
Complex at.Abids,. Hyderabad. It recelves lease rent
from the tenarnts and maintenance charges alco and balance
portion of mailntenance charges 18 met by the assessee to
maintzin the buildinges In other words, the zssessese has
got imcome from property, besides, the asseszsee 18 having
share of profit from exploitation of feature film known
a8 KHALNAYAX, which was run in success in 1993-94, In the
PLL a/c, the assessee firm adalitted as other income
Es«80 lakhs which represents the income disclosod under
Sec,132(4) by Sri Suresh P.Bajaj on 14=11-94, before the
ADI. The assessee~firm while preparing the P&l accouat,
liag débited the entire expenditure on account of eivil
work, carried out, during the earlier previcus yearcs
88 well as during the previcus ycar relevaant to the
AY 1994-95 and by filing a statement of totil income,
the sutire income was treated as business income by the
assessase and finally, returned .16, 46,205/~.

I am not in agreement with the asses..a's wadss
mode of compillation of statement of total incowe, I au
of the opimion that the income/loss, if any, earned by
the assessee-firm should.be treated as seporately under
the heads, like, property imcome, income froa Musiness,
- Tho assessce comstructed a building, viz., Metho-
dist -Complex and let out the property to various people.
The .main tenant being, State Bank of Hyderabsde. The
assessee has entered into an agreement with Msthodist
Church of Imdia for developing the property and has lease
rights to deal with the property. The asscsses also
collects maintenance charges from the-les:zce and undertake
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the responsibility for maintaining the building and
incurs the maintenance expeaditure, Therc is a receipts
of mailatenance charges received after malntenance charygas
incurred for maintalining the property., 7The main source
of income of the assesses from the said building is the
rental income, besides, maintenance charges, The asse-
ssce, basides, this income from the Methodist Complex,
viz,, reatal income or the lease rents re.lised and the
maintenance charges realised and necessary expenditure
thereon is alsc responsible for payment of municipal-taxes
and he paid long~term lease rent to the Methodist Church
of India, This is a nature of ground rent as the asse-
8sse has umdertaken Xxks to aexploit the building for
several years and has returned the rentmal income and,
is, therefore, the beneficial owner of the incoms fron
property. The amoynt payable, if any, to the Church of
India 18 in the nature of ground remt and can be allowed
as am expenditure from proparty income, - The assessee,
besidas, incoms from the above Methodist Complaex has
also got income from exploitation of a feature f£ilm,
KHALNAYAK, since the assessaec has advanced certain
amounts to Distrxibutors/Producers of KHALNAYAK, for which,
he receives certain percentags of profit, This is
ain incoé“from bisiness T A8 “this source of income from
exploitation of feature film KHALNAYAK has resulted
substantial 1ncowe to the aaaessee, the ausesaee appeara
to ha‘ve . . & b L P XA ¥ g 3
xmlxluxanixzhnxtnauuaxxxanxpxuanxtxxkxxzmxukttxgxxuxx
Xusxy shown incomes arising ftomzuxhnx sources like,
property, business -’. "~ incoms .. . Tl D alli
undar the head'businssc' income, 8o that, the ioes from
one source can be off set against tha potitive income
to anpther source, So that finally, ha can return
oiuly & small amount ¢f income and reduco the incometax
liability, The assessee appears to have treated the
cautire income from all the sources as business income,
by clubbing together all receipts and dubiting even the
cipital civil works, construction cost incurred in rese
puct of bullding conatruction im P&L account, This
mathod of accounting borrowed by tho asscssee treating
varifous sources of income, like, property, business gnd
oshel mounroes-gbincons under the head 'husiness income!
and are only destartéd version, with a view to evade
Incomstax op tha profits eminating from other sources

of property income, from business and income from

other sources, Therefore, the assessec's method of
treating all the operations and all the cources as
business incomes i3 not acceptable, A clmilar dWe-w

was already taken by the then Assessing Cf£ficerxr in
raspect of assessment for ay 89-90, Thorefore, followe
ing the then Asasessing Officer's agsst,ovder for 89-90,

1 traat the income realised by the asscssee from Metho-
dist Complex as income from property and, therefore,

the expemditure incurred during the previous year

towards cost of construction, viz,, m,43,90,989,75 ps,
cannot be offset property income since this is only

civil work expenditure in the nature of capital expen-
diture which cannot be allowed as deducition in property
income, The Dapartment has also accept.d such contention
in several other Cases and treated thi vost EE of
construction of building ip commercial ~omplexes, wherein,
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the present owners have entered into long-tarm agreements
with the original owners of the property and constructed
the commercial building on their own cost and let out to
various tenants as property income, Therefore, no
relief/deduction can be given to the assessee inclusive
of Rs.43,90,990/~« which is the cost of civil work incurred
by the assessee during the previous year relevant to

the AY 1994-95, adually, the assessee has also debited
the so~Called P&L account for the AY 94«95 with the civil
work opening balance at Bs,1,12,93,403 which is the expen-
diture claimed to have been incurred by him towards
construction of building in previous years upto the
perevious year ended 31-3-92 that means, upto and includ-
ing fin,yearx 92-93, Even otherwise, this expenditure

of k,1,12,93,403 is not relevant for the purpose of

AY 94-95 and cannot be allowed at any cost irrespective
of argument whether it is a nature of revenue or capital
expendi ture,

Sincd the main source of income is rental income
or proparty income is to be assessed under the head
'‘house property', there are misc.receipts also, like,
malntenance chiarges realised which also, = %¢iivee
opiniony~ realised to property income. The benefilial
ownership of the bhuilding for previous year relevant

" to the AY 94-95 is with the assessee. Therefore, the
beneficxyial owner of the income from the said property
by virtue of its zgreement with the Methodist Church
of India and by virtue of provisions of Sec.27 of the
I.T.Act. The assessee i3 treated as owner of the
property since a long-term agreement with the said
Church, Considering all the above discussion, I treat
the income realised from Methodist Complex st aAbids as
property income and not business,

The profit realised from feature film, KHALNAYAK
is treated as business income,

The declaration of 8,80 lakhs given at the time
of search u/s,132(4), for which, seized material in
respect of amounts collected outside the books of a/¢c
and not disclosed the income by the assessee from various
persons as per the seized material which amounts to
1.91.86 lakhs(the assessee stated that he incurred an
expendi ture of #5,10,25 lakhs out of this) is treated
his income from bS.sinc-« ' -, for which, the assessee
gave a declaration u/s8,132(4) at the time of search,
Therefore, the assessee's total income from various
sources is computed as under

Property income 3

Maintenance charges receivable,

Maintenance charges paid,

Leaso rent, _

Inturest on borrowed capital,etc., should go into
property income,

Business income j

) Propesrty on sale of car Rs,37,744,, which appesars to have
been used for the purpose of business,

J Share of profit from exploiting feature film, KHALNAYAK
D doceme dibosd Gyg izl 6 &:;m,cc\/-
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Declaration givea by sri Sure:h P.Bajaj u/s5,132(4) at
5,80 lakhs, i8s also tresated as business income,

After diacuaniou the facts of the case with the
assessee's representative and having examined the details of
various items of sources of imcome/expenditure gathered
duriag the assessment proceedings, the total imcome of the
assessse-firm for the AY 1994.95 is computed as urder 3

COMPUTATION 3
Income from Property s

Leass rent realised ee R3,16,67,869
Lesss Municipal-taxes oo RSe_2,44,962

Gross incone oo Fsel4,22,907
Less; 1/5th for Tepalirs oo B3, 2,84,581
Deduct 3 |

uainteuanco charges received
Maintenance charges paid

Add; Lease rent
Adds Interest

BO 2‘ 85‘ 182

B 2,71,899
n.-“"!‘?f!’ﬂ'!

ks,14,40,000

" B. 1, 98, 908

Bse

-

11,38,326

Ry

16,52,191

‘Loss f£rom property imcome (=) 5,13,865

Income from Business ;

profit on sale of car as raturned oo

Share of ptofit from KHALNAXAK

Income offered q/s.132(4) at the ‘time of

search

Tbtal buainels 1ncome

COMPUTATION OF TOT&B INCOME 3
Incoms from property

Incomes from business. - o—

37,744
10,868,215

b o L TRO P TR

80,00,000
91,25,959

Rse

(X (") 50130 865

Total taXabla income ..

Less; Brought forward losses to

extent of business income.

the -

Balance taxable income ,,

Tax thereong .,

SC. oy 3,18, 8¢ (s Qoo
—_— 1% 5 &
N 29,775,597
ko LG R menas sivial
7 23y 8 N”\l '3;« Lo
A3y < s 12/ 0(, 3lo

M 29, 8L

91,25,959

'91,25,959

24,84,055
66,41,904

BALS6 T Tohal bome Qayable by §3,44,4495

& 9.0, 000
J9.cee, 000
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This should be paid as per Demand yftice & Challan enclosed,
(iff?‘i proceedings u/s.271(1)(c)*1n1tiated separately.
o AU

(C.V. SUR rsm

/U

,#«”‘ - Asst.Commissioner of

Income-taX(Inv),

Company Circle 4(1), Hyderabad,

Copy to the assessee,



