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OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE AND SERVICE TAX
a1 g ¢ 9eiE, YR

HYDERABAD II COMMISSIONERATE: BASHEERBAGH: HYDERABAD .
Ph: 040- 23231486 Fax: 040- 23244310

+a1.4/0.R.No. 34/ 2010-Adjn.- ST

To

M/s. Modi & Modi Constructions,
5-4-187/3&4, 11 Floor,
M.G. Road, Secunderabad - 3.

Date : 02.9.2010

(By Speed Post)
Gentlemen, :
Sub: Service Tax - M/s Modi & Modi Constructions - Non payment
of Service Tax - Intimation of Personal Hearing - Reg

Ref: Show cause notice O.R.No. 80/2010-Adjn. ST Dt
15.01.2010 & your reply dt: Nil.

*hkkh

Please refer to the show.cause.-notice and your letter dated 25.8.2010
requesting for postponement of the Personal Hearing.

2. I am directed by the Additional Commissioner of: . Service Tax,
Hyderabad - Il Commissionerate to inform you that the Personal Hearmg in the
“above case has been re-fixed at 1100 hrs. on 15.9.2010.

3. You are therefore requested to appear before the Additional
Commissioner at III Floor, Shakkar Bhavan, Fateh Maidan Road, Basheer
Bagh, Hyderabad - 500 001 on the date and time mentioned above, with alil

connected documents and records, to represent your case in person and/ or
through Counsel. '

4. In case you fail to appear before the Additional Commissioner on the
said date, it would be construed that you do not want be heard in person, the
same would be taken into record and your case will be decided ex- parte basing on
the merits and the material evidence available on record.

Yours faithfully,

Superintendent of Central Excise
Adjudication Section.



MODI & MODI CONSTRUCTIONS ¢

5.4-187/3 & 4, | Floor, M.G. Road, SECUNDERABAD - 500 003.
_ @ : 66335551 (4 lines) Fax: 040-27544058

“Yours Truly

To, :

The Additional. Commissioner,

Anti Aviation, Service Tax

Central Excise, Customs & Service Tax
Commissionerate A}

Hyderabad. ' Date: 1 3.09.2010

Respected Sir

Sub: Gentle follow up on our earlier letter — Reg
Ref: Our letter dated 16.08.2010. :

The above referred jetter was filed in your office and was duly acknowledge on 16.08.10. Inthat -

letter, we had communicated our understanding with respect to the liabitity of service tax under
the category “Gonstruction of Complex Service”. ‘

We request you to kindly confirm if our understanding therein is correct of otherwise so that

appropriate decision can be taken at our end as to whether service fax has to be collected and
paid. o

- Regquesting to revert on this at the earliest as per convenience on this issue. .

Thanking You.

For MODI & MODI CONSTRUCT!ONS,
k-/‘/Qd .

Authorised Signatory.
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"~ MODI & MODI CONSTRUCTIONS

5-4-187/3 & 4, il Floot, M.G. Road, SECUNDERABAD - 500 003.
@ : 66335551 (4 lines) Fax:040-27544058 '

Date: 25.08.201 0

o

The Additional Commissioner of Service Tax
Hyderabad ] Commissionerate,
Basheerbagh,

Hyderabad.

Sir
sub: Seeking Adiournment' for the hearing relating to Mfs. Modi & WModi

Constructions, Secunderabad in respect of SCN O.R. No. 34/2010 - Adijn. - ST dated
12.04.2010 '

We are in receipt of the personal hearing intimation in respect of the above which is posted
for hearing on 25.08.2010. As our legal counsel is not available on that date and since the
authorization in this respect is also to be issued by us, hence we request you 0 kindly
adjourn the hearing to any other date as is convenient to you.

We sincerely regret the inconvenience caused to you.

Thanking you.

Yours Truly

For Modi & Modi Constructions

Customs Cantral Excise and %. 1
Sarvice 12X Hyderabad Ul
- Gommisslonarate, .o
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OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE

Yauar 11 sngTamy ¢ SuiRam, WEE
HYDERABAD II COMMISSIONERATE: BASHEERBAGH: HYDERABAD

Ph: 040- 23231486 Fax: 040- 23244310

AND SERVICE TAX

and/0.R.No. 34/ 2010-Adjn.- ST
To

Date : 5.8.2010

.“M/s. Modi & Modi Constructions,

5-4-187/3&4, I1 Floor,
M.G. Road, Secunderabad ~ 3.

(By Speed Post)
Gentlemen,
Sub: Service Tax - M/s Modi & Modi Constructions - Non

payment of Service Tax - Intimation of Personal Hearing -
Reg.

Ref: Show cause notice O.R.No. 34/ 2010-Adjn. ST Dt:
12.4.2010 & your reply dt: 14.5.2010.

Fdekde®

Please refer to the show cause notice.

2. 1 am directed by the Additional Commissioner of Service Tax,
Hyderaba

d — 11 Commissionerate to inform you that the Personal Hearing in the
above case has been fixed at 1130 hrs. on 25.8.2010.

3. You are thereforé requested to appear before the Additional
Commissioner at III Floor, Shakkar Bhavan, Fateh Maidan Road, Basheer

Bagh, Hyderabad - 500 001 on the date and time mentioned above, with all

connected documents and records, to represent your case in person and/ or
through Counsel.

4, In case you fail to appear before the Additional Commissioner on
the said date, it would be construed that you do not want be heard in person,

the same would be taken into record and your case will be decided ex-parte
basing on the merits and the material evidence available on record.

Yours fedthfully

v

~ {V.V.S.PRAS )
Superintendent of Central Excise
Adjudication Section.
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5.4-187/3 & 4, \| Fioor, M.G. Road, SECUNDERABAD 55081688 e
@ : 66335551 (4 lines) Fax: 040-27544Q§§"§¥H§gg;had )

To, -

The Additional Commissioner,

The office of the Commissioner of Central Excise,
Customs and gervice Tax,

Hyderabad 11 Commissionerate,

3@ ploor, Shankar Bhavan,

L.B. Stadium, Basheerbagh,

Hyderabad - 500004. Darte: |

Qub.: Service tax — works contract services —non payment of service tax.
Ref: Show Cause Notice dated 12-4-2010 issued o Modi & Modi

Constructions vide C.R.No0.34/2010 ST/HQST No. 3/09 -AELY
received on 19.05.10 g

We are in receipt of your show cause notice calling upon us to
payment of an amount of Rs. 6,04,187/ - towar
from January, 2009 to December, 2009.

make
ds service tax tor the period

The show cause notice relates to amount coligcted by Mot & Modi

Constructions against agreements of construction during Ui period from
January, 200910 December, 2009.

Service tax is proposed 10 be levied on agreements of construction under
Section 65(105) (zzza) of the Finance Act, 1994. Section 65 (105) (zzzA)
defines a niaxable service" as meaning "any cervice provided or 10 be
provided to any person, by any other person in relation to tf

works contract, excluding works contract in respect of rouds, alwports,
railways, transport terminals, bridges, tunnels and dams". There is an
explanation 1o the above section which defines @ wworks contract” as
meaning a contract wherein such contract is for the puUrpoSses of carrying
out construction of a new residential complex or @ part tiereol. Section
65(91a) of the Finance Act, 1994 defines a rresidentil
comprising of:

e execution of a

complex™ as

"(i) a building or buildings baving more than tweive cegidentinl units (i1)

o common area; and
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5-4-187/3 & 4, il Floor, M.G. Road,

ONSTRUCTIONS

SECUNDERABAD - 500 003.

@ : 66335551 (4 lines) Fax . 040-27544058
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(iii) anyone OF more of facilities or services
space, community ball, common water supply

located within the premises and the

such as park,

complex is intended for personal use as residence by such person.”

Therefore,
constructed by

by the Central Board of Excise and

clarifying the above exclusion. As per the circular,

enters into a contract for construction of a residential complex with a
himself provides service of design,
such construction, the ultimate owner
would not be
the exclusion

promoter
planning and construction and after
receives the property for personal

subjected to service tax as this case

sccording to the above definition,

builder j developer, who

a complex which

use, then such activity
would not fall under’

provided in the definition of nresidential complex”.

The interpretation given
that it would be
constructing the

attracted only it

in the circular. The exception reads

complex which is constructed by a person
person for designing or planning of the layout,
complex is intended for personal use as residence by
above exception has been misconstrued by the

cause notice 1O read as "one person”

exception and the clarification given in
if the ultimate

would be attracted
construction with

builder/ promot_er/developer for desig
construction of such complex is intended for the personal use o { the uliimate

owWner.

to the above exclusion in the show cause hotice
j developer is
entire complex for one person for personal use as @
residence by such person is untenable in view of the clarification. provided

include a
directly engaging any other
and the construction of such
such person.” The
Department in ithe show
instead of "a person'. According to the
the circular, the said exception
owner enters into an agreement of
the builder/promoter/developer directly engaging the said
ning or planning of the layout

the builder j promoter

as follows: " ... but does not

lift, parking
or effluent treatment system,
jayout of such premises i3 approved by
an authority under any law for the time being in force, but does not include
a complex which is con_structed by a person directly

person for designing Or planning of the layout, and the construction of such

engaging any other

is
a person directly engaging any other person for Jdesigning ofr
planning of the layout, and the construction of such complex is intended for
personal use as residence by such person is excluded. A circular was issued
Customs (Circular No. 108_'12_'12009-ST)
if the ultimate owner

and if the
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‘ . ® - 56335551

NSTRUCTIONS

SECUNDERABAD - 500 003.

(4 lines) Fax: 040-27544058

P

Moreover, it i8 clear

from the contents of

para | that the object of Circular

No.108 is to provide a clarification with respect to applicability of service

tax in a case where
with the ultimate owner
at any stage of construction.

The agreements

under Section 65
an agreement of

personal use.

Therefore, Modi & Modi Constructions

tax on the agreements of construction that
customers during the period January, 2009 to Decem

the builder/developer/promoter enters into
for selling a dwelling unit in

of construction entered into by M
would fall within the exception to the definition o
(91a) where the ultimate owner of the property enters 1
construction with the builder (Mod
for designing and planning of the layout and construction

an agreement
a residential complex

odi & Modi Constructions
f a "residential complex”
nto
i & Modi Constructions)
of the same Tor his

is not liable for payment of service
it had entered into with its

ber, 2009. In view. of

the same, you are requested to kindly withdraw the show cause i otice dated

12-4-2010 proposing to

January, 2009 to December, 2009.

Thanking you,

Yours sincerely,
Modi & Modi Constructions,

—Authorised Signatory

levy tax of Rs.6,04,18

4/ - for the period from
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OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE AND SERVICE TAX

e 11 ey ¢ Sofear veuas
HYDERABAD II COMMISSIONERATE: BASHEERBAGH: HYDERABAD

Ph: 040- 23231486 Fax: 040- 23244310
a4/0.R.No. 34/ 2010-Adjn.- ST Date : 5.8.2010

)
A‘IIS. Modi & Modi Constructions,

5-4-187/3&4, 1I Floor,
M.G. Road, Secunderabad - 3.

(By Speed Post)
Gentlemen,
Sub: Service Tax - M/s Modi & Modi Constructions - Non

payment of Service Tax - Intimation of Personal Hearing -
Reg.

Ref: Show cause notice O.R.No. 34/ 2010-Adjn. ST Dt:
12.4.2010 & your reply dt: 14.5.2010.

kkdkk

Please refer to the show cause notice.

2. I am di;'ected by the Additional Commissioner of Service Tax,
Hyderabad — II Commissionerate to inform you that the Personal Hearing in the
above case has been fixed at 1130 hrs. on 25.8.2010.

3. You are therefore requested to appear before the Additional
Commissioner at III Floor, Shakkar Bhavan, Fateh Maidan Road, Basheer
Bagh, Hyderabad — 500 001 on the date and time mentioned above, with all

connected documents and records, to represent your case in person and/ or
through Counsel.

4. In case you fail to appear before the Additional Commissioner on
the said date, it would be construed that you do not want be heard in person,
the same would be taken into record and your case will be decided ex-parte
basing on the merits and the material evidence available on record.

Yours fully

(V.V.S.PRAS
Superintendent of Central Excise
Adjudication Section.
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5-4-187/3 & 4, 1 Floor, M.G. Road, SECUNDERABAD - 500 003.
. @) : 66335551 (4 lines) Fax: 040-27544058

-,

- To,

The Additional Commissioner,

Group 11, Hyderabad — 11 Commissionerate,

L.B. Stadium Road,

Basheerbagh, _
Hyderabad — 500004-. Date: 16.08.2010.

‘Dear Si,

Sub.: Intimation regarding payment of service tax from 01 .07.2010.
Ref.: STC No. AAKFM72141\EST001.

1.

With reference to above, We would like to inform that we are Builders/Developers
of Residential Villas (independent houses in a gated community). We wish to

~ recall our letter no. Nil dated 12.03.009 wherein, we had informed that we would

not be liable for service tax and accordingly we had stopped remitting the
payment of service tax also: :
The reason for termination of payment of service was as under :

Single Agreement: since the transaction involved is sale of immovable property '
(stamp duty has been suffered) service tax would not be payable in view of the
Gauhati High Court in case of Magus Construction (P) Ltd., (2008 (11) S.T.R.
225 (Ga.)) and circular no. 108/02/2009-ST dated 29.0.2009. : :
Sale deed & construction agreement: For the consideration relating to Sale Deed -
(transfer of vacant land), the stand same as mentioned for single agreement would

be applied. In case of construction, since the construction is for the customer for
his personal use, the same has been excluded in the definition of the Residential
Complex, which was aleo clarified vide Circular no. 108/02/2009-8T dated
29.01.2009. ‘ _
Chennai Tribupal in case of Macro Marvel has held that independent houses in a
gated community would not be liable for service tax. :
Customer was not reimbursing the service tax, since the same was not liable based
on the above view.

. Now we understand that, recently there are amendments vide the Finance Act,

7010 r/w recent circulars and potifications issued in this regard. The essence of
the amendment is that if we receive any amount/advance prior to taking
completion certificate, then we would be liable for service tax under
“Construction  of Residential Complex Service”, whereas if the entire

consideration is received post obtaining completion certificate, then the same
would be totally excluded from the service tax.
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MODI & MOD! CONSTRUCTIONS

5.4-187/3 & 4, 1l Floor, M.G. Road, SECUNDERABAD - 500 003.
. @ : 66335551 (4 lines) Fax: 040-27544058

_ We under stand that such explanation inserted is not constitutionally valid for the

reason that this intends to tax iransfer of immovable property by apply the -

Doctrine of Pith and substance. Transfer of immovable property has been
governed by List I of the seventy Schedule to Indian Constitution, which is

exclusively state subject and union cannot levy tax on the same. Interim stay by -

the Bombay High Court has also been granted in this regard,

. Further we understand, since the taxable object in the instant case is «Residential

Complex”, which excludes personal use of the customer. Therefore insertion of
this explanation in the taxable service definition does not dilute our view taken in
our eatlier letter. Further to illustrate this with an-example in construction of a
single independent house and advance is take prior 1o completion certificate
would not be liable for service tax even w.e.f, 01.07.2010. similarly the personal

use complex would also be not liable for service tax.

. However if we intend not litigating on the above ground, we understand that such

amendment is prospective and applicable only from 01.07.2010 for the reasons
mentioned below.

. Since there is 10 specific retrospective provision in Finance Act 2010 as provided

for the explanation inserted for «Commercial Coaching & training Center
Service”. '

_ The explanation was inserted to enhance the s f the existing service and

hence the same can be only prospectively and neest retrospectively. This view isv
also supported by 2 recent decision of Supreme Court in case of union of India v.

Martin Lottery Agencies Lid. (2009) 20 STT 203(SC).

into effect only after 01.07.2010 and further the receipts received prior to such
date was not liable for service tax as the same was specifically exempted.

_ Hence the transactions and receipts prior to 01.07.2010 are not liable to service

tax at all, In the instant case the taxable event is «Construction of Complex” and
for such construction of complete if the consideration has been received in
advance/installments before the completion certificate then the same us deemed to

be taxable service. Therefore the construction (taxable event) performed prior 10
01.07.2010 would not be taxable. :

_ Based on the above explanation, we have approached our customer, whether they

are willing to reimburse service tax. Most f the customers expressed their

willingness to pay service tax if at all they are liable from 01.07.2010at 2.575%
for the amounts payable by them after this date.

. Circular F.No.334/03/2010—TRU dated 01.07.2010 clarifies that this service came |




ODI & MODI CONSTRUCTIONS

5-4-187/3 & 4, 1l Floor, M.G. Road, SECUNDERABAD - 500 003.
@ : 66335551 (4 lines) Fax:040-27544058 ' '
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10.

11.

12.

Hence we would be paying only in respect of amounts received after 01 07.2010.
we would be paying service tax at the rate of 2.575% (1.e., ont 15% of value @

10.3%). We understand this exemption would not be eligible subject to following
condition

Not availing the CENVAT credit

Not availing exemption under notification 12/2003 _ST as amended.

Not only completion and finishing services in relation 10 residential complex. _
Value of goods and materials supplied or provided or used for providing the
taxable service by the service provider should be included in the value.

Cost of land has not been separately recovered from the buyer by the builder or
his representative.

In our case we bave satisfied all the condition above and hence We would be
paying service on the amount received after 01 .07.2010.

We had earlier classified ourself under works contract service as per the advice of
the Additional Commissioner under works contract service upto Dec 2008 later
the payment was stopped in view f exclusion for personal use. Now our customer
are willing to pay service tax at 2.57 504 levied under ‘Residential Complex
Service’ hence we intend to pay the same accordingly as long as the same is
reimbursed by the customet. '

We hope all our understanding is corrected and we would be glad to provide you
with any further information that may be required in this regard. We request you

to kindly confirm the same-s0 that we can start collecting and making the payment
of service tax. : '

Kindly acknowledge the receipt of the same.

Thank You,
Yours Faithfully,

For

Managing Pariner

CcC

e

odi & Modi Constructions,

N .

Modi

to AC/DC, Asst. Commissioner (A.E)
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. MODI & MODI CONST&UCTIONS@Q’ |

5-4-187/3 & 4, Il Floor, M.G. Road, SECUNDERABAD - 500 003, |
@ - 66336551 (4 lines) Fax : 040-27544058

To, .

The Asst. Cominissioner,

Service Tax: Anti Evasion,

O/o. Commissioner of Central Excise and Service Tax,
Hyderabad 1I Commissionerate,

Hyderabad. Date: 18.11.2009

Dear Sir / Madam,

Sub.: Request for time for providing required information -
Ref: 1. Your notice bearing no. WCS/123 dated 2.1.09
2. Qur letter dated 13.03.2009 :
3. Notice for furnishing of records by the department, letter no. HQST No. 15/2009 ST
AE dated 27.1.09.
5. OQur letter dated 8.07.2009.

5. Notice for fumishing of records by the department, fetter no. HQST No. 59/2009 AEIV
dated 6.11.09.

We have received your notice on 7.11.09. You have requested for details like service tax paid
challans, ST3 return copies, bank statements, balance sheet, etc., for the period 2005 to 2009.
Please note that you have requested for the same details for the period 2005 to 31.12.2008 vide
reference 5 above. These details were furnished to the depariment over several visits. The
same has also been stated in our letter dated 12.3.09 (reference 4).

Vide our letters addressed to the service tax department (Reference 2 & 4) we have clearly and
in detail given reasons for non-applicability of service tax to our business in licu of circular no.

108/2/2009 — ST dated 21.1.09. We have also requested for withdrawal of service tax
registration.

Till date the department has not replied to our detailed representation or issued any show cause

notice. Instead you have requested for details, most of which have been given to you on an
earlier date. _

As the information requested by you in reference 1 above is voluminous, we reguest you to
grant us 15 days time to provide the information.

We further request you to please veply to our detailed representations regarding non-
applicability of service tax to our operations. Infact, on an earlier date in our meeting with

Mrs. Manjula, Deputy Commissioner of Service Tax, she had assured us that builders will not

be pressurized to pay service tax until clarification on circular no. 108/2/2009 is received from

CBEC. She had promised to write to CBEC seeking clarification in the matter. We have not
heard from her or the department since then.

v
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. MODI & MODI CONSTRUCTIONS

5-4-187/3 & 4, 1l Fié::)or, M.G. Road, SECUNDERABAD - 500 003.
'© : 66335551 (4 lines) Fax : 040-27544058

We have been regularly paying service tax to the department until the said circular was issued.
Because of the circular and its ambiguous wording, our customers have refused to pay service

t i

ax. In light of the above, we request you to not to take any coercive action for payment o

service without issuing a show cause notice as provided in law and giving us an'opportunity for
a hearing in the said matter. '

Thank You. . . }
. BETLS
’ :}i\i“%‘h %
. . e
Yours sincerely, B TR

For Modi & Modi Constructions, . <

o ‘
oha\Modi/ _ | "




Phone : 23231481
23230196

OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS AND SERVICE TAX
HYDERABAD Il COMMISSIONERATE
3 FLOOR{Annexe) :: SHAKKAR BHAWAN
L..B.STADIUM ROAD:: BASHEERBAGH::HYDERRAD - 500 004

HQST No: 5§/09 AE IV Date: 6 .11.2009

To

M/s Modi & Modi Constructions,
5-4-187/3&4, 2nd floor,

Scham Mansion,

M.G.Road,

Secunderabad 500 003

Sir,

Sub:- Service tax — Request for furnishing certain information reg.
ek sk

Please refer to this office letter HQST No. 15/2009 ST AE; dated 27.01.2009, on
the above subject.

5 Information as called for in the above cited letter is still pending receipt from your

office. You are therefore once again requested to furnish the following information
immediately.

1) Balance sheets for the years 2004-05 to 2008-09 and trial balance for the period
From 4/09 to 5/09.

Bank statements for the preceeding five years from 2004-05 to 2008-09.

3) Project wise details of income of sale deeds and agreements received,

4) Copies of the sale deeds and a recments entered with the purchasers for the
above period@md| wwrpech=L %

Q_‘Q—GE;) +
5) ST3 returns and paid challan copies for the above period.

The above information is called for by virtue of the powers conferred under

section 14 of the Centra! Excise Act, 1944 as made applicable fo the Service Tax matters
in terms of Section 83 of the finance Act, 1594,

Please treat this as most urgent.

Aussistant Commissioner(S.T.AE)
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5-4-187/3 & 4, || Floor, M.G. Road, SECUNDERABAD - 500 003.
. ©: 66335551 (4 fines) Fax: 040-27544058

Date: 08.07;20b9'.
To,

The Superlntendent of Servige Tax
Hyderabad -l Commiissionerate

L. B. Stadium Road, Basheerbagh

Hyderabad - 500 004

Dear Sir,

Sub: Non-filing of $T-3 returns for the half year ended 31.03.3009
Ref: Our STC No. AAKFM7.214NST00'1.

1. We acknowledge the receipt of the ‘above referred letter on 06.06.2009. We had

earlier comresponded with Asst Com of Service Tax (AE) as to non—apphcablhty of
service tax liability for our operation.’

With this regard, we agam wush to clanfy the above with the brief background of our

company for your better apprecxatlon We are engaged in development of residential
- projects. The present prolect is with respect to development and selling of the

resndentlal flats. The transaction with the customer shall be as under

a. The customer interested in buying the property approaches us.

b. We sell the undivided portion of land along with the semi-constructed flat on

which applicable stamp duty shall be paid by the purchaser.

We also enter into the construction/completion agreement \mth each of such
customer for the construction/finishing of the flat.

The total consideration shall be received in installments, which is generally

spread across the period i.e. right from the customer approach and completion of
construction. '

"We ‘have paid service tax éh the said projects under “cdnstructidn_ of complex
service”/ “Works Contract: Service” upto December 2008. However we have not
made any remittance of tax for the month of January 200970nwards in view of view agl“ -

the circular 108/2/2009-ST dated 29.01.2009 and the declded case. glven in the >

subsequent points. v o iva® s

9%\6"‘
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"MODI & MODI CONSTRUCTIONS
5-4-187/3 & 4, Il Fioor, M.G. Road, SECUNDERABAD - 500 003.
) @ : 66335551 (4 lines) Fax - 040-27544068 -

4. The consideration received for.the first part of the transaction is not taxable for the

reason

‘The transact‘ion is iﬁ the nature of sale of immovable property therefore the same
s not liable for service tax, '

a.

b. The construction undertaken .is for o

neself and there is no distinct service
receiver and provider. '

14d.[2008 (11) ST.R. 225 (Gau)] and: clreular no. 108/02/2009-ST dated
. 28.01.2000. |

6. The second part of the consideration is not taxable in view of the recent clarification

"given vide circular no.1 08/02/2009-ST dated 29.01.2009 clarifies that if the ultimate

owner enters into a contract for construction of a residential complex with a promoter

/ builder / developer, who himseif provides service of design, planning and

construction; and after such construction the ultimate owner receives such property
for his personal use, then such activity would not be subjected to service tax.

.+ 7. Instantly in- our case, we éxécute construction for the owner of the semi-constructed

flat, where the (_:onstruétion, service of designing and planning is done by our self. On
completion of the said construction such owner receives for his/her personal use.
. Therefore the said circular exactly applies in our case and therefore

for payment of service tax.

we are not liable

8. Since the personal use exclusion is given in the definition on residential complex
definition, t

here shall be no levy either under Construction of Complex service or
under works contract service.

9. Therefore the service provided by us is not covered in the definition of the residentiél

complex given under section 65(91a) of the Finance Act and accordingly no service
tax is payable either under construction of complex service or under works contract
service. Therefore the entire‘a'mount remitted by us has to consider as a deposit and
not tax and accordingly we are eligible for refund of the same.

The above view is as per the Gauhati High Court in case of Magus Construction (P) |
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10. Further we-also wish to ¢larify that this circular does not states that exclusion is only
when the entive comp!ei is being put to use by a single person. Any such notion may.
not be in line with clarification provided in the circular. This clarification is provided
with .an intention of construction of residential units only, therefore the same is
applicable although the same is put to use by multiple service receiver.

11. In view of the above we have stopped paying service tax with effect frorﬁ January |
2009. Since -the service provided by us in not liabie for service tax no returns is

required to be. filed as clarified in the Board Circular no. 97/08/2007 dated
23.08.2007 in Para 6.1. '

12. However since some amount has been paid in this regard till December 2008, we '

are submitting the retums herewith duly filled along with the late filing fee of Rs.’
2000/- as prescribed.

We hope our understanding is clear ancl correct. We would like to request your good self
to drop initiating any further proceedings in this regard.

We shall be glad to provide any further information or explanation in this regard. Kindly
acknowledge the receipt of the following

Thanking You
Yours truly,

- For Modi & Modi Cohstr.uction‘s,

Managim(

Encl .
' 1. Copy of Circular No.108/02/2009-ST dated 29.01.2009
2. 8T-3returns

3. Copy of counterfoil of the p.ayment challan.
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To,

The Asst Commissioner,

Service Tax: Anti Evasion,

Office of The Commissioner of Customs,
Central Excise & Service Tax,
Hyderabd Il Comimissionerate,

Hyderbad , A.P. Date: 12.03.2009

Ref.: 1. Your summon dated 27. 1.09 bearmg no. HQST No. 15/2009ST AE.
2. Circular No. 108/02/2009 issued by the Central Board of Excise and Customs
dated 29.01.2009.
3. Clarification issued by The Joint Commissioner, Service Tax on 23.02.200%

Dear Sir,

Mr. Shankar Reddy — Admin Manager has produced the relevant documents
requested by you in reference 1 from time to time, as per your request, over the last
several weeks. Mr. Shankar Reddy has also explained in detail the method adopted
for computing service tax. In any case, please find enclosed the copy of challans
showing proof of payment of service tax along with copies of ST3 returns filed for

the period 1.06.2006 to 31.12.08. Please write to us if any further clarification are
required

You are aware that there is a great dea! of uncertainty regarding the applicability and ‘
method of computation for payment of service tax by builders. We have paid service
tax on advances received from purchasers as per our understanding of applicability of
service tax. after regular consuitation with our counsel and also in consultation with
the Excise Department. The Excise Department had issued clarification regarding
applicability of service tax (Reference 3 above) and we have been following the
same. Upto date service tax payments have been made upto 31,12.08.

Vide circular given in reference 2, The Central Board of Excise and Customs has
clarified that the builders, promoters and developers are not liable for payment of
service tax under the circumstances mentioned in the said circular. We are
developing flats/independent houses by providing our own design, planning and
construction and the prospective purchaser is purchasing units in our projects by way

.of an agreement of sale. Therefore, as per circular given in reference 2, we are not
liable for payment of service tax.

Under the circumstances we request you to please drop any proceedi

1g5‘-ﬂmnﬁ0n6d LMIRT G Ao e b ST,
in your summons (Reference 1). Further

, we wish to withdraw| eur servtce tax
registration. We request you to please do the needful. We are willis

gtopr owde dhy aauts
further details or documents that you may require. DO o s
| Cmapry
Thank You.

Yours sincerely, q_ / ‘B\\(i\ ;
For MOD{ & MODI GONSTRUCTIONS, . ®) -

Soham Modi=™ U Hyd -, Commissinnorate

HYDEREDBAD,

esomrrr s r - reva sasve




OFFICE OF THE COMMISSIONER OF CUSTOMS CENTRAL EXCISE &
SERVICE TAX ::HYDERABAD I COMMISSIONERATE:: SHAKAR BHAVAN
L.B.STADIUM ROAD:: BASHEERBACTH::» HYDERABAD-500 004,

SUMMONS
{Under Section 14 of the Central Excise Act.1944 made applicable to Service Tax
under Section 83 of Finance Act, 1994)

HQST NO.15/2009 ST AE Date: 27.01.2009.

To

M/s. Modi & Modi Constructions,
5-4-183/3 & 4,

Sovham Mansion,

MG Road,

Secunderabad.

* k ok hx

Whereas an invest.igatién against you about non-payment/evasion of
Service Tax/contravention of the provisions of Finance Act, 1994 and Rules made

there under is being inquired by me /under my orders,

And whereas 1 have reasons to believe that you are in possession of facts
or/and documents and things which are relevant to the above inguiry

You are hereby summoned under Section 14 of the Central Excise Act

1944 made applicable to Service Tax matters under Section 83 of the Finance Act
1994 to appear before me in person on the 9t day of February, 2009 at 11.45
Hrs in my office situated at 1li Floor, Shakkar Bhavan in the office of the

Cormissioner of Customs and Central Excise, L.B. Stadium Road, Basheerbagh

H ?
Hyderabad -500 004 to give evidence truthfully on such matters concerning the

enguiry as you may be asked and to produce the documents and things mentioned in
the schedule below:

if you fail to comply with this summone and intentionally avoid to attend
or 1o give evidence and to produce the documents and things, without a lawful excuse,
you will be liable to be punished under the provisions of section 174 & 175 of the
Indian Penal Code. Penal provisions are applicable under Section 77 of the
Finance Act, 1994 for delay in submission of documents/information w1thin
stipulated date/time specified above.

SCHEDULE

-—

for the period from 16.06.2005 to 31.12.2008.

Details of Bank statements for the relevant penpd.

Balance Sheets for the years 2005-08, 2006-07 & 2007-08.

Detalls of service Tax payments, if any, made for the relevant period.

Copies of GAR Challans and ST-3 returns filed, if any, for the relevant period

AW

Given under my hand and seal of office today the, 27" day of J uary, 2009
TN

(\ Cunl‘rﬂ g_%‘%
b e ,— e~ C‘/ N
){i: e & w. %:‘\ !
GRS { ‘1‘4?1?@ E § {(R.L.RAMESH RAM)
|| !&%i } § ) , Assistant Sommissioner
te T4 ’}. ;;.- .

2
1

Service Tax ::Anti Evasion

___‘_________.. ..._--(..‘ 2

NO 'TE; U‘lidet élagugb 3, df Sec 14 of Central Excise Act, 1944, the above inquiry is deeined to be *Judicial
pro(‘.eedmgﬁ il

e meaning of Secl93 and Sec 228 of Indian Penal Code, 1860 according to which

piving inteTnivial false statement in any stage of proceedings punishable under Secl93 and intentionai
insnlt or inderrition ta nhlic ceruant cittina in A sdaces A F cemanadio - RERRN v AAn A

Details of works carried out / amounts received towards rendering taxable services




OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE AND
SERVICE TAX : HYDERABAD 1T COMMISSIONERATE
3" FLOOR : SHAKAR BHAVAN : BASHEERBAGH : HYDERABAD — 500 004

PHONE NO 23231172
CNo: WCS/ 123 BY SPEED POST Dated:02-01-2009
To
M/s

MODI AND MODI CONSTRUCTIONS,
5-4-187/3 & 4,SOHAM MANSION,
M.G.ROAD,SECUNDRABAD HO,
Hyderabad 500003

Gentlemern,

Sub:-Service Tax-Payment of Service Tax and filling of Service Tax

Returns under Section 70 of the Finance Act,1994 - Reg.
et s ke s e

Ref: Your registration No: AAKFM7214METO01

With reference to the above, you are requested to furnish the returns in
form ST-3 to be filed on half yearly basis. The half yearly return for April to

September has to be filed on or before 25™ Qctober and second half year return for
October to March has to be filed on or before 25" April.

Therefore you are requested to file the return upto the period ending
30-9-2008 along with original copies of TR6 Chalians. Hence, please take note that the
said returns along with late fee of Rs.2000/-for each non filed return and the same

may be filad within seven davs from the receipt of this letter failing which action will be
initiated as per law.

" Delay in depositing tax attracts interest @ 13% per anpum. In
addition, it, also attracts a penalty per day of delay or 2% per month of the Tax

liability, which ever is higher. This penalty could be upto the amount of Service Tax
payable,

This letter is issued without prejudice to any other action that may be
initiated against you under the Finance Act, 1994 and the rules made her under or any
other law for the time being force in India. '

Yoth truly.
Superintend Mﬁﬂtwl Excise

Servite  Tax, Group-X

1]
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IN THE HON'BLE HIGH COURT OF JUDICATURE OF
ANDHRA PRADESH AT HYDERABAD
WRIT PETITION NO : 26007 OF 2009
BETWEEN:

M/s. Modi & Modi Constructions,
Registered Office, 5-4-187/3, & 4,
II Fioor, MG Road,
SECUNDERABAD.
Rep. by Managing Partner, Mr. Scham Modi,
S/o. Satish Modi, Aged 39 years,
R/o. Plot No. 280, Jubilee Hilis,
Hyderabad
. . . Petitioner

And

1. The Union of India,
Rep by its Secretary, Ministry of Finance,
Department of Revenue,
Government of India,
New Delhi.

2. The Commissioner of Customs, C.Ex &
Service Tax, Hyderabad-II Commissionerate,
3" Floor, Shakkar Bhavan, L.B. Stadium Road,
Basheerbagh, Hyderabad-500 004.

3. The Superintendent of Service Tax,
Service Tax, Hyd-II Commissionerate,
L.B. Stadium Road,
Basheerbagh, Hyderabad-500 004.

. Respondents -

COUNTER AFFIDAVIT FILED ON BEHALF OF RESPONDENTS
I, Ajit Indurkar, S/o Late. Sri 1. Gopal Rao, aged about 58 years,

resident of Hyderabad, do hereby solemnly and sincerely affirm
and state as follows:

2, 1 am the Assistant Commissioner in the Office of the
Commissioner of Customs, Central Excise and Service Tax,
Hyderabad-II Commissionerate, Hyderabad and as such I am

}(Tgpsl%?aﬁ@ﬂ L) ' A O

=116 (10
ATTESTOR DEPONE

S . AJIT INDURKAR
cupermtendent ALegal Asst, Commissioner (ST-IIi)
ustoms & Centrad Excise Customs & Central Excise
Hyd - II Commissionerat®

L R
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well acquainted with the facts of the case as borne out of
records. 1 am authorised to file this affidavit on behalf of the
respondents.

1 have read the affidavit filed in support of the writ petition

and I submit that it contains many incorrect allegations and such
of the ailegations, which are not specifically admitted hereunder,
are here by denied.

In reply to Para’s 1to 6 of the affidavit, it is submitted that it
contains basic facts and rule position, hence no comments.

In reply to Para 7 of the affidavit, it is submitted fhat as per Sec
65(105 (zzzh) of the Service Tax Act “taxable service” means
any service provided or to be provided -to any person, by any
other person, in relation to construction of complex.

" As per Sec 65 (30a) of the Service Tax Act “construction of
complex” means - construction of a new residential complex or a
(a) part thereof; or completion and finishing services, in relation
(b) to residential complex such as glazing, plastering, painting,
floor and wall tiling, wall covering and wail papering, wood and
metal joinery and carpentry, fencing and railing, construction of
swimming pools, acoustic applications or fittings and other similar
services; or repair, alteration, renovation or restoration (c) of, or
similar services in relation to, residential complex;

As per Sec 65(91a) of the Service Tax Act “residential
complex” means any complex comprising of— (i) a bhuilding or
buildings, having more than twelve residential units;

(i) a common area; and
(if) any one or more of facilities or services such as park, lift,
parking space, community hall, common water supply or effluent
treatment system, located within a premises and the layout of
such premises is approved by an authority under any law for the
time being in force, but does not include a complex which is
constructed by a person directly engaging any other person for
designing or planning of the layout, and the construction of such
complex is intended for personal use as residence by such person.

ez’ e

] 'r}
DEPONENT AR

Superintendent (egal) Asst. Commissionet (ST-1T1)
Customs & Centra) Excise Customs & Central Excis¢
Hyderabad-11 Commissiensrate Hyd - JI Commissionerate
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~ Explanation. - For the removal of doubts, it/s hereby declared
that for the purposes of this clause, -

(a) “personal use” includes permitting the complex for use as
residence by another person on rent or without consideration;
(b) ‘“residential unit” means a single house or a single
apartment intended for use as a place of residence;
As per para 3 of the Circular No. 108/02/2009-ST, dated 29th
January 2009, the matter has been examined by the Board.
Generally, the initial agreement between the promoters I builders
/ developers and the ultimate owner is in the nature of
‘agreement to sell’. Such a case, as per the provisions of the
Transfer of Property Act, does not by itself create any interest In
or charge on such property. The property remains under the
ownership of the seller (in the Instant caseg, the
promoters/builders/developers). It is only after the completion of
the construction and full payment of the agreed sum that a sale
deed is executed and only then the ownership of the property
gets transferred to the ultimate owner. Therefore, any service
provided by such seller in connection with the construction of
residential complex till the execution of such sale deed would be
in the nature of ‘seif-service’” and consequently would not attract
service tax. Further, if the ultimate owner enters into a contract
for construction of a residential complex with a promoter / builder
/ developer, who himself provides service of design, planning and
construction; and after such construction the ultimate owner
receives such property for his personal use, theﬁ such activity
would not be subjected to service tax, because this case would
fall under the exclusion provided in the definition of residential
complex’. However, in both these situations, if services of any
person fike contractor, designer or a similar service provider are
received, then such a person would be liable to pay service tax.
As per the exclusion provided in Sec 65(91a) of the
_Ser\'!ice Tax Act, the residential complex does not include a

complex which is constructed by a person directly engaging any

4‘:0_‘07 2170 )
ATTESTOR : ' DEPONE%T

AJIT INDURKAR
supeﬁntendent &egag Asst. Commissioner (ST -1}

Customs & Centrob Excise
s te
I-Iydo_rabad-l\' Commzsston-era
uvOFRABAD - 9500 004.

Cusioms & Centiral Excise
Hyd - II Commissionerate
BYDERABAD:




other person for designing or planning .of the layout, and the
construction of such complex is intended for personal use as
residence by such person. Here, personal use” includes permitting
the complex for use as residence by another person on rent or
without consideration.

It is further clarified in para 3 of the Circufar No.
108/02/2009-ST dated 29th January 2009 if the ultimate owner
enters into a contract for construction of a residential compiex
with a promoter / builder / developer, who himself provides
service of design, planning and construction; and after such
construction the ultimate owner receives such property for his
personal use, then such activity is not liable to service tax.

Therefore, as per the exciusion clause and fhe clarification
mentioned above, if a builder/promoter/developer constructing
entire complex for one person for personal use as residence by
such person would not be subjected to service tax.

For example, construction of residential quarters by the Income
tax department for their empioyees by employing a contractor for
design, planning and construction is not leviable to service tax
because it is for the personal use of the Income tax department.

Normally, a builder/promoter/deveioper constructs residential
complex consisting number of residential units and sells those
units to different customers. So, in such cases the construction of
complex is not meant for one individual entity. Therefore, as the
whole complex is not constructed for single person the exclusion
provided in Sec 65(91a) of the Service Tax Act doesn’t apply.

Further, the builder/promoter/develioper normally enters into
construction / compietion agreements after execution of sale
deed. Till the execution of sale deed the property remains in the
name of the builder/promoter/developer and services rendered
thereto are seif services. Moreover, stamp duty will be paid on
the value consideration shown in the sale deed. Therefore there is
no levy of Service Tax on the services rendered till sale deed i.e.,

on the value consideration shown in the sale deed. But, no stamp

q 'vz“?“‘stui [0 @Qﬁ"va
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duty will be paid on the agreements / contracts against which
they render services to the customer after execution of sale
deeds. There exists the service provider and service recipient
relationship between the builder/promoter/developer and the
customer. Therefore, such services invariably attract service tax.
In the petition, the petitioner has intentionally replaced residential
complex with residential house in the following line.

“In respect of such complexes, if construction is undertaken by
engaging another person for designing or planning of the layout,
then construction of the residential_house intended for personal
use is exempt from the purview of definition of residential
complex, and consequently the charging section in Section
65(105)(zzzh)of the Act is inapplicable”.

According to the department, if the whole residential complex

(i.e., more than 12 units) is intended for the personal use of a
person then it falls under the exclusion clause of the definition.
However, the petitioner has iwisted the fact and gave the
meaning as residential house is exempted which is a categorical
mis-statement and misguidance of Hon'ble High Court.
6. In reply to Para’s 8 to 13 of the affidavit, it is submitted
that it contains basic facts and rule position, hence no c&;mments.
7. In reply to Para 14 of the affidavit, it is submitted that the
petitioner has misinterpreted the provisions of Law and the
clarifications of the Board, the petitioner has tried to drive to the
conclusion that all the bullders/Promoters/ developers are not
liable for Service Tax irrespective of the services they render.

But, it is the fact that the service they render is the criteria
to decide whether théy are exempted or not. By mentioning the
“yltimate owner” in the circular, it has been cidrified that the
services till execution of sale deed for the sale of land or land
along with flat/residential unit i.e., tll the ultimate owner
becomes the owner, though there are agreements for
construction with the ultimate owner prior to the sale of such

constructed flat/residential unit, would not be subjected to service

{75 N | @M}/‘ e
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Supennte;tgﬁtg'gf;“ Asst. Commissioner (ST-11)
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tax. Further, from the definition of' Residential Complex, the
construction of a complex by a person for his personal use as
residence, by engaging any other person for designing or
planning of the layout was excluded. Therefore, the services for
construction rendered after the sale of land/flat/residential unit to
the owner of the land are taxable services. There exists service
provider and recipient relationship between the builder/
promoter/ developer/ contractor and the owner of the Jand / semi
finished flat/ residential unit who purchased the same under sale
deed and thereafter receives services by entering into a contract /
agreement with the builder/promoter/developer/contractor for
construction of a residential complex or part thereof, or
completion and finishing services, repair, alteration, renovation or
restoration of, or similar services, in relation to construction a
residential complex or part thereof, as the case may: be.

The department has only requested ‘to submit the
record and documents of the petitioner to issue show cause notice
to follow the principles of natural justice. As seen from the
communication between the department and the petitioner, which
is filed as Annexure P-3 of the writ petition, the hetitioner has not
produced the record in spite of several requests made by the
department time and again. It shows non-cooperation and
disinterest of the petitioner for giving information for issuance of
show cause notice.

8. In reply to Para 15 of the affidavit, it is submitted that as
per Service Tax provisions and the Circular No. 108/02/2009 —
ST dated 29th January 2009, the services of construction of
Residential Complex (as per definition) and part thereof, rendered
after the sale of land/flat/residential unit to the ‘owner of the
land/flat/residential are taxable services. The customers of the
petitioner may not understand the provisions. of taxation as they
are laymen. But, it is bounden duty of the petitioner to expiain,
and convince them about the taxability and collect the tax. In the

indirect taxation, the petitioner cannot take escape from the
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payment of tax on this ground, as per the provisions the amounts
received by them would be construed as inclusive of the tax.

9. In reply to Para 16 of the affidavit, it is submitted that it is
a fact that the circulars are binding on the department. The stand
taken by the department is in tune with the circular referred
above which infers that the services for construction rendered
after the sale of land/flat/residential unit to the owner of the
land/flat/residential unit are taxable services. Further, the whole
complex which is constructed by a person directly engaging any
other person for designing or planning of the layout, and the
construction of such complex is intended for personal use as
residence by such person, is exempted. _

10. In reply to Para 17 of the affidavit, it is submitted that the
action taken by the Department is as per the statutory provisions
of the Act, Rules and the circulars. Therefore, questioning the
jurisdiction of the department by the petitioner is totally baseless.
11. In reply to Para 18 of the affidavit, it is submitted that it is
to submit that when the service provider differs with the
department and not paid the tax, the department with the details
obtained from the assessee gives a Show Cause Notice following
the principles of natural justice to give him an opportunity to
make his submissions before the adjudicating authority.
Thereafter, the petitioner has got opportunity to be heard before
various appel_late forums defending his contention or arguments.
In this case, the'petitioner without exhausting the procedures
under the ambit of law directly approached the High Court to '
hinder the department. Hence, this petition is premature and the
same may be disallowed on this ground itself. Moreover, issuance
of the Show Cause notices are meant tolprotect revénue and they

are time bound. Any interference in the matter may"cause
revenue l0ss.
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In view of above facts and circumstances the Hon’able

court may be pleased to-dismiss the writ petition as devoid of
merits,

Solemnly affirmed at Hyderabad on the thirty first day
of March, 2010 and signed his name in my presence.

@Mv,,g.wiﬁ
- (AJIT INDURKAR)
(‘ 7110

AJIT INDURKAR
Su;acriﬁ?;\l;ﬁéﬁ%cgan ' ARE Nibocr (ST-111)
Customs & Centra} Excise Cusioms & Central Excise
Byderabad-11 Commissionerate VERIFICATION Byd - II Commissionerste
HYDERABAD - 500 004, BYDERABAD,

I, Ajit Indurkar, the deponent do hereby declare that what is
stated above is true to the best of my information and knowledge.

Verified today the 31st day of March, 2010.

@@Nﬁmow

(AJIT INDURKAR)

DEPONENT
-2 ,qJﬂgl,&)oﬁ! o AJIT INDURKAR
) at e 1;’ Asst, Commissioner (ST-1Ii)
Supennt?‘g.mm; Egilso Customs & Central Excise
" 2:?:::::3_11 Commissionerate Hyd - I Commissioncrate
Y AABAD - 500 004, HYDERABAD,
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IN THE HIGH COURT OF JUDICATURE OF ANDHRA PRADESH
AT HYDERABAD
(SPECIAL ORIGINAL JURISDICTION)

W.P.NO. 285607 OF 2009

BETWEEN:

Mis. Modi & Modi Constructions,
Having its registered office

.5-4-187/3 & 4, 11 Floor, MG Road,

Secunderabad

Rep.by its Managing Partner,
Mr. Soham Modi,

S/o. Satish Modi, Aged 39 years,
RJo. Plot No. 280, Road No. 25,
Jubilee Hills, Hyderabad. ...PETITIONER

AND

1. Union of India,
Represented by its
Secretaty,

Ministry of Finance,
Government of India,
. New Delhi

2. Commissioner of Central Excise,
Customs and Service Tax,
Hyderabad II Commissionerate,
3" Floor, Shakkar Bhawan,

L.B Stadium Road,
Basheerhagh,
Hyderabad

3. Superintendent of Service Tax,
Hyderabad-1I Commissionerate,
LB Stadium Road,
Basheerbagh, Hyderabad

...RESPONDENTS
AFFIDAVIT

1, Soham Modi, S/o. Shri Satish Modi, aged about 39 years, Resident of Hyderabad, do hereby

solemnly affirm and sincerely state as follows:-
1. 1 am the Managing Partner of the Petitioner Company herein and as such I am well
acquainted with the facts of the case and swear to the contents of this affidavit.

2. The Petitioner is engaged in the business of promoting, developing and constructing

residential complexes. The Petitioner identifies plots of land suitable for development




into residential complexes and makes an outright purchase or enters into a development
agreement with the owners of the land. The Petitioner employs contractors / sub
" contractors as also its own labour after having conceived construction of the residential
complex. The architects are employed by the Petitioner, designs are prepared, approval
" and permission of GHMC, HUDA or other local authorities for the purposes of

construction is taken by the Petitioner. The residential flats so constructed are marketed
by the Petitioner.

The Petitioner eventually transfers the residential units or apartments to the intending
buyers. Depending upon the stage at which the prospective buyer contracts with the
Petitioner, the consummation of transaction could take one of the several forms. In the
case of construction of residential bungalows, the Petitioner sells the land or causes the
sale of the land in favour of the prospective buyer. In case of residential complexes, the
Petitioner executes a sale deed with respect to undivided interest in the land with a
partially constructed structure. In either event, the Petitioner enters into an agreement for
construction of the residential complex and completing the construction of residential
apartment in favour of the prospective buyer. A few typical documents executed by the

Petitioner with its clients are marked collectively as Annexure P-1 hereto,

The Union of India levies service tax on several services under the provisions of Finance
Act, 1994 as amended from time fo time. In so far as the construction activity is
concerned, Section 65 (105) (zzzh) authorizes the levy of service tax in relation to
services rendered “to any person by any other person in relation to construction of a

complex”. The expression “construction of complex™ is defined in Section 65 (30a) of
the Act in the following terms.

“(a) construction of a new residential complex or a part thereof;

(b) completion and finishing services in relation to residential complex such as glazing,
plastering, painting, floor and wall tiling, wall covering and wall papering, wood and
metal joinery and carpeniry, fencing and railing, construciion of swimming pools,
acoustic applications or fittings and other similar services; or

(c) repair, alteration, renovation or restoration of, or similar services in relation to,
residential complex;”

The analysis of the scope of Section 65 (30a) of the Act wéuld yield the following result.

The term “residential complex™ employed in Section 65 (30a) is again defined in Section
65 (91a) of the Act in the following terms:

« “residential complex” means any complex comprising of ~

(i) a building or buildings, having more than twelve residential units;

(ii) a common area; and




l(iii) any one or more of facilities or services such as park, 1ift, paiking space, community
hall, common \&;ater supply or effluent treatment system,

Located within a premises and the layout of such premises is approved by an authority
under any law for the time being in force, but does not include a complex which. is
constructed by a person directly engaging any other person for designing or planning of
the layout, and the construction of such éomplex is intended for personal use as residence

by such person.

Explanation-For the removal of doubts, it is hereby declared that for the purposes of this
clause,-

{a) “personal use” includes permitting the complex for use as residence by another person
on rent or without consideration;

(b) “residential unit” means a single house or a single apartment intended for use as a
. -
place of residence;”

Qua the residential complex, it is essential, therefore, that there must be 12 or more
residential dwelling units. A complex which has less then 12 residential uniis is outside
the purview of the definition of “residential complex”. There is a further exception
which is carved out in the definition of a “residential complex”, That exception says that
if the complex is located within the premises and the layout of such premises is approved
by the authority and if the complex is constructed by a person directly' engaging any other
person for designing or planning of the layout and the construction of such complex is

intended for personal use as a residence by such person, then there is no liability to
service tax.

“Personal use” has been defined to include residence by another person on rent or without
consideration. The applicability of latter part of the definition of a residential complex
under Section 65 (91a) of the Act could only be in relation o complexes which house
more than 12 residential units. In respect of such complexes, construction is undertaken
by engaging another person for designing or planning of the layout. Construction of the
residential house intended for personal use is exempt from the purview of definition of

residential complex, and consequently the charging section in Section 65 (105) (zzzh) is
inapplicable.

The parliament amended the provisions of Finance Act, 1994 with effect from
01.06.2007 by Finance Act, 2007 by inserting several further clauses. One such clause is
clause 65 (105) (zzzza) which brings to charge services in relation to execution of a
works contract. A works contract in relation to construction of a new residential complex

or part thereof is taxed under the provisions of Section 65 (105 (zzzza) (ii) {c) of the Act.




10.

11.

12,

13.

4.

A considerable amount of confusion prevailed in the housing/builder with respect to the
implication of the two statutory provisions contained in Section 65 (105 (zzzh) and 65
(105) (zzzza) of the Act. The Central Board of Excise and Customs (“CBEC”) from time
to time issued circulars clarifying the position with respect to the applicability of service
tax in relation to residential complexes. One such circular was issued by the CBEC on
the 29.01.2009 vide Circular No. 108/02/2009-ST. The provisions of Section 65 (105)
(zzzh) in relation to the construction of a residential complex has been examined by the

CBEC and the position has been clarified. A copy of the circular dated 29.01.2009 is
annexed hereto as Annexure P-2 hereto. ’

The circular, in paragraph 3, specifically deals with the different methods that the
developers adopt for eventually conveying right, title and interest in the apartments in
favour of the prospective buyers. The first case that is examined is where the Agreement
of Sale precedes the sale deed in respect of a residential unit. Until such time as the
conveyance is executed in favour of the prospective buyer,‘service if any, rendered by

promoter / developer / builder is a service to himself. Consequently, the circular

recognizes that there is no charge to service tax in such cases. The second mode that is

considered is where the prospective purchaser enters into a contract of construction of a
residential complex with promoter / developer / builder. In such cases where the contract
provides service of design, planning and construction of after such construction the
ultimate owner receives such property for personal use, the view of the Central Board of
Excise and Customs is that this would fall within the exclusion provided in the definition

of “residential complex™ in terms of definition in Section 65 (91a) of the Act.

The real purport of the circular is further explained that in both these situations services
that promoter / developer / builder may hire like that of a contractor, designer or other

similar service provider are the services which would attract levy of service tax.

Whether a charge is under section 65 (105) (zzzh) or 65 (105) (zzzza) (ii) (c), eventually
the liability is to be determined on the basis of the definition of “residential complex” in
Section 65 (91a}) of the Act to be read along with the exclusion,

The Petitioner had been paying service tax up to December, 2008. However, from about
January, 2009 onwards there were discussions that were going on between the builders’
representatives and the Union of India, represented by Central Board of Excise and
Custorns which culminated in the issuance of the circular referred to hereinbefore.

Therefore, the Petitioner had stopped paying service tax from 1% of January, 2009.

The Petitioner is now bombarded with frequent queries from Respondent Nos. 2 and 3

with respect to the various projects that it is undertaking. There is a demand for




15.

16.

17.

18.

production of records and there is threat of collection of service tax by coercion. In fact,
in case of certain other builders, the service tax personnel have forcibly collected cheques
in spite of the fact that the CBEC has categorically held that whether a promoter /
developer / builder is engaged in the construction of a residential complex, irrespective of
whether the whole apartment is sold by execution of single conveyance or there is an
agreement of construction that is entered into between such promoter / developer /
builder and the prospective buyer, there is no liabilty to service tax. The Petitioner has
been apprising the Respondent Nos. 2 and 3 of the legal position as has been e;(piéined
by the CBEC. Copies of the entire correspondence exchanged between the Petitioner and

the service tax department in this context are collectively filed as Annexure P-3 in
chronological order,

While on one hand, the service tax authorities are insisting that the Petitioner comply
with the provisions of the Finance Act, 1994 as amended from tiine to time by paying the
service tax, on the other hand, the ptospective buyers of the residential units are
protesting the collection of service tax from them. Service tax being an indirect tax, the-
Petitioner is entitled to recover the same from the purchasers and remit it to the service
tax department, if truly there is a charge on the activities which the Petitioner undertakes.

Copies of the correspondence with some of the prospective purchasers are collectively
filed as Annexure P-4 hereto.

It is respectfully submitted that the question whether there is a liability o service tax in
respect of the activity of construction of residential complex in relation under

consideration payable by a buyer of flats or not is res infegra.

The circulars issued by the Central Board of Excise and Customs are with statutory
sanction and are also in the nature of contemporaneous exposition on the law and merit
consideration especially since such circular in the present case is favourable to the tax

payer. The settled legal position is that circulars that are favourbale to the tax payers bind
the department. The department cannot go behind the circulars.

It is submitted that the action of the Respondents No. 2 and 3 which is at variance of the
statutory provisions of the Finance Act, as also the circular, is therefore without
jurisdiction, Respondents No. 2 and 3 are acting in excess of the jurisdiction and the
Petitioner is entitled for writ of prohibition restraining Respondents No. 2 and 3 from
exercising jurisdiction which is totally absent. It is respectfully submitted that it is not
the case of irregular exercise of jurisdiction by the Respondent but an attempt to exercise

jurisdiction which is totally absent in view of circular of the CBEC as explained above.




19.  The Petitioner having no effective alternative remedy has approached this Hon'ble Court

under Article 226 of the Constitution of India. The Petitioner has not filed any

application, petition or appeal before any authority except as mentioned hereinbefore.

For the reasons aforesaid, the Petitioner prays that this Hon’ble Court may be pleased to issue an
appropriaie writ, direction or order especially in the nature of writ of mandamus declaring that in
view of the circular No. 108/2/2009 dated 29-1-2009 explaining the provisions of Finance Act,
1994, agreements of sale / sale deeds / agreements of construction in respect of residential
dwelling units do not attract service tax with respect to the consideration payable by the
prospective buyer to the builder / promoter /developer and consequently issue a writ of
prohibition against Respondents No.2 and 3 from raising any demand on the Petitioner towards
service tax in respect of agreements of sale / sale deeds / agreements of construction in respect of

residential dwelling units and pass such other order(s) as this Hon'ble Court deems fit and
proper.

Pending disposal of the writ petition, it is humbly prayed that this Hon’ble Court may be pleased
to stay ail 'fﬁrther proceedings pursuant to the notices issued by Respondent Nos. 2 and 3 fot levy
of service tax in relation to the consideration receivable by the Petitioner from prospective
purchasers of residential swelling units either under an agreement of sale / conveyance or under

agreements of construction and pass such other ofder(s) as this Hon'ble Court deems fit and
proper in the circumstances of the case.

- Solemnly affirmed and signed

on this the day of October,
2009, before me at Hyderabad. DEPONENT

ADVOCATE :: HYDERABAD

VERIFICATION STATEMENT

I, Soham Modi, S/o. Shri Satish Modi, aged about 39 years, Resident of Hyderabad being the

. Petitioner / person acquainted with the facts do hereby verify and state that the contents of paras

{1 )to( 19 ) etc., of the affidavit filed in support of the Writ Petition are true to my personal

knowledge, based on records and believed to be correct and are based on legal advice believed

to be correct.

Verified at Hyderabad on this day of October, 2009,

ADVOCATE DEPONENT
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS & SERVICE TAX
HYDERABAD Y1 COMMISSIONERATE :
FLOOR {Annexe) :: SHAKKAR BHAWAN & L.B.STADIUM ROAD
' BASHEERBAGH::HYDE_RBAD — 500 004

3RD

O.R.No. 34 /2010-8T - o
HQST No: 59/09 - AETV Date: 12.04.2010

: SHOW CAUSE NOTICE ' :

Sub : Service Tax -- Works Contract Services — M/s, Modi & Modi Constructions - Non payment

of Service tax on taxable services rendered — Show cause Notice - Reg;
ﬁ*ﬁ‘*fy********** :

M/s. Modi & Modi Constructions, 5-4-187/3 & 4, II Floor, MG Road, Secunderabad — 500 003
[here in after referred to as ‘the service provider’] are engaged in providing works contract service . Mis,
Modi & Modi Constructions is a registered parinership' fimn and got themselves registered with
department for payment of service tax with STCNo. AAKFM7214NST001 .

- 2. A per Section 65(105(zzzza))  of the Finance Act, 1994 "taxable service" under 5
workscontract means any service provided or to be provided to any person, by any other person in

relation to the execution of a works contract, excluding works contract in respect of roads, airports,
railways, transport terminals, bridges, tunnels and dams. :

Explanation—For the purposes of this sub-clause, “works contract” means a contract wherein,—

ARSI Y RS S I f
(i) Transfer of property in goods involved in the execution of such contract is leviable to tax as sale of
goods, and .- i

{ii} Such contract is for the purposes of carrying out,—

{a) -erection, comenissioning or instafiation of plant, machinery, equipment or structures, whether. pre.
fabricated or otherwise, installation of electrical and electronic devices, plumbing, drain laying or other
installations for transport of fluids, heating, ventilation or air-conditioning including related pipe work,
duct work and sheet metal work, thermal insulation, sound insulation, fire proofing or water proofing, lift
and escalator, fire escape staircases or elevators; or' " M

(b) construction of a new building or a civil structure or a_
primarily for the purposes of commerce or industry; or
(c} construction of a new residential complex or a part thereof: or

{(d) completion and finishing services,
relation to (b} and (c); or

(e} turmkey projects including engineering,
projects;

part thereof, or of a pipeline or conduit,

,. N

repair, alteration, renovation or restoration of, or similar servicés, in

progurement and construction or cornmissioning (EPC)

3. As per Section 65(91a) of the Finance Act, 1994, “Residential Compiex means any ’ 5
coniplex comprising of — : ;

() abuilding or buildings, having more than twelve residential units
(ii) 2 common area; and
(it any one or more of facilities or services such

as park, lift, parking space, community hall,
common Water supply or effluent treatment system, - - . :

4, On gathering intelligence that M/s, Modi & Modi éons&ucﬁons though registered with the service
tax department are not. discharging the service tax liability properly and also not filing the required
returns, investigation has been taken up by the department and Summons dated 11.1.2010 f6r submission

e




“Further, the builder/promoter/developer normally enters’into construction

s F

of relevant record /documents / information have been issued to them. On verification of records
submitted by the assessee, it is found that M/s. Modi & Modi Constructions have undertaken a single
venture by name Nilgiri homes located at Rampally viltage, Keesara Mandal, RR District, and received
amounts from customers from December, 2007 to Decembetr 2009 towards sale of land, agreement for
development charges for development of the layout into plots by laying of roads, drainage lines, electricat
lines, water lines etc., and agreement of construction. In the said venture, in respect of 18 houses they
have entered into sale deed, agreement for developiment charges and agreement of construction with their
customers. Till date they have pot filed the ST3 retums with the depariment, However, they have
submitted the copies of the ST3 returns prepared for the periods October, 2007 to March 2608, October,
2008 to March 2009 which were not acknowledged by the department, along with the copies of the
challans consisting of payments of Rs. 13,56,460/-. It is also found that in respect of 18 houses they have
paid the said service tax for the petiod from December, 2007 to December; 2008 under Works Contract

service availing the option under Rule 3(1) of the Works Confract (Composition Scheme for Payment of
Service Tax) Rules, 2007. .

5. A Statement has been recorded from Sri. A. Shanker Reddy, Deputy Genteral Manager
(Admn,) authorized representative of M/s. Modi & Modi Constructions on 1.2.2010 under Section 14 of
the Central Excise Act,1944 made applicable to'Setvice Tait vide Section 83 of the Finance Act,1994. Sri.
Reddy vide his Statement dated 1.2.2010 had interalia ‘$tated that “the activities undertaken by the
company are providing services of construction of Residential Complexes, They purchased the land under
sale deed. On that they constructed the residential complexes. Initially, they collect the amounts against

booking form/agreement of sale. At the time of registration of the property, the amount received tilt ther "
will be allocated towards Sale Deed and Agreement of construction. Therefore, service 1ax on amounts™

received against Agreement of construction portion up to registration was remitted immediately after the
date of agreement. The service tax on remaining portion of the amounts towards Agreement .of
construction is paid on receipt basis. Agreement of saleconstifites the {otal amount of the land / semi
finished flat with undivided share of land and the value of construction. The sale deed constitutes a
condition to go for construction with the builder, Accordingly, the construction agreement will also be
entered immediately on the same date of sale deed. All the process is in the way of sale of the constructed
unit as per the agreement of sale but possession was given in two phases one is land / semi finished flat
with undivided share of land and other one is completed unit, This is commonly adopted procedure as
required for getting loans from the banks”, Further, he stated that services to a residential unit / complex:

which is a part of a residential complex, falls under the exclusion clause in the definition of residential

complex. Further, he stated that they have stopped tollection and payment of service from 1-1-2009.in the

light of the clarification of the Board vide circutar No. 108/02/2009 — ST dated 29™ Jamnary 2009.

I‘.,.,I:l

6. As per the exclusion provided in Sec 65(91a) of the Service Tax Act, the-resident.ial

complex does not include a complex which is constructed b

for designing or planning of the layout, and the construction of such complex is intended for personal use

as residence by such person. Here, “personal use” includes permitting the complex for use as residence by
another person on rent or without considération. J¢ is firther clarified in para 3 of the Circular No.
108/02/2009 — ST, dated 29" January 2009 if the ultimate owner enters into a contract for construction of
a residential complex with a promoter / builder / developer, who himself provides serviee of design,
planning and construction; and after such construction the ultimate owner receives such property for his
personal use, then such activity is not lable to service tax. Thercfore, ag pet the exclusion clause atid the
clarification mentioned above, if a builder/promoter/developer constructing entire complex for one person
for personal use as residence by such person would not be subjected to service tax. For cxample,
construction of residential quarters by the Income tax department for their employees by employing a
contractor for design, planning and construction-is nof leviable 10 service tax because it is for the personal
use of the Income tax department, Normally, a builder/profioter/developer constructs residential complex
consisting number of residential units and selis those units to different customers. So, in such cases the
construction of complex is not meant for one individual entity, Therefore, as the whole complex is not
constructed for single person the exclusion provided in Sec 65(91a) of the Service Tax Act doesn’t apply.

/ completion agreements after

execution of sale deed. Till the execution of sale déed the property remains in the name of the

builder/promoter/developer and services rendered thereto are sclf services. Moreover, stamp duty will be
paid on the value consideration shown in the sale deed. Thérefore there is no Ievy of Service Tax on the
services rendered till sale deed i.e., on the value consideration shown in the sale deed. But, no stamp duty
will be paid on the agreements / contracts against which they render services to the customer after
execution of sale deeds. There exists the service 1

provider and service recipient relafionship between the
builder/promoter/developer and the customer. Therefore, such services against agreements of construction
are invariably attracts service tax under Section 65(105(zzzza)) of the Finance Act, 1994, B

r

¥y a person directly engaging any other i:erson"\,:}




O

7 As per the definition of “Residential Complex™ provided under Section 65(9I'a) of the

- Finance Aect, 1994, it constitutes any one or.maze.of-facilities or services such as park, lift, parking space,

community hall, common water supply or effluent treatment system. The subject venture of M/s. Modi &

common area and common facilities Iike park, common water supply ete., and the leyout was approved by -

HUDA vide permit No, 6092/MPZIPIg/HUDA/07, dated 16-11.2007. Aq seen from the recor(_ls submitted,

and Secondary & Higher education cess of Rs,. 6,04,187/- and the interest

works contract service respectively. The details of amounts collected, service tax liability are as detaileq *

in the Annexure to this Notice,

9, M/s. Modi & Modi Constructions are well aware of the Provisions and of liability 6f’

Service tax on receipts agreements for Constriction and have not assessed and paid se ;
with an intention to evade payment of tax, They have intentionally not filed the returns and produced the
Particulars, Further, they misinterpreted the definition of the works contract servi

evade payment of Service Tax. All the facts have come 1o light only after the departrnent has taken up the -

investigation, Hence, the service tax payable by M/s, Modi & Modi ¢
recoverable under Sub Section 1 of Section 73 of the l?i_hance Act, 1994,

10, ‘From the foregoing it appears that M/s, Mod; & Modi Constructions, 5-4-187/3 & 4,
II Floor, MG Road, Secunderabad — 500 ¢o3° 'ﬁafé"'co‘xiti‘a\'r‘éned the provisions of Section 68 of the
Finance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994 i ag much as they have not paid the
appropriate amount of service tax on the value of taxable services and Section 70 of the Finance: Act,

11. Therefore, M/s. Modi & Maodj ‘Constructions, 5-4-187/3 & 4, I Floor, MG Road,
Secunderabad - 500 (g3 » are hereby required 'to show cause to the Additional Commissioner of
Custorms, Centra] Excise and Service Tex, Hyderabad-It Commissionerate, 34 floor, Shakkar Bhavan,
L.B. Stadium Road, Basheerbagh, Hyderabad-500 004; viithix 30 days of receipt of this Notics a5 to why:

) a differential amount of Rs. 5,86,589/- towards Service tax, Rs.11
Cess and Rs.5.866/- fowards‘i’Sé&:bndéify' & "Higher Education Cess ( a total amount of

Rs.6,04,187/) should not be demanded on the works contract service under the Sub Section 1

of the Section 73 of the Finance Act, 1994 for the period from January 2009 to December
2009, .

»732/- towards Education




T

avail of opportunity to be heard in person before the case is adjudicated, If fhey do not reply to the Show
P A

Cause Notice within 30 days or do not appear in person when the case is posted for personal bearing, it

would be presumed that the Notice does not have anything to state in thejr defense or they do not prefer

any personal hearing and case will be decided on reerit based on the evidence availdble on record,

13, This show cause Notice is issued without any prejudice to any other action that }nay be

taken agains: the recipients of this Notice or atly other persons concerned with the Finance Act or any

other law time being in force.
14. The above Notice is issued placiﬁg Reliance on the following Records:

(1) Soft copy of the bank statements, books of accounts, Custorner documents 2008-09 and
2009-10 (upto Dec 2009). e

(2) Service tax statement submitied by M/s, Modi & Modi Constructiong vide letter dated
25-11-2009

{3) The Statement dated 2.1.2010 of Sri, A, Shankar Reddy, Authorised person of M/s, Modi &
Modi Constructions,

(4) Balance Sheets of My/s. Modi & Modi Constructions for the year 2008-g9,

<m0
ADDITION, COMMISSIONER

\/{zs. Modi & Modj Coustructions, 54-187/3 & 4, 11 Floor, MG Road, Secunderabad - 500 003

" (By Speed Post Ack. Dug) '

i P VR

Copy to:

The. Superintendent, Service Tax, Group-X, Hyderabad-It Commissionerate, Shékkar .Bhé.van,
Hyderabad, ' o : T e L

The Superintendent, Adjudication, Hqrs, Hyderabad-I1 Commissienerate, Hyderabad.
Office Copy / Spare Copy. . .

(RO

oty
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 MODI & MODI CONSTRUCTIONS

5-4-187/3 & 4, |l Floor, M.G. Road, SECUNDERABAD - 500 003.
_ @ : 66335551 (4 lines) Fax : 040-27544058 -

E To; .
‘Mr. R.L. Ramesh, Asst. Commissioner, Service Tax

Office of the Commissioner of Custom,
Central Excise & Service Tax,
Hyderabad —1I, Commissionerate,
Shakar Bhavan, Basheerbagh,

- Hyderabad. - : Date: 04.02.2010.

Dear Sir,

- Sub.: Requesting not to give any further notices to pay service tax —vide casenos. . . 3
‘ WPMP no. 33868/2009 and WP No. 26012/2009, which are pending in High Court -

- reg.

Ref  Your letter dated 04.01.2010 (HQST No. __/2009) and 06.11.2009
(HQST No. ___/09).

© We are in receipt of your above referred letters and directed us to furnish the following -
 information which have been furnished to your by us.

1. Balance Sheets for the years 2004 -05 to 2008-2009 and trail balance for the
period April 2009 to September 2009. :

2. Bank statement for the preceding 5 years from 2004-05 to 2008-09.

3. Project wise details of income of sale deeds and agreements.

4. Copies of sale deeds and constructions agreement entered with the purchasers for
the above period and respective ledgers. '

5.. ST3 returns and paid challan copies for the above period.
6. Work sheets furnishing month wise details of receipts.

We have filed a case vide WP No. 2602242009 before Honorable High Court of Andhra
Pradesh praying for a writ of mandamus declaring that in view of circular no. 108/2/2009.

_dated 29.01.2009 explaining the provisions of the Finance Act of 1994, agreements of

 sale/ sale deeds/ agreements of construction in respect of residential dwelling units do not

 attract service tax with respect to the consideration payable by the prospective buyer 10
" the builder/ promoter/developer and, consequently, to issue a writ of prohibition against:

respondents no. 2 & 3 (Commissjoner of Central Excise, Customs and Service tax, Hyd I

_ Commissionerate and the Superintendent of Service Tax Hyd I, Commissionerate B

respectively) from raising any demand on the petitioner towards service tax in respect of
agreement of sale / sale deeds/ agreement of construction in respect of residential

.dwelling units.

" 'We have also filed W.P.M.P. No. 33868 of 2009 in W.P. No. 260g3-of 2009 praying the
* “honorable High Court to grant stay of all further proceedings pursuant to the notices
- issued by the respondents no2 and 3 for levy of service tax in relation to the

consideration receivables by the petitioner from prospective purchasers of dwelling units-
either under an agreement of sale / conveyance or under agreement of construction.




" MODI & MODI CONSTRUCTIONS
. - 5-4-187/3 & 4, 1l Floor, M.G. Road, SECUNDERABAD - 5'00 003. i o
) @ : 66335551 (4 Iines) Fax : 040-27544068

. ‘The above writ petition came up for admission before the honorable High Court of -
" Andhra Pradesh on 02.12.2009. The Honorable High court was pleased to order a notice
to the respondents in the writ petition directing them to show cause as why the writ

~ petition should not be admitted (copy enclosed). : :

'In view of the above facts the matter is sub judice before the Honorable High Court of - I

Andhra Pradesh. Hence, you are requested to please keep the proceeding in relation to .
the same in abeyance until appropriate orders are passed by the Hon’ble high court in the
writ petition.

: Tank‘you.'

-~ Yours sincerely,

" For Modi & Modi Constructions, . i -j"‘"
| b Q e e
. pifice @ .
/ | ‘ Comm'\ssl‘enﬂ o wa bRk
S cgnm.\*’-’“jﬁ:&w
Soham Modi - |
"Managing Partner. n ﬁk‘c‘&




MODI & MOD] CONSTRUCTIONS

5-4-187/3 & 4, Ii Floor, M.G, Road, SECUNDERABAD - 500 003,
© : 66335551 (4 lines) Fax - 040-27544058 -

B —

To,

Mr.RL, Ramesh,

Asst, Commissioner, Service Tax

Office of the Commissioner of Custom, .
Central Excise & Service Tax,

Hyderabad —I1, Commissionerate,

Shakar Bhavan, Basheerbagh,

Hyderabad, Date: 27.01.2010.
Dear Sir,

Ref.: Your Summons dated 13.1.201¢ vide letter no. HQST No.: 59/09 AE -1v
4.1.2010 for personal appearance at 11 am on 27.01.2010.

Mr., Shankar Reddy, DGM- Administration hag unexpectedly taken leave today for

Thank You,

Yours sincerely,

F odi & Mmstructions,
am M(

Managing Partner
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TRUCTIONS

To,

Mr. R.L. Ramesh,

. Asst. Commissioner, Seryice Tax

Office of the Commissioner of Custom,

. Central Excise & Service Tax,

Hyderabad ~, Commissionerate,
Shakar Bhavan, Basheerbagh,

Hyderabad. Date: 25.01.2010.
Dear Sir,

Ref.: Your summons dated '13.1.2010 vide letter no. HQST No.: 59/09 AE -1V for .

~personal appearance at 11 am on 27.01.2010.

We have received your summons dated 13.1.10 requesting for documents pertaining |

to the financial year 2005 — tilf date. Please note that all the documents requested for
have already been provided to the service tax department vide our letters dated
18.1.2010 and 30.] 1.2009 (copy enclosed). '

Please find enélosed Scanned copies of following document on a CD as requested by_

you.

a. Bank statements from 1.4.2005 ) 31.12.2009.

b. Copies of all sale deeds and construction contracts,

¢. Booksof accounts from 1.4.2005 till 31.03.2009.

d. Un audited books of accounts from 1.4.2009 tif) 31.12.2009.

needs to be looked into to determine the detajls of payments towards sale -

Consideration, VAT, registration charges, etc. Ledger copies of Cvery customer js = -

~wherein no sale deed hag been executed in their favour. The amounts are received :
towards fentative booking subject to cancellation and refund. On later dates which e

may vary from customer to customer sale deed (in some,_cases--consTruction

agreement) is executed in favour of the Customer. Therefore, it is not %%Sé\i%% to .
i

make a month wise detailed statement as requested by you. Off
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STRUCTIONS N
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b. Can we exclude residential units whose
- respective date of notification.

¢. Can we exclude payments made towards

duty and registration charges, etc., and ¢
value of construction contract,

construction was completed before

sale deed, VAT, service tax, stamp
alculate service tax liability only on -

d. Can we exclude construction contracts executed prior to date of notification,

Thank You.

Yours sincerely,
For Modi & Modi Canstructions,

N

i - s

Managing Partner
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5-4-187/3 & 4, ll Floor, M., Road, SECUNDERABAD - 500 003,
© : 66335551 (4 lines) Fax - 040-27544058 -

Yours sincerely,
‘For

S5 amModi,/

To,

The Superintendent (AE) Service Tax (AE -~ Group 1),
Office of the Commissioner of Custom,

Central Excise & service Tax,

Hyderabad 1, Commissionerate,

" Shakar Bhavan, Basheerbagh,

Hyderabad. Date: 18.01.2010.
Dear Sir,

Sub.: Request for furnishing of certain information.

Ref.: Notice for furnishing of furnishing of certain information, vide letter no. HQST
~ No. 59/2009 AE IV 4.1.2010.

We have received Your notice dated 04.01.201¢ requesting for documents pertaining to the . -
financia] year 2005 — till date, Please note that balance sheet, profit and loss statement and IT:

Please find enclosed scanned copies of following document on a CD as requested by you.

a. Bank statements from 1.4.2005 i) 30.09.2009.
b. Copies of ai] sale deeds and construction contracts,
¢. Books of accounts from 1.4.2005 1] 31.03.2609.

details of Payments towards saje consideration, VAT, registration charges, etc. Ledger copies of

Every customer is enclosed in the CD, Further, severgj Customers have paid yg advances towards
purchase of flats / villas wherein no sale deed has been executed in their favour. The amounts -

are received towards tentative booking subject to refingd. On later dates which may vary from

Further, we are not to certain about oy liability under service tax rules and the method of

computation to be adopted for payment of service tax. In, light of circular 108/2/2009 we believe
- that we do not ) under the ambit of service tax,

We have given al] the above information on a CD which can be.,_?‘easﬂif‘bm

copies as the tota] no. of pages exceeds 5,500. Please write tof L@Q&gﬁﬁ%cfurthef any
information js required, . ot

Thank You.

DI & MODI CONSTRUCTIONS,

Managing Partper




OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE AND SERVICE TAX
HYDERABAD II COMMISSIONERATE : 3" FLOOR (Annexe) :: SHAKKAR BHAWAN
L.B.STADIUM ROAD : BASHEERBAGH:: HYDERABAD-500 004.

SUMMONS :
(Under Section 14 of the Central Excise Act.1944 made applicable to Service Tax under Section 83 of

Finance Act, 1994)
HQST No: 59/09- AE-IV

To
M/s Modi & Modi Constructions,
5-4-187/3&4, 2nd Floor,

Soham Mansion, MG Road,
Secunderabad

Whereas an investigation against you about Non payment/evasion of Service
Tax/ contravention of Provisions of Finance Act, 1994 and Rules made there under is
being inquired by me.

And whereas I have reasons to believe that you are in possession of facts
or/and documents and things, which are relevant to the above inquiry.

You are hereby summoned under Section 14 of the Central Excise Act., 1944
as made applicable to Service Tax matters under Section 83 of the Finance Act, 1994 to
appear before me in person/authorised agent on 27-01-2010 at 11.00 hours in my
office situated at 3+ Floor (Annexe), Shakkar Bhawan, L.B.Stadium Road,
Basheerbagh, Hyderabad-500 004 to give evidence truthfully én such matters

concerning the enquiry as you may be asked and to produce the doéuments and things
mentioned in the schedule below for my examination.

If you fail to comply with this summons and intentionally avoid to attend, to
give evidence and to produce the documents and things, without a lawful excuse, you

will be liable to be punished under the provisions of section 174 & 175 of the Indian
Penal Code.

SCHEDULE

To give a Statement of facts and furnish the following documents

1. Copies of Ledgers & Bank Statements of receipts towards construction and finishing &
Completion services from 16-6-2005 to 31-12-2009.

2. A statement of monthly receipts separately towards sale deed, construction and finishing &
completion services from 16-6-2005 to 31-12-2009 and comparison to the balance sheets,

3. A statement of monthwise value and payment details of Service tax, Education cess and
S&HEd. Cess

Given under my hand and seal of office today the 11t of January, 2010.

R. H RAM)
ASSISTANT COMMISSIONER
SERVICE TAX

NOTE: Under clause 3 of Sec. 14 of Central Excise Act, 1944, the above inquiry is deemed to be

- Judicial proceedings’ within the meaning of Sec.193 and Sec. 228 of Indian Penal Code, 1860

according to which giving intentional false statement in any stage of proceedings punishable

under Sec193 and intentional insult or interruption to public servant sitting in any stage of
proceedings punishable under Sec. 228 of IPC, 1860.
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OFFICE OF THE GOMMISSIONER OF CUSTOSM, CENTRAL EXCISE & SERV!CE TAX -~
HYDERABAD-Il COMMISSIONERATE, SHAKAR BHAVAN, BASHEERBAGH, HYDERABAD - 500004.

HQ.ST No. &[&  -AE. S

i

Date: -1-2010
To _ ' {)\
Ms Vol & 16d: Cdonadiors | |

Soham Mansion,
MGRoad,
Secunderabad — 500 003,

Gentiemnan,
Sub: Service tax — Request for furnishing of certain information — Reg.
<>
Please refer to this office letter of dated £3.1-05 , reminder dated ¢.».op  and
time to time requests for submission of information. '

Despite of several requests, the copies of bank statements, all the sale deeds, agreements,
sale ledgers etc., have not been received as yet. Therefore, it is once again requested to submit all the

pending information and documents / record, along with an worksheet furnishing the month-wise details of

receipts (by cash / by cheque / in kind) towards sale, construction and finishing works separately during the
iast five financial years. '

Matter may please be treated as most urgent.
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5-4-187/3 & 4, 1l Floor, M.G. Road, SECUNDERABAD - 500 003.
© : 66335551 (4 lines) Fax : 040-27544058

£

To,

The Asst. Commissioner,

Service Tax: Anti Evasion,

O/o. Commissioner of Central Excise and Service Tax,
Hyderabad 11 Commissionerate,

Hyderabad, : Date: 25.11.2009
Dear Sir / Madam,

Sub.: Statement of amounts received against sales made.

Ref.:'1. Notice for furnishing of records by the department, letter no. HQST No. 59/09 AE 1V
dated 6.11.09.

2. Our representation dated 18.11.2009

Mr. Shankar Reddy — Manger Admin had met you personally to discuss the details of documents
to be produced as requested in reference 1 above, You have clarified that, at the moment a

Accordingly please find enclosed the following documents:

l. Statement of sale deeds executed.

2. Statement of construction contract pertaining to those sale deeds and the amounts received
against the said construction contracts,
3. Details of service tax paid.

4. Copies of sale deed and construction contract of 3 customers.

We have been regularly paying service tax to the department until the circular no. 108/2/2008 was
issued. Because of the circular and its ambiguous wording, our customers have refused to pay
service tax. In light of the above, we request you to not to take any coercive action for payment of

service without issuing a show cause notice as provided in law and giving us an opportumnity for a
hearing in the said matter. o -

Thank You. vl pilied Q“hztﬁ@%
LN Co {(}ﬁ o o
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- Soham Modi, _ ‘ X“ Y e -3_\
i gomst A




J
Detarls of construct:on contract where sale dee_ds were execut_eg ________ N P
( S value - Balance
. mentioned receivable
' Constructio|in towards
n contract |constructi Amount received towards construction |construction
S1.No. [Name of the customer date on e ___COntract o .. |cOntract
I I B R R 7"“”_upto"2_8—02- 01-03-08 to 31- '01-04-09 to
e _..|2008 103-09  31-10-09 I
¥
1 Mr.Aditya Jaiswal 4121000 T T 575,535 | 3545465
2 K, Venkata Krlshna Murthy 30-06-08 __3]92000 | __ﬂzlgg_g_u . j__§§71__§77 - 159 0_00“ B 1 573 323
3 _MrV Ramakrlshnan 23-05—08 46@99@0 . 3108 579 | .. 625,000 . 926 421
4 |P. Padma Savitri & P. sai Kumi 02-04-09| 4932000, - 1,473,680 | 3,458, 320
5 MrPramod Gajbe 29 03~08 _4305000 n 1@0_,_(_)_997 L31_3_1_186 . ....b 2813, 814
6 My, A ChandraMouli & Padmav:_ 23 05-08| 4305000 - 2,533,113 525, 000 1 246 887
7 IMr.P.V.S.Chandra Sekharam | 30-04-09 4460000| - /3,556,150 | 903,850
8. Ra;esh Patel R 23-05 08 | 4583000| 3,046,044 615,000 921,956
‘. |Mrs.R Usha ___1__9;94 08 3734000 55 000 2,871,527 =} 8074 473
( Mr. RVwekananda o 06—_1_9798 4192000 - 2,782,685 - 1,409 315
i Mr .Raju Vadlamanl o ] 21-04-08 3661_3000 7753_(1(1@@__&@@_@87 I 82_]_013:'__
12 Nlrs G Renuka o 18- -07-08( §6_§§QQQ¥7_ 55,000 2,235,846 ) _—_ o 13?_'2‘_15_4
13 Mrs Padmalatha 3808000 £5,000 290, 242 | - 2,762,7 758
14 Gaurang Mody e 0 = 2,363,535 B 285 0(_)_0_ (2 648 535)
|18 Boddapatl Prasad 12 ‘_!1 08 _ _§2_§§000 e 1_9_§§_§_Zi o 5Q{)_QOU 1 _8__17:171
16 Mr.Samir Mody_ ______ ) 02-09 32@999 o - 1,637,343 240, 000 | 1,505 E}_{Sj’_
17 |Shreya Mody | 05-02:09|° 3383000, - | 1,637,343 | 240,000 | "1,505,657
18 Ponnana RamaKnshna Rao | 11-08-08| 4510000 - 3,103,570 750 000 | 656,430
TOTAL o 68777000 797.000 34,045,506 9,535,365 | 24,399,129
Detalls of service taxpaid ~ — |"7 T T R R R
Challan  |Amount | [ i )
SI.No. Date No.  _ lpaid _— i
1 05 -04-08 1095114 20394
2 jor03-08 e 21218
7 [20-10-08 7 o 7,1_?,’996 ..100000|
‘ 15—10-08 96%869[737 _]OOQQO
5 110.07.08 171938 [ 814492
6 :09- 01 09_ 1317415[21__ 50000
7 124- 01 09 e ___|B42900/7 B 50249
8 15 01- 09 o 666606/5 50107 |
.9 102-02-09 e dm | 50000
Jfoistesee T T 900000]
TOTAL 1356460]




MNM Sew'e 7o,

Service tax Statement o - } . ] .
Name of the Company . |Modi & Modi Constructlons N I R
Pro;ectlLocatlon e I}]ﬂggrl Homes _
Date:} e |%4-112009¢ ] i} - U R
List of Sale Deeds executed | I - e _
D S NE Amount Bnalance -
Sale deed received amaunt
document towards sale receivable for

Si.No, |Name of the customer  no. Date | Value deed sale deed o
1 Mr Adltya Jatswal '7 5254/09 .|_15-10-09 179,000 179,000 ;¢ I R
2 K. Venkata Krlshna Murthy - 4673/08 ~|_30-06-08 ”_____179 000 179000 R 1
3 M, V. Ramakrlshnan 3547/08 - __2:1 05-08 240,000 240,000 - —
4 ~ P. Padma Sawtn & P. sai Kum{ 1660/09 02-04-09 240,000 240,000 -
5 MrPramod Gajbe 2356/08 29-03-08 240,000 240,000 -
8. MrVChandraIViouh 3550/08 23-05-08 240,000 240,000 | -
(\__f: ) Mr PV, S Chandra Sekharam 1995/09 | 30-04-09| 240,000 240000 - | o
8 Ra]esh Patel L |3544/08 23-05-08 240,000 240,000 | - o
2 IMrs.R Usha o |2819/08 19-04-08| . 170,000 170,000 L
10 Mr. RVlvekananda J,”77777"1___‘_8342108 06-10-08 170,000 170,000 - o
1 Mr. Raju Vadlamanl o .__.|2816/08 21-04-08 170,000 170,000 - —
12 _____Mrs G Renuka . |B272/08 16-07-08 170,000 170,000 - L
13 IMrs, Padmalatha 2353/08 29-03-08 170,000 170000 | LI
14 |Gaurang Mody ] 3775:’9& 27-07-09 117,000 117,000 | T _
15 _|Boddapati Prasad e ..__._l9196/08 12-11-08 117,000 117,000 | -
16 (M. Samir Mody o 868/09 05-02-0¢ 117,000 117,000 - N
17 Shreya Mody ) 865!09 05-02-09 117,000 117,000 ' - L
18 Ponnana RamaKnsh[mg Rao i 6424/08 11-08-08 240,000 240,000 - o L

TOTAL. 3,356,000 3,356,000 -
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5-4-187/3 & 4, 1l Fioor, M.G. Road, SECUNDERABAD - 500 003.
: ‘@ : 66335551 (4 lines) Fax : 040-27544058

To, .

The Asst. Commissioner,

Service Tax: Anti Evasion,

O/o. Commissioner of Central Excise and Service Tax,
Hyderabad I Commissionerate,

Hyderabad. Date: 18.11.2009
Dear Sir / Madam,

Sub.: Request for time for providing required information
Ref: 1. Your notice bearing no. WCS/123 dated 2.1.09
2. Our letter dated 13.03.2009
— 3. Notice for furnishing of records by the department, letter no. HQST No. 15/2009 ST
L AE dated 27.1.09.
5. Ouwr letter dated 8.07.2009.

5. Notice for furnishing of records by the department, letter no. HQST No. 59/2009 AELV
dated 6.11.09.

We have received your notice on 7.11.09. You have requested for details like service tax paid
challans, ST3 return copies, bank statements, balance sheet, ¢tc., for the period 2005 to 2009.
Please note that you have requested for the same details for the period 2005 to 31.12.2008 vide
reference 5 above. These details were furnished to the department over several visits. The
same has also been stated in our letter dated 12.3.09 (reference 4).

Vide our letters addressed to the service tax department (Reference 2 & 4) we have clearly and
in detail given reasons for non-applicability of service tax to our business in lieu of circular no.

108/2/2009 — ST dated 21.1.09. We have aiso requested for withdrawal of service tax
registration.

Till date the department has not replied to our detailed representation or issued any show cause

notice. Instead you have requested for details, most of which have been given to you on an
earlier date.

As the information requested by you in reference 1 above is voluminous, we request you to
orant us 15 days time to provide the information.

We further request you to please reply to our detailed representations regarding non-
applicability of service tax to our operations. Infact, on an earlier date in our meeting with
Mrs. Manjula, Deputy Commissioner of Service Tax, she had assured us that builders will not
be pressurized to pay service tax until clarification on circular no. 108/2/2009 is received from

CBEC. She had promised to write to CBEC seeking clarification in the matter. We have not
heard from her or the department since then.

A4




MODI & MODI CONSTRUCTIONS

5-4-187/3 & 4, li Floor, M.G. Road, SECUNDERABAD - 500 003,
_ '@ : 66335551 (4 lines) Fax : 040-27544058

We have been regularly paying service tax to the department until the said circular was issued.
Because of the circular and its ambiguous wording, our customers have refused to pay service
tax. In light of the above, we request vou to not to take any coercive action for payment of

service without issuing a show cause notice as provided in Jaw and giving us an opportunity fo
a hearing in the said matter. '

Thank You. o J

Yours sincerely,
For Modi & Modi Constructions,

+

> =
ohm | P
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS AND SERVICE TAX
HYDERABAD II COMMISSIONERATE

3™ FLOOR (Annexe) :: SHAKKAR BHAWAN
L.B.STADIUM ROAD: : BASHEERBAGH: : HYDERBAD - 500 004
HQST No: 5/09 AE IV ' Date: 6 .11.2009

To

M/s Modi & Modi Constructions,
5-4-187/3&4, 2nd floor,

Soham Mansion,

M.G.Road,

Secunderabad 500 003

Sir,

Sub:- Service tax — Request for furnishing certain information reg.
e e ok ok : o

Please refer to this office letter HQST No. 15/2009 ST AE, dated 27.01.2009, on
the above subject.

2. Information as called for in the above cited letter is still pending receipt from your

office. You are therefore once again requested to furnish the following information
immediately.

1) Balance sheets for the years 2004-05 to 2008-09 and trial balance for the period
-From 4/09 to 9/09. :

2) Bank statements for the preceeding five years from 2004-05 to 2008-09.
3) Project wise details of income of sale deeds and agreements received.

4) Copies of the sale deeds and agreements entered with the purchasers for the
above period@me| wwpeck.e fr :

5) ST3 returns and paid challan copies for the above period.

’

The above information is called for by virtue of the powers conferred under

section 14 of the Central Excise Act, 1944 as made applicable to the Service Tax matters
in terms of Section $3 of the finance At 1594, :

Please treat this as most urgent,

( RL.RAMESH RAM:

Assistant Commissioner(S.T.AE)



MODI & MODI CONSTRUCTIONS
: 5-4-187/3 & 4, |l Floor, M.G. Road, SECUNDERABAD - 500 003.
, - @ :66335551 (4 lines) Fax : 040-27544058 °

BN

Date: 08.07:2009.

. To,-
- The Supermtendent of Service Tax

Hyderabad -l Commissionerate

L. B..Stadium Road, Basheerbagh

Hyderabad - 500 004

Dear Sir,

Sub: Non-filing of ST-3 returns for the half year ended 31.03.3009
Ref: Our STC No. AAKFM7214NSTO001.

1. We acknowledge the receipt of the above referred letter on 06.06.2009. We had :

earlier corresponded with Asst Com of Service Tax (AE) as to non-applicability of
service tax liability for our operation.

2. With this regard, we again'_wish to clarify the above with the brief background of our
- company for your better appreciation. We are engaged in development of residential
- projects. The present project is with respect to development and seiling of the
residentiat flats. The transaction with the customer shall be as under |
a. The customer interested in buying the property approaches us.
b. We sell the undivided portion of land along with the semi-constructed flat on
which applicable stamp duty shall be paid by the purchaser.
c. We also enter info the construction/completion agreement wifh each of such

customer for the construction/finishing of the flat.

d. The total consideration shall be received in installments, which is generally

spread across the period i.e. right from the customer approach and completion of

construction.

3. We ‘have paid service tax on the said projects under “cdnstructidn of complex

service”/ "Works Contract Service” upto December 2008. However ‘we have not
made any remittance of tax for the month of January 2009- onwards |n v1ew of view
the circular 108/2/2009-ST dated 29.01.2009 and the deczded case .:given i th ok
subsequent points. _ :




MODI & MODI CONSTRUCTIONS =
5-4-187/3 & 4, |l Floor, M.G. Road, SECUNDERABAD - 500 003.
, © : 66335551 (4 lines) Fax : 040-27544058

4. The consideration received for the first part of the transaction is not taxable for the
reason

a. The transaction is iﬁ the nature of sale of immovable property therefore the same
~ is not liable for service tax. '

"b. The c‘p’nstruction undertaken . is for oneself and there is no distinct service
receiver and provider. '

5. The above view is as per the Gauhati High Court in case of Magus Construction (P)I |

Ltd.[2008 (11) S.T.R. 225 (Gau)] and- circular no. 108/02/2009-ST dated |
© 29.01.2009. '

6. The second part of the consideration is not taxable in view of the recent clafification-
given vide circular no.108/02/2009-ST dated 29.01.2009 clarifies that if the ultimate
owner enters into a contract for construction of a residential complex with a promoter
/ builder / developer, who himself provides service of design, planning and
construction: and after such construction the ultimate owner receives such property

| for his personal use, then such activity would not be subjected to service tax. |

7. instantly in our case, we execute construction for the owner of the semi-constructed-
flat, where the c_:onstruétion, service of designing and planning is done by our self. On
completion of the said construction such owner receives for his/her personal use.

Therefore the said circular exactly applies in our case and therefore we are not liable
— for payment of service tax.

8. Since the personal use exclusion is given in the definition on residential complex

definition, there shall be no levy either under Construction of Complex service or
under works contract service.

9. Therefore the service provided by us is not covered in the definition of the-residentiél
complex given under section 65(91a) of the Finance Adt and aoCOfdingly no service |
tax is payable either under construction of complex service or under works‘contract'
service. Therefore the entire amount remitted by us has to consider as a deposit and.
not tax and accordingly we are eligible for refund of the same.




'MODI & MODI CONSTRUCTIONS

5-4-187/3 & 4, |l Floor, M.G. Road, SECUNDERABAD - 500 003.
: ~'® :66335551 (4 lines) Fax : 040-27544058

10. Further we‘al'so wish to clarify that this circular does not states that exclusion is only

11.

12.

when the entire complex is being put to use -by a single person. Any such notion may-
not be in line with clarification provided in the circular. This clarification: is provided

~with -an intention of construction of residential units only, therefore the same is

applicable although the same is put to use by multiple service receiver.

In view of the above we have stopped paying service tax with effect from January |
2009. Since the service provided by us in not liable for service tax no returns is

required to be. filed as clarified in the Board Circular no. 97/08/2007 dated
23.08.2007 in Para 6.1. ' |

However since some amount has been paid in this regard till December 2008, we

are submitting the returns herewith duly filed along with the late filing fee of Rs.’
2000/- as prescribed.

We hope-our understanding is clear and correct. We would like to request your good self
to drop initiating any further proceedings in this regard. '

‘We shall be glad to provide any further information or explanation in this regard. Kindly

acknowledge the receipt of the following

Thanking You
Yours truly,

For Mpdi & Modi Constructions,

Managigl’a/er'

Encl

1. Copy of Circular No.108/02/2009-ST dated 29.01.2009
2. ST-3returns

3. Copy of counterfoil of the payment challan.




MODI & MODI CONSTRUCTIONS

5-4-187/3 & 4, |l Floor, M.G. Road, SECUNDERABAD - 500 003.
: '© : 66335551 (4 lines) Fax : 040-27544058

To,

The Asst Commissioner,

Service Tax: Anti Evasion,

Office of The Commissioner of Customs,
Central Excise & Service Tax,
Hyderabd Il Commissionerate,

Hyderbad , A.P. Date: 12.03.2009

Ref.: 1. Your summon dated 27.1.09 bearing no. HQST No. 15/2009ST AE.
2. Circular No. 108/02/2009 issued by the Central Board of Excise and Customs
dated 29.01.2009.

3. Clarification issued by The Joint Commissioner, Service Tax on 21.02.200%

Dear Sir,

Mr. Shankar Reddy - Admin Manager has produced the relevant documents
requested by you in reference 1 from time to time, as per your request, over the last
several weeks. Mr. Shankar Reddy has also explained in detail the method adopted
for computing service tax. In any case, please find enclosed the copy of challans
showing proof of payment of service tax along with copies of ST3 returns filed for

the period 1.06.2006 to 31.12.08. Please write to us if any further clarification are
required

You are aware that there is a great deal of uncertainty regarding the applicability and
method of computation for payment of service tax by builders. We have paid service
tax on advances received from purchasers as per our understanding of applicability of
service tax, after regular consultation with our counsel and also in consultation with
the Excise Department. The Excise Department had issued clarification regarding
applicability of service tax (Reference 3 above} and we have been following the
same. Upto date service tax payments have been made upto 31.12.08.

Vide circular given in reference 2, The Central Board of Excise and Customs has
clarified that the builders, promoters and developers are not liable for payment of
service tax under the circumstances mentioned in the said circular. We are
developing flats/independent houses by providing our own design, planning and
construction and the prospective purchaser is purchasing units in our projects by way

.of an agreement of sale. Therefore, as per circular given in reference 2, we are not
liable for payment of service tax.

Under the circumstances we request you to please drop any proceedings-smentiored-=
in your summons (Reference 1). Further, we wish to withdraw| qur service tax .
registration. We request you to please do the needful. We are willif g to provid&HfF oF
further details or documents that you may require, Commissi

Thank You.

Yours sincerely,
For MODN & MODI ONSTRUCTIONS,

Soham od'i/

Hyd - }1, Commissionerate
HYODERABAD,

AN TS ez - e
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" MODI & MODI CONSTRUCTIONS

5-4-187/3 & 4, 1l Floor, M.G., Road, SECUNDERABAD - 500 003.
@ : 66335551 (4 lines) Fax : 040-27544058

—

L e

'Please do the needful and oblige.

Date: 09.02°2009

To.

Mr. R. L. Ramesh Ram.
Assistant Commissioner,
Service Tax — Anti Evasion.

Dear Sir,

Sub.: Submission of details as per schedule — reg.

Ref.: Your letter no. HQST NO.1 5/2009 ST AE dated. 27.01.2009.

With reference to the above, we request your good selves to grant two more days’

time i.e. upto 11.02.09 to submit all documents which mentioned schedule in summon

vide no HQST NO.15/2009 ST AE dated 27.01.09 as we are in taking of legal .
opinion from service tax experts with reference to circular no. 108/02/09 of CBEC.

Which says “Sale of property won't come under purview of service tax’s. '

R

) f . T ,.m-.-_‘.....-___:\___Q.L,‘_TAW!W ' o ;
Thanking vou, . : o

£ .
Clitez ot

For Modi & Modi Constructions, commfsﬁﬁf‘:ef

\/

Authorised Signatory.

Centra Exciss & g

5 Cugtoma ?‘%
&

Yige Tax




Ph: 040- 2323 1481
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OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE &

SERVICE TAX :HYDERABAD |l COMMISSIONERATE:: SHAKAR BHAVAN
L.B.STADIUM ROAD:: BASHEERBAGH:: HYDERABAD-500 004,

SUMMONS
{Under Section 14 of the Central Excise Act.1944 made applicable to Service Tax
under Section 83 of Finance Act, 1994)

HOQST NO.15/2009 ST AE Date: 27.01.2009.

To

M/s. Modi & Modi Constructions,
5-4-183/3 & 4,

Soham Mansion,

MG Road,

Secunderabad.

Kk k k%

Whereas an investigation agamst you about non-payment/evasion of
Service Tax/contravention of the provisions of Finance Act, 1994 and Rules made
there under is being inquired by me /under my orders.

And whereas [ have reasons to believe that you are in possession of facts
or/and documents and things which are relevant to the above inquiry.

You are hereby summoned under Section 14 of the Central Excise Act.,
1944 made applicable to Service Tax matters under Section 83 of the Finance Act,
1994 to appear before me in_person on the 9t day of February, 2009 at 11.45
Hrs in my office situated at HI Floor, Shakkar Bhavan in the office of the
Coromissioner of Customs and Central Excise, L.B. Stadium Road, Basheerbagh
Hyderabad -500 004 to give evidence truthfully on such matters concerning the

enquiry as you may be asked and to produce the documents and things mentioned in
the schedule below:

If you fail to comply with this summons and intentionally avoid to attend
or to give evidence and to produce the documents and things, without a lJawful excuse,

you will be liable to be punished under the provisions of section 174 & 175 of the
Indian Penal Code. Penal provisions are applicable under Section 77 of the
Finance Act, 1994 for delay in subinission of documents/information within
stipulated date/time specified above.

SCHEDULE

1. Details of works carried out / amounts received towards rendering taxable services

for the period from 16.06.2005 to 31.12.2008.
2 Details of Bank statements for the relevant period.
3. Balance Sheets for the years 2005-06, 2006-07 & 2007-08.
4, Details of service Tax payments, if any, made for the relevant period.
5 Copies of GAR Chalians and ST-3 returns filed, if any, for the relevant period.

Given under my hand and seal of office today the, 27t day of J uary, 2009

ek ﬂ"h?f#}ﬁ R .
G confref 2 ~
o S~ ~E, . Q’\a\\‘
F.‘ _:e r K;?Ff .\\@. ,a '
. ) .

SOREA ' AU | | (R.L. R%MESH RAM)
b % )2 5y Assistant Sommissioner
1 ,‘\\ SE e Service Tax ::Anti Evasion
N i O B

NO FE, Uﬂdel‘ éla;ﬁv@i«: 3 of Sec 14 of Centra! Excise Act, 1944, the above inquiry is deemed to be “Judicial
pro(:eedmgﬂ Hithipatie meaning of Sec!93 and Sec 228 of Indian Penal Code, 1860 according to which

giving IntemHoial false statement in any stage of proceedings punishable under Secl193 and intentional
msukt or interruntinn ta pnhlic carvant cithina in an

A o L L R T I 1 ~ ~ ~



OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE AND
SERVICE TAX : HYDERABAD Il COMMISSIONERATE
3" FLOOR : SHAKAR BHAVAN : BASHEERBAGH : HYDERABAD - 500 004

PHONE NO 23231172
CNo: WCS/ 123 BY SPEED POST Dated:02-01-2009
To
M/s

MODI AND MODI CONSTRUCTIONS,
5-4-187/3 & 4,SOHAM MANSION,
M.G.ROAD,SECUNDRABAD HO,
Hyderabad 500003

Gentlemer:,

Sub:-Service Tax-Payment of Service Tax and filling of Service Tax

Returns under Section 70 of the Finance Act,1994 - Reg.
ok ook o e e

Ref: Your registration No: AAKFM7214NSTO01

With reference to the above, you are requested to furnish the returns in
form ST-3 to be filed on half yearly basis. The half yearly return for April to

September has to be filed on or before 25" October and second half year retura for
October to March has to be filed on or before 25™ April.

Therefore you are requested to file the return upto the period ending
30-9-2008 along with original copies of TR6 Challans. Hence, please take note that the
said returns along with late fee of Rs.2000/-for each non filed return and the same

" may be filed within seven days from the receipt of this letter failing which action will be
initiated as per law.

' Delay in depositing tax attracts interest @ 13% per annum. In
addition, it, also attracts a penalty per day of delay or 2% per month of the Tax

liability, which ever is higher. This penalty could be upto the amount of Service Tax
payable.

This letter is issued without prejudice to any other action that may be

initiated against you under the Finance Act,1994 and the rules made her under or any
other law for the time being force in India. '

Superintenderfi of Central Excise
Servite Tax, Group-X

E\prakash\WCS Non filing.doc



4
OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS & SERVICE TAX

HYDERARBAD IT COMMISSIONERATE
SHAKKAR BHA 52

nexe) i: HAWAN L.B.STADIUM ROAD
BASHEERBAGH::HYDERBAD =500 004

3%° FLOOR (An

O.R.No. 34 /2010-ST

HQST No: 59/09 - AE IV Date: 12.04.2010

SHOW CAUSE NOTICE
Sl R atolh NOTICE

Sub : Service Tax — Works Contract Services - M/s. Modi & Modi Constructions - Non payment

of Service tax on taxable services rendered — Show cause Notice — Reg.
****f;**********

M/s. Modi & Modi Constructions, 5-4-187/3 & 4, 1 Floor, MG Road, Secunderabad — 500 003
[bere in after referred to as ‘the service provider’] are engaged in providing works contract service . M/s.
Modi & Modi Constructions is a registered partnership firm and got themselves registered with
department for payment of service tax with STCNo. AAKFM‘ZZMNSTOOI .

2. As per Section 65(105(zzzza)) of the Finance Act, 1994 "taxable service"
workscontract means any service provided or to be provided to any person, by any other person in

relation to the execution of a works contract, excluding works contract in respect of roads, airports,
railways, transport terminals, bridges, tunnels and dams,

Explanation.—For the purposes of this sub-clause, “works contract” Means a contract wherein,—

(i) Transfer of property in goods involved in the exeéutibrf of such contract is leviable to tax as sale of
goods, and :

(ii) Such contract is for the purposes of carrying out,—

(a) erection, commissioning or installation of plant, machinery, equipment or structures, whether pre-
fabricated or otherwise, installation of electrical and electronic devices, plumbing, drain laying or other
installations for transport of fluids, heating, ventilation or air-conditioning including related pipe work,
duct work and sheet metal work, thermal insulation, sound insulation, fire proofing or water proofing, lift
and escalator, fire escape staircases or elevators; or ’
(b) construction of a new building or a civil structure or a
primarily for the purposes of commerce or industry; or

(c) construction of a new residential complex or a part thereof: or
(d) completion and finishin
refation to (b) and (c); or

{e) turnkey projects including engineering,
projects;

part thereof, or of a pipeline or conduit,

g services, repair, alteration, renovation or restoration of, or similar services, in

procurement and construction or commissioning (EPC)

3. As per Section 65(91a) of the Finance Act, 1994, “Residential Comiplex means any
coniplex comprising of — ‘

(i) abuilding or buildings, having more than twelve residential units
(ii) a common area; and
(iii) any one or more of facilities or services such as park, lift,

parking space, community hall,
common water supply or effiuent freatment system,

4. On gathering intelligence that M/s, Mod; & Modi Constructions though registéred with the service
tax department are not discharging the service tax liability properly and also not
returns, investigation has been taken up by the department and Summons dated 11.1.2010 for submission




of relevant record /documents / information have been issued to them. On verification of records
submitted by the assessee, it is found that M/s. Modi & Modi Constructions have undertaken a single
venture by name Nilgiri homes located at Rampally village, Keesara Mandal, RR District, and received
amounts from customers from December, 2007 to December 2009 towards sale of land, agreement for
development charges for development of the layout into plots by laying of roads, drainage lines, electrical
lines, water lines etc., and agreement of construction. In the said venture, in respect of 18 houses they
have entered into sale deed, agreement for development charges and agreement of construction with their
customers. Till date they have not filed the ST3 returns with the department. However, they have
submitted the copies of the ST3 returns prepared for the periods October, 2007 to March 2008, October,
2008 to March 2009 which were not acknowledged by the department, along with the copies of the
challans consisting of payments of Rs. 13,56,460/-. It is also found that in respect of 18 houses they have
paid the said service tax for the period from December, 2007 to December, 2008 under Works Contract

service availing the option under Rule 3(1) of the Works Contract (Composition Scheme for Payment of
Service Tax) Rules, 2007.

5. A Statement has been recorded from Sri. A, Shanker Reddy, Deputy Genteral Manager
(Admn.) authorized representative of M/s. Modi & Modi Constructions on 1.2.2010 under Section 14 of
the Central Excise Act,1944 made applicable to Service Tax vide Section 83 of the Finance Act, 1994, Sri.
Reddy vide his Statement dated 1.2.2010 had interalia stited that “the activities undertaken by the
company are providing services of construction of Residential Complexes. They purchased the land under
sale deed. On that they constructed the residential complexes. Initially, they collect the amounts against
booking form/agreement of sale. At the time of registration of the property, the amount received till then
will be allocated towards Sale Deed and Agreement of construction. Therefore, service tax on amounts*
received against Agreement of construction portion up to registration was remitted immediately after the
date of agreement. The service tax on remaining portion of the amounts towards Agreement of
construction is paid on receipt basis. Agreement of sale constitutes the total amount of the land / semi
finished flat with undivided share of land and the value of construction. The sale deed constitutes a
condition to go for construction with the builder. Accordingly, the construction agreement will also be
entered immediately on the same€ date of sale deed. All the process is in the way of sale of the constructed
unit as per the agreement of sale but possession was given in two phases one is land / semi finished flat
with undivided share of land and other one is completed unit. This is commonly adopted procedure as
required for getting loans from the banks”. Further, he stated that services to a residential unit / complex
which is a part of a residential complex, falls under the exclusion claise in the definition of residential
complex. Further, he stated that they have stopped collection and payment of service from 1-1-2009 in the
light of the clarification of the Board vide circular No. 108/02/2009 — ST dated 29 January 2009,

6. As per the -exclusion provided in Sec 65(91a) of the Service Tax Act, the residential -
complex does not include a complex which is constructed by a person directly engaging any other person
for designing or planning of the layout, and the construction of such complex is intended for personal use
as residence by such person. Here, “personal use” includes permitting the complex for use as residence by
another person on-rent or without consideration. It is further clarified in para 3 of the Circular No.
108/02/2009 — ST, dated 29" January 2009 if the ultimate owner enters into a contract for construction of
a residential complex with a promoter / builder / developer, who himself provides service of design,
planning and construction; and after such construction the ultimate owner receives such property for his
personal use, then such activity is not Hable to service tax. Therefore, as per the exclusion clanse and the
clarification mentioned above, if a builder/promoter/developer constructing entire complex for one person

for personal usc as residence by such person would not be subjected to service tax. For example,

construction of residential quarters by the Income tax department for their employees by employing a
contractor for design, planning and construction is not leviable to service tax because it is for the personal
use of the Income tax department. Normally, a builder/promoter/developer constructs residential complex
consisting number of residential units and sells those units to different customers. So, in such cases the
construction of complex is not meant for one individual entity. Therefore, as the whole complex is not
constructed for single person the exclusion provided in Sec 65(91a) of the Service Tax Act doesn’t apply.
Further, the builder/promoter/developer normally enters into construction / completion agreements after
execution of sale deed. Till the execution of sale deed the property remains in the name of the
builder/promoter/developer and services rendered thereto are self services. Moreover, stamp duty will be
paid on the value consideration shown in the sale deed. Therefore there is no levy of Service Tax on the
services rendered till sale deed i.e., on the value consideration shown in the sale deed. But, no stamp duty
will be paid on the agreements / contracts against which they render services to the customer after
execution of sale deeds. There exists the service provider and service recipient relationship between the
buildet/promoter/developer and the customer. Therefore, such services against agreements of construction
are invariably attracts service tax under Section 65(105(zzzza)) of the Finance Act, 1994,



]

avail of opportunity to be heard in person before the case is adjudicated. If they do not reply to the Show
Cause Notice within 30 days or do not appear in person when the case is posted for personal hearing, it
would be presumed that the Notice does not have anything to state in their defense or they do not prefer

any personal hearing and case will be decided on merit based on the evidence available on record.

13. This show cause Notice is issued without any prejudice to any other action that may be
taken against the recipients of this Notice 0

T any other persons concerned with the Finance Act or any
other law time being in force.

14.  The above Notice is issued placing Reliance on the following Records:

(1) Soft copy of the bank statements, books of accounts, Customer documents 2008-09 and
2009-10 (upto Dec 2009),

(2) Service tax statement submitt
25-11-2009.

(3) The Statement dated 2.1.2010 of Sri. A. Shankar Reddy,
Modi Constructions.

(4) Balance Sheets of M/s, Mod; & Modi Constructions for the year 2008-09,

ed by M/s. Modi & Modi Constructions vide letter dated

Authorised person of M/s. Modi &

T o
e )0
ADDITIONAL COMMISSIONER

\/;\“/I}s. Modi & Modi Constructions, 5-4-187/3 & 4, I1 Floor, MG Road, Secunderabad — 500 003

(By Speed Post Ack. Due)

Copy to:

The Superintendent, ' Service Tax, Group-X, Hyderabad
Hyderabad.

The Superintendent, Adjudication, Hayrs,
Office Copy / Spare Copy.

-H Commissionerate, Shakkar Bhavan,

Hyderabad-II Commissionerate, Hyderabad,




7. As per the definition of “Residential Complex” provided under Section 65(91a) of the
Finance Act, 1994, it constitutes any one or more of facilities or services such as park, lift, parking spece

td

: -» and the layout was approved by
HUDA vide permit No. 6092/MP2/Plg/HUDA/07, dated 16-1 1-2007. As s

the assessees have entered into 1) a sale deed for sale of land together with / without semi finished portion
of the house and 2) an agreement for construction, with their customers. On execution of the sale deed the

that they have collected an amount of Rs. 1,46,64,738/- against agreements of C
period from January 2009 to December 2009 and are liable to pay service tax including Education cess
and Secondary & Higher education cess of Rs,. 6,04,187/-

and the interest at appropriate rates under
works contract service respectively. The details of amounts collected, service tax liability are as detailed
in the Ammexure to this Notice, .

onstruction during the

investigation. Hence, the service tax payable by M/s. Modi & Modi Constructions
recoverable under Sub Section 1 of Section 73 of the Finance Act, 1994,

10, From the foregoing it appears that M/s. Modi & Modi Constructions, 5-4-187/3 & 4,
I Floor, MG Road, Secunderabad — 500 003" ‘have contravened the provisions of Section 68 of the
. Finance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994 in as much as they have.not paid the

appropriate amount of service tax on the value of taxable services and Section 70 of the Finance Act,
1994 read with Rule 7 of the Service Tax Rules, 1994 in as much as th
for the taxable services rendered and aiso did not truly and cotrectly assess the tax due on the services
provided by them and also did not disclose the relevant details / information, with an intent to evade
payment of service tax and are liable for recovery under proviso to the section 73(1) of the Finance Act

11. Therefore, M/s. Modi & Modi Constructions, 5-4-187/3 & 4, 11 Floor, MG Road,
Secunderabad -~ 500 003 » are hereby required to show cause to the Additional Commissioner of
Customs, Central Excise and Service Tax, Hyderabad-II Commissionerate, 3 floor, Shakkar Bhavan,
L.B. Stadium Road, Basheerbagh, Hyderabad-5 00 004, within 30 days of receipt of this Notice as to why:

() " a differential amount of Rs. 5,86,589/- towards Service tax, Rs.11,732/- towards Education

Cess and Rs.5,866/- towards Sécondary” & "Higher Education Cess ( a total amount of
Rs.6,04,187/-) should not be demanded on the works contract service under the Sub Section 1

of the Section 73 of the Finance Act, 1994 for the period from January 2009 to December

2009,

(i)  interest is not payable by them on the amount demanded at (i) above and also on the delayed

payments made during the period from January, 2009 to December 2009, under the Section 75
of the Finance Act, 1994

(i)  penalty should not be imposed on them under Section 76, 77 and 78 of the Finance Act,1994

- 12, l They are also required to produce at the time of showing cause, all the evidence upon

which they intend to rely in support of their defense. '}'hey are also required to state whether would like to

een from the records submitted,

ey have not filed statutory Returns i
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My personal details are as above. Iam appearing before you on behalf of M/s Modi and
Modi Constructions to give my truthful statement in respect of the affairs of the sajd

company, in response to your summons dated 13.1.2010 issued on the company. In this
i esent before the Service Tax authorities in

Q 2) You are aware that without submission of documents and information like month wise
details of receipts, liability of tax and interest cannot be arrived at as the rate of tax and

classification during the subject period changed. Then, why you have not submitted all the

documents and information as called for therein the summons dated 13.1.20107

» Bank statements, Customer documents and unaudited book of
accounts upto December, 2009 were provided in CD. The sample copies of agreement of
construction and sale deed, monthwise receipts statement are also provided. Trial balance
sheet for this financial year upto December, 2009, remaining copies of the ST3 retumns |,

plot-wise receipts details towards sale deed and agresment of construction for the months
Nov & Dec 2009 wili be submitted at the earliest.

Q 3) When was the business operations started by M/s Modi and Modi Constructions.?
What are the activities undertaken by the said company?




< _Mh&._mw%&%
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A) We are having single project under this concern since inception, namely 1) Neelgirj

Q5) When did You receive the first Payments for service and when did you star providing
the services of consiruction? -

First booking amount Was received in Deg 2007, and the construction was alsg started in
the same month,

A) Al the tax hag been remitted in advance, considering the first receipt as tax ag per actual
completion of work though the partial amounts are receivable by the date of payment of

tax. We have already submitteqd consolidateq receipts towards the services from our
Customers,

Q8.)How did you reclassified ang converted the services of construction ingo works
contract serviceg?




-3-
Q. 10) Do you say that the difference of total receipts up
worksheet and the total of values shown in ST3 returns filed,
from 1/2009 to 12/2009 on which tax has not been paid?

to Dec., 2009 shown in your
pertains to the months starting

A) Yes.

Q.11) Why did you stop payment of service tax from 1-1-2009 and also not submitted the
returns?

A) Our customers have Stopped payment of service tax from January, 2009 onwards in the
light of the CBEC Circular No.108/2009/ST dt.29.01 -2009. We already submitted our letter

A) In this regard, we have already provided our submissions in detail vide our letters dated
13-3-2009 and 2-7-2009 respectively. Copies of the same will be provided.

Q 13) Do you want to say anything more?

A) The word used in the exclusion is ‘complex’ not the ‘residential complex’. A complex
may also have single residentia] unit. Therefore, it is understood by us and our customers,
services to a residential unit / complex which is a part of a residential complex, fails under
the exclusion clause in the definition of residential complex, :

BEFOREME \W
. SHANKAR REDDY) [3-/'¢40

For  M/s Modi and Mod; Constructjons
g\ >o Hyderabad. '
SUPERINTENDE
SERVICE TAX

ANTI EVASION (GR. VI)




