IN T HD COURT:OF. III SENIOR CIVIL JUDGE CI'I‘Y CIVIL COURT,
'AT SECUNDERABAD: '

Dated: Thursday this: the 21 s_tﬁ'day o_f November, 2013.

~Present: Smt. G Neelima; B.L.,
1 Senior Civil Judge. .

. OSINO! 19/0F: 2011 -

Between: o
_Dr. GHL Saravana. _ _ . ) ...Plaintiff,
© Amd, ' o
M/ s. Alpine:Estates., '
; Rep. by iis Managmg Partner : .
Mr. Soham- M0d1 ) ...Deféndant.

This suit is coming for hearing. before me in the presence of
Sri. S. Venkatachalam, Advocalte fofPI%u’r’it’iff and Sri. C. Balagopal, Advdcat¢ for
defendant, and the matter having stood over for consxderatlon txll th1s day, this
court delivered the followmg

- - JUDGMENT

t This is a suit filed for 1'eé6véfyh£-*‘an‘10unt’ paid towards service tax.

Z. Brief averments of the plaint are that plaintiff purchased flat No.514 in

B-block of West wing in May flower heigh{s, Mallapur, Hyderabad admeasurihg
1175 sqg.feet @ 2450 per sq,ft. for a total sale consideration of Rs.32.30,006/ -
from the defendant. Plaintiff has also paid a sum of Rs.80,825/- towards stamp
duty and 1'egistratioh charges. ‘Rs.32.,300/ - towards vat and Rs.99,910/-
rowards service tax on the said amount. In all plaintiff had paid a total sum of
R5.34,52,035/- towards the cost of the flat so purchased b_y the plaintiff.
Plaintiff paid all the said amounts within tne schedule of ‘the payment
nrescribed by the defendant éhd also as ber the sltatement of account issued to-
the plaintiff. Defendant had executed and registered sale deed in favour of the
plaintifi and handed over possession of the flat to the plaintiff. Service tax of
s.99,910/- ﬁas wrongly collected by the’ deferidant from the plaintiff and' it
was not all accounted by the defendant. Defendant is not entitled to collect the

service tax from the plaintiff and plamtlff had aheadjz addressed letter on

?ﬁgﬁ‘“ﬁé}\g i

33.09.2010 requesting the defendant for refund of the service t ':;; ; "y
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letter dt.27.09.2010 allegmg that the service tax liability is under litigation and
unless and untﬁ the.said litigation is restlved with the service tax department
the defendant cannot conctude for refund of the said amount. Plaintiff
subsequently addressed letter to the income department on 08.10.2010 with
regard to collection of service tax .by'the defendant. On plaintiffs further
enquirics he came to know that on 16.06.2010 the commissioner of Central
Excise has issued a show cause notice to the deferidant with regard to non
gaavmént of service tax. It 13 very clear andue;vident that the defendant has
collected the amount from the plamtlff in-the name of service tax but till now it
has not deposited the s'ud amount with the conceéermed department of ihe
Government and it is also‘ a fact that the flat purchaser is not all liable to pay
the service tax and in this connection th’érc exists a circular No.108/2/2009,
dr. 29.01.2009 stating that the purchaser is not liable to pay service tax. It is
very clear and evident from the above that the defendant is not entitled for
coltection of service tax from the plétintiff and -the same has been wrongfully
collected from the plaintiff by defendant. Defendant is therefore liable to return
the said amount of Rs.99,910/- together with 18% interest per annum. Though
he made several demands the defendant gave deéf ear. On further enquiries
resident of flat No.106 of the same coﬁplex _belonging to Mr. S. Subramanian
confirmed. that the defendapt has refunded the service ta;s( amount of
Ks.1,28,569/- which has been collected from him. Defendant is not refunding
the service tax amount to the plaintiff on par with the said Mr. Subramaniarn.
Therefore plaintiff caused a 1egal notice dt.23.09.2010 calling upon the
defendant to refund to the plaintiff a sum of Rs.99,910/- being the service tax
coliected from the plaintiff. Defendant issued a vague reply dt.27.02.2010.
Hence this suit.

3. Written statement filed by the defendant alleging (hat defendant had

51 ﬂ".r ig.'
3&@:&5 reply rega_rdmg the service tax habihty saying that the same is under

tuangt and no decision can be taken regardmg the refund  unless the
ugaglo‘il fa sorted out. Letter addressed to income tax department is not within
- gledge of defendant. Defendant does not indulge in such illegal

l?"

es as they had reputatlon in the market Circular No.108/2/2008,
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Inspite of the above. circular: the central ué}'{ciseﬁ authorities ‘Tiave issued show
cause notices to this -defenidant for :non payment-of service tax. As such this
defendant through-its associate- companjﬁ-f‘Modif- Cons'mlcﬁonS" has 1ﬁ1e'd_ a-writ
petition 'No;26007]2009-bef0re‘ the Hon'ble H'ig.h Court. of judicature of A.P.,
which is béihg contested: b.y'-the’cénﬁi‘al*éis:cise} departmient and the matter. is
pending ad_]udma‘uon The writ petition” has. ‘been ﬁled challenging the service
tax liability. As such there is an ambiguity. 1egaxdmg the payment of service tax
by the defendant and due to Which the defendant had collected the service tax
andd depqsited the same with authority. Defendant cannot ‘take a-decision on
the service. tax as.it is sﬁbjﬁdiée. It is hqf; the intention of the defendant to
dupe the plaintiff or any other customers. Defendant is not liable for refund ;any
axnount much less Rsl.99,9 10/- with-inierest which was collected for service
tax. At the time of booking the plaintiff has been clearly explained regarding the
service tax liability which' is. also mentioried in' the booking form. so also the
agreement of sale dt.05.09.2008 at clause 16 it is clearly mentioned that the
,ermce tax is payable by the buyer i.e. plamuff Subsequent documents like
agreement of construction and the salc deed which has been duly Tegistered
aiso clearly state about the service fax lability of the buyer i.e. plamtlff.
-Defendaﬁt had sent a statement of account dt.03.07.2009 which shows a
' service tax liability of Rs.99,910/- and the plaintiff had received the same and
acknowledged. As per {he statement of account the plaintiff has paid the
~omplete sunount through his father and the plaintiff had also addressed a
letter dt.09.12.2009 cdnﬁz_-'mmg the paymehts and further stated that no excess
payment ]Jgs been made by the : plaintiff. There was an ambiguity in
applicability of service tax. Service tax jWaS first introduced for residential
complex iﬁ 2005. Since there have been several circular and notifications
regarding apphcabﬂlty of service tax. Builders are liable to pay service tax on a
maonthly/ qualiel ly basis on the installments/advances received from customers

and upto 31.03.2009. Rs.51.01 lakhs was paid to the service tax department g

The allegation that no payment is made to the department is not true. Thls o
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issued a show cause notice demanding payment of Rs.31.10 lakhs.
Subsequently after hearing the appeal of the defendant the department has
issued an order dt.15.10.2010 confirming: t_hé kability of Rs.31.10 lakhs, The
defendant is in the process of further,:appedls. .Litigation pertains to advance
recetved from the. customers. for the period of September 2007 to. December
2008, Amount collected -froxﬁ the plaintiffl has been paid. to the d‘ep.artment.
Defendant is Hable to pay-huge amourit to the department for the year 2009,
Therefore the quesﬁbn of refunding the service tax amount to the plaintiff does
not arise at this point of time and can be considered only after the out come of
the writ petition pending -before the-Hen'ble High court of A.P., It has been
pressurized by the department for the-service tax liability and as mentioned
above the same is subjudice:'Defendaﬁt has been. collecting th service tax
liability in the form:of security deposit or post dated cheques along with an
‘undertaking from- the customers -regarding the service tax liability. Hence
prayed to dismiss the suit: ' B A' | B | |

4. Followingissues framed for:trial:

i. Whether the plaintiff is entitled to recover the suit-amount from the
defendant as prayed for ?

2. To what relief ?

5. Plaintiff examined himself as PW:I:it)ut his evidence eschewed from ~
record and PW.2 was examined: and marked Ex.Al office copy of legal notice,
dt.23.09.2010, Ex.A2 reply to legal notice sent by .defendant. Ex.A3 letter,.‘
dt.08.10.2010, Ex.A4 extract downloaded from internet regard service tax,
Ex.A5 copy of the circular No.108/2/2009, of the Government department,
Ex.A6 general power of attumey givénw in favoui‘ of G. Babu Prasad, on its
behalf.

6. Defendant examined as DW;1 and marked Ex.B1 order No.49/2002,

dt.31.08.2012 issued by thé service the service tax authorities, Ex.B2 appeal

| No.8/2012, dt.31.01.2011," Ex.B3 stay order No.666 & 667/2012, Ex.B4 %
AEERTEe ; @M@i r o g

céft-if_i_gé;tg: 'isi_‘c..srued by the Chartered Accoumtant of the. defendant on jf

7. V_V!Heard arguments. .. - - , M _
8. ISSUENO.l;  Whether the plaintiff is entitled fgiirec
suit amount _from the deféridant as prayed for ?
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Case of the:plaintiff is that-he -puf‘éﬂé{sed’» flat-No.514 in:B-block of west
ng in may flower: helghts Mallapur;. Hyderabad. for a. total: sale consideration
of Rs 32, 30 ,000/- from the. defendant.; Plaintiff has: also paid .a -sum of
Rs.89,825/- towards stamp. duty-‘andr-w‘13$.3;2,3_00,’ - towards vat.and Rs.99,910/-
towards service tax in all he had- paid. a-total sum of Rs.34.52,035/- towards
cost of fhe flat. Accordingly sale deed ‘v;ra:s executéda- in. favour of the plaintiff.
Sélﬁqe tax was wrongly collected by the defendant. Defendént is not entitled to
collect the service tax from the. plaintiff. He also issued letter to the defendant
on 23.09.2010. Defendant gave replyl'staﬁn-g- that service liability is under
_‘J.itigation. Subsequently defendant had received notice from central excise

: departrﬁent for non.payment of service.tax..It is. very clear and evident that
respondent has collected the amount from the plaintiff in- the name of service

“tax but till now it has not deposited. the said amount with the concerned

department of the Government and flat qurchasel“ is not liable to pay the

service tax. There is a circular issued by central excise department
4t.29.01.2009. So defendant is liable to 1efund the service tax which it had

collected from the plamtlff . ] _ ' X

Whereas defendant contended that f)laintiff had p_urchased the flat and
made payments but it has no.t wrongfufly collected service tax from the
defendant. Service tax Hability is under liﬁgaﬁon Vand no decision can be given
vegarding refund unless the litigation is sorted but. Central excise department
had issued notice to the defenda;nt inspite of circular No.108/2/2009
dt.29.01.209 regarding service tax liabiiity._Then_Fhis defendant through its
associate company filed writ petition No.ﬁéOO? /2009 before Hon'ble High Court
of {]:udiézifure of AP, challenQing service | tax liability and is pending

:%1djudication'.‘ As there is an anibiguity 3 régafding payment of service tax

defendant collected service tax and has deposited the same with .the

l:'iepaﬂmént. Defendant cannot take -d.ec‘_ision on the service tax as it is
subjudice and it is not the intention of the defendant to dupé the plaintiff or
any other customer. Hence it is not liable to make payment.

The plamtlﬂ' in order to prove the HLability of the defendanta?&g 3ol

athez as . PW.2 and marked Ex.Al to A6 on his behajf Smé

£
-deny its 11ab111ty to refund the service tax the primary burdenfj g

'% B
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6
0 prove the'liabiiity of the defendant in respect of service tax.
Evidence of PW.2 is in accordance with the averments of the plaint and in
rune with Ex.Al notice and Ex A8 letter.

During the cross examination he hiad stated that at the time of -booking

flat by the defendant in the year 2008 defendant had ‘furnished the booking

form and as per the form sérvice tak has to.be paid bythe party in whose name |

the flat is booked. Sale deed was executed in favour of his son on 10.11.2008
and as per clause 8 of the sale deed 'iaurchaser‘of flai shall be solely responsible
for any sales tax, vat, service tax or any othér -similar levy respons‘ible for any
sales tax, vat, service tax with respect to the sale of the construction of the

apartment under this.'saleﬂ deed. Builder has collected. service tax from plaintiff

and circular was issued ind t.he:month of January 2009. After the above circular,

he had issued notice und_e'r‘Ex.—AL on 23.09.2010 to the defendant. As pef
Tx.A2 the defendant replied that 41iﬁgat10n is pending between' the- defendant
and central excise departﬁent‘with i—egard to service tax. 50 they cannot decide
about refund of service tax to the plaintiff.

Defendant exammed DW 1, He reproduced the allegatlon of written
statement. A lot of cross exammation was done by the learned counsel for
plaintiff with regard to various aspects.

With the above evidence available on record now the issue. required to be
decided is whe‘ther'defendaht ié under an obligation to refund the service tax
collected from the plmntlff even before it was. refunded by the. central excise
department

Plaintiff based nis claim relymg on the Ex.A4" extract downloaded from
internet with regard to service tax Ex A4 is neither a c1reular nor a noiification

gégd by the eentral excise department Ex A4 appears to be a text note. Only
, Gt

Q‘\ q;r or notifieation issued by ‘the Government department is binding on

Payin]

issued by service lax authorities, Ex.B2 stay order in.appeal ST/ 669 702/2011

clearly discloses that defendani knocked the doors of court seeking verdict with
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regard to the circular and show cause hoﬁceissﬂed by the central excise

department. In Ex.B3 stay - order': he central sale tax tribunal had referred
-abaut the payment of enhre amount of service tax and education cess totahng
10 Rs. 9,47,737/-. Ex.B4 also reveals: that Rs.9,038,392/- was paid by the
defendant from Jénuary 2007 t(.) 'December 2..012 under different challans.
From Eﬁ.Bl to B4 defendémt could estabiish that it has remitted service tax
collected fromn the plaintfl to thé Centra.l e):(cise dépa_rtment and is also
prosecuting the matter of service tax with ‘ﬂlléllt' dep.arfmeht. '

When the adjudication.is pending with regard to service tax collected by
the defendailf.and remitted tb_ the quénuﬁéﬁt d,efenda.ntlsh_all not be forced to
refund the service tax to the plaintiff. Even the defendant fairly conceded before
this court that once the writ petition filed by it was disposed he is ready to
coniply the directions issued by central excise and sales tax tribunal with
regard to service tax. . | o :

Though the plaintiff contended that defendant had refunded the service
iax so collected to some persons but failed to prove and establish the same
which: jrﬁprobablizes the case of the plajntiff. :

- Taking into consideration of all the facts this court has no hesitation to
come to conclusion that basing on Ex.A4 text no_té plaintiff cannot demand the
defendant to refund the service tax collected from him. Plaintiff is at liberty to
seek the refund of _service tax if the tribuna.l ‘concerned directs so while
disposing appeal No.ST/669 & 702/ 2011. Therefore plaintiff is not entitled for
the suit amount.

3. ISSUE NO.2: To what relief ?
| | For the aforesmd dlscussmn pIaleff is not enhﬂed for decree of the su1t
in the result, suit is dismissed without costs.

Typed to my dictation, corrected and pronc}unced by me in open court this the 21st

day of November, 2013.

-f-n‘ﬂﬂi:ﬁ ?
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Anpendxx ) f '=Ev1dence

Wltnesses ,Exammed
Fnr plaintiff. : - For.defendant. .
P.W.1: Dr. GHL Saravana (Eschewed} DW M. J ayaprakash
P.W.2: (. Babu Prasad.

Documents .marked '61_1 Sbehalf of plaintiff
Ex.Al: Ofﬁce ‘copy of legal IlOthe, dt:23.09: 2010 e
Ex.AZ: Repiy to legal notice sent: by defendant dt.27.09. 2010 |
Ex.A3: Letter, dt.08.10.2010.. |
Ex A4t Extract downloaded from internet regard service tax _
Ex. A .Copy of the ercular No.108/2/2009 of the . Government- . o
department :

Ex.A6: General power of atfornev gwen m favour of G. Babu Prasad I;

Documents marked on behalf of defendant. -

ExBl:  Order No. 49/2002, dt.31.08.2012 issued. by the Service tax
authonues

Ex.B2: Appeal No. 8/2012 dt.31.01.2011 issued by the Semce tax
_ authonhes

Ex.R3: Stay order No. 666/2012 & 667/2012 in appeai No. S’I‘/669

?02 /201 1 issued by the gemce tax authorities.

- Ex.B4: Certlfmate issued by the Chartered-Accountant of the defendant
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'DECREE :.INj‘j:ORIGINAL-SUI'r

IN:THE. COURT OF IifE SENIOR'. IVIL JUDGE CITY CIVIL COURT,
AT SEUNDERABAD i

Dated: This the 21st _t'iay of November, 2013.

Present: Smt. G. Neelima, ‘B
IIL: Senior Cwﬂ Judge

os—.’=-—1\‘ro'?.-r-1=9::iof 12011
Between: L
Dr. GHEL Saravana S/0. G. Babu Prasad,
aged 33 years, Occ: Dental’ Surgeon,
R/0. Flat No.514, Block-B, West-Wing, -
May flower heights, Opp: Noma Kalyana Vedika,
Mallapur, Hyderabad - 500 076. ‘ ) ‘ ... Plaintiff,
And '
 M/s. Alpine Estates,
5-4-187 /3&4, 1L Floor,
- Soham Mansion, M
© Secunderabad - 500 3.
Rep. by ils Managmg Pa.rmer o :
Mr. Soham Modi, T T h R De'fendant.

Claim: This suit'is filed by the’ plamtjff U/Sectionn-26, Order VII Rule .1 and 2 of CPC
against the defendant for recovery of sum -of Rs.1,37,626/- with subsequent interest @18%
per annum from the date of suit till the date of Tea]ization,'.

Valuation: The suit is valued for Rs.1,37 626/ and court fee of Rs.3,826/- is paid
11 /Sec.20, Schedule T Article 1B & C of APCF and SV Act.

Cause of Action: The cause of action for the suit arose on 01.09.2008 when the plaintiff
booked the flat with the defendant and subsequent when the plaintiff had paid the entire sale
consideration and other charges as levied by the defendant which includes the service tax aiso
v (41.G9.2009. On 23.09.2010 when the Jegal notices was caused on the defendant, and on
37 19.9010 when the defendant replied to the legal notice caused by the plaintiff. On
DR2.10.2010 when the plaintiff addressed letter complaining against the defendant for
collection of service tax and non refund of the same to the plaintiff.

.

Plaint presented on: 28.12.2010.,
Plaint numbered on: 19.01.2011.

This sult coming on this day before me for final disposal in the presence of
S, . Venkatachalam, Advocate for plaintiff, and of Sri. C. Balagopal, Advocate for defendant
and this court doth order and decree as follows:

1. inat the suit be and the same is hereby dismissed:

2. !hat there is no order as to the costs of the su1t

11 Sefior Civil Judgt;,
Civil Court, Secunderabad.
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' Men‘l'o‘: of:Costs .

For plainﬁff i For defendant
L. Stamp on plaint  Re, 3.826i00" -
. 2. Stamp an power ‘ Rs. - % 2-00 " 2-00
3. Advocate fee - FC AND MC NOT FILED) -
4. Service of process Rs. 50-00 --
Total Rs.  3,878:0; S 2:00

ﬁ Crnl' 'Court Secuﬁderabad’..
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