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[SOA - Buyer Info Table |
Block No A 40 Sold Yes Booking Date 30-Oct-06
Agr Executed [ Agr Date _ Area o ?25
Parking Car - Booked by Sridhar . Pmt. Scheme QIS
Buyer Name  Mr. Shri Ram.S. Mogaliapalh %c-i»"}'!- F 4 Phone 93490323i3 _____
Address Flat ‘No—ll.'ll , Olive Reaidency P&rt‘olony, DHsuI-:rder Hyderabad.

Occupation Software Engg working at US.& Sale Amt B ___??63_"{5
Total Amt 776875 Dthaf Amt !.1102‘& Receipts 9!3863_

HL Req HL App for HL Released - ﬂ_

HL From App Made 0 HL Approved U Pre HL Info [ ]
NOC/ORC ! Doc Gomplete | Reg Done
|Paymﬁnt5 TﬂI;IHS | Sale ﬂﬂmplﬂﬁd hfl HL Re.eaﬁe I__-I
[Date )[Description “J[Amount |[Cheque No __|[Paid |[PDC |[PDC Dt. |iExp date |
30-0ct-06  Booking Amount____ 10000 Cash % L] I
14-Nov-06 st Tnstallment __5{1000 B LU i ] i
20-Nov-06_ nd Insallment  AG6O0N_ 482981 M O
05-Dec-06__3rd Installment 25437 a3zgse oML
30-Dec-06 Athlnstallment 125438 Cash L R
|Other Payments
13-Dee-06 Car Parking Amownt 40000 Cash M L] R,
30-Dec-06 ExtaSpees 6897 Cash W n R
31-Dec-06 Service Tax Comscen M [ e
_17-Feb-07 _Document Charges 2000 Cash oM L] R
17-Feb-07 StampPaper 220 Cash [ L
17-Feb-07 PankCharges 30 Cash M [ B
17-Feh-07 __Ite;:a,l.z.nalmn Chm'ﬂes 50520 Cash v o .
17-Feb-07 VAT 8170 Cash M L] ;
07-Feb-17 __Mise Expenses 1000 Cash Mo L] e

|Receipts . | :

[Date HTowards |tAmount ||[Cheque No. || Cleared |[Receipt No
30-0c-06  WBooking Amount 10000 Cash vl N R
10-Mov-ths — Payvment Received - L ___@131500 ! I
22-Nov-06 . PaymentReceived 492466 ak2oml W 1539
11-Dec-06 _ Payment Received 132750 AR4498 W 1347
23-Jan-07 __ Payment Received L dsogoo  Cash v 1389090
A0-lan-07  Payment Received 20 Cash o E __1_:_5-9_3_______ o
16-Feb-0T _ Payment Received B L T Cash Vi dalg
10-Jun-08  Adjustment after revised estitn_ 5968 ¥

Remarks

Date

|[Remarks

Monday, June 22, 2009

|ITaken By |[Work Bore |
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From: "Customer Relations" <cr@modiproperties. coms

To: "laganmohan reddy"” <zaganin@yahoo.com=; "Shriram Mogallapalll" =smogalla@yahoo. com=
Sent: Thursday, October 15, 2008 10:39 AM

Attach: scan0s1 . pdf

Subject: Legal Notice found stuck in 401, Silver Oak Apariments

Dear Sir,

With reference to the scanned legal notice found stuck in 401, Silver Oak Apartments door by your
representative Mr. Jagan Mohan Reddy we state that we intend to provide legal assistance as committed
earlier. As such vou are requests you to advise your local representative Mr, Jagan Mohan Reddy to
contact us at our Head Office positively today for further co-ordination.

With Regards,

Rama Chary
Legal Officer.

15-Oct-09
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From: "jaganmohan reddy" <zaganin@yahoo.com=
To: "Aruna” <auna@modiproperties. com>
Cc: <cr@modiproperties.com=; <smogalla@yahoo.com:=: <zaganin@yahoo.com=>
Sent: Friday. July 10, 2009 2:30 PM
Subject:  Legal Litigation : Flat no.401 of Silver Oak Apartments
Mr.Soham Modi.

Sub : Regarding legal litigation over Apt. No.401,Silver Oak Apartments, CherlaPalli,

Sir,

In your mail you have offered to appoint a Legal Counsel for us, Thank you for the same.

But before that can we first have,

A} A Proper Written Legal Opinion and advice of your in house legal team regarding the risk to us
(or the lack of it as you assure us in your mail ) in the litigation.

B) Copy of the Official Letter of Cancellation you served on Mr. Vinay Agarwal for default in
payments due to you to prove your point that Mr.Vinay Agarwal’s case is absolutely base less in the
court of Law and simply a harassment.

Will you please send soft copies of the above by e-mail and the hard copies of the same by courier to our
Indian address as mentioned in our sale deed.

Mrs. Subhashini S. Gade,

W/o. Mr. Shriram 8. Mogallapalli,

~ Rfo. H. No. 6-10-30/A, Raja Street .
Peddapuram,

East Godavari District — 533 437,

Our e-mail Ids are
zaganin{@yahoo.com
smogalla@yahoo.com

To prevent any un pleasant surprises we expect you to up date us with the progress of the case regularly

and keep us informed,advised and unworried.

M.Jagan Mohan Reddy ( 99499 08610)

7/11/2009
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for
Shrriam S Mogallapalli and Subhashini S Gade ( USA )

| j Frae Imaga Hnstlng

--- On Wed, 7/1/09, Aruna <auna@modiproperties.com> wrote:

From: Aruna <auna@modiproperties.com>

Subject: Clarification regarding your quries of flat no.401 of Silver Oak Apartments
To: smogalla@yahoo.com

Ce: zaganin{@yahoo.com, "Customer Relations" {cr@modlpmpemes com=>

Date: Wednesday, July 1, 2009, 6:37 PM

To,

Mrs. Subhashini S. Gade,

W/o. Mr. Shriram S. Mogallapalli.

R/o, H. No. 6-10-30/A, Raja Street ,

Peddapuram,

East Godavari District — 533 437. Date: 01.07.2009

Dear Madam,

Sub.: O.5. No. 1549 of 2007 in the court of The Prinicipal Senior Civil Judge, Ranga
Reddy District. between Vinay Agarwal Vs. M/s. Summit Builders — implede
Petition.

Mr. Vinay Agarwal had booked flat no. 401 in our venture known as Silver Oak Apartments,

situated at Sy. No. 290, Cherlapally, Hyderabad on 10% September, 2005 . Subsequently
because of default in payment by Mr. Vinay Agarwal, his booking was cancelled after following
due procedure mentioned in the booking form. However, Mr. Vinay Agarwal has started
unnecessary litigations in the matter. He has no right, title or interest of whatsoever nature in
the said apartment. To further complicate matters, he is trying to implede you in the said suit.

I would like to assure you that there is no substance in his case and we are certain to win the
suit. We also objecting to your being impleded in the case. We assure you that there is nothing
in the case for you to be anxious about it. Further, Clause no. 3 in our sale deed clearly states
that *we give warranty of title’ and ‘indemnify the Buyer fully for such losses’.

Please let us know if you would like us fo appoint a legal counsel on your behalf.
Thank You.
Yours sincerely,

For SUMMIT BUILDERS,

Soham Modi
Partner.

711172009



DECREE

IN THE COURT OF THE VIII .ADDL. SENIOR CIVIL JUDGE, R.R.DISTRICT
AT L.B.NAGAR. o

Present: Sri. M.Venkataramana
VIII Addl. Senior Civil Judge
Ranga Reddy District.

Dated on this the 15* day of October , 2014
| COURT.OF THE D18
OS.NO. 1549 of 2007 SESSIONS 31

' Ranga Reddy uu‘ﬁ pinl
BETWEEN: CAaNo. 267 o 20051

~—_
- . - -
Anpiication Fillad on 1 25 ,74’5

Sri. Vina}_f Agarwal §/0. Vasudev, aged 42 yrs. Charges Caliedon : 2] [2 115
Occ: Business, R/o. Flat No, 403, Chaenrs Senositad o -(/Z{ s
Susheel Residency, Opp: CDR Hospital ”“ * “ ’i T :
Hyderguda, Hyderabad- 500 029. L TPEgE S 1S Reagg]—
Copy made Ready on @ ﬁ 1 Lp’;g" ;
Copy Dallversd on

AND w
. . & SUpETIA z_ndcn‘“
1) M/s. Summit Builders ’ Central Copyving ‘::upormtenc! nt

rep. by its Partner Sri Soham Modi Ranga Heddy Dislii
S/o. Sri Satish Modi . Aged 37 yrs.

Occ: Busienss, having Office at 5-4-187/3,

IH Floor, M.G. Road, Secudnerabad — 500 003.

~2) Smt. Subhashini S. Gade S/o. 8ri Shriram Megallapalli
- aged about 30 yrs. Resideing at C/o. Sri Satyanarayana Murty Bondada,
- H.No. 6-10-30/A, Raja street, Peddapuram
Eas Godavari District — 533 437. .... Defendants

- Claim: This is a suit filed for Specific performance of the agreement date: 15-12-2005

~ praying for direction to the defendants to execute the sale deed in favour of the
plaintiffs in respect of the lands plot premises of All that piece of land ad measuring
4375 Sq.yards in Sy.No. 290 Apartment No. 401 Admeasuring 725 Sq. feet and 36.25
540525/- and perpetual Injunction restraining not alienate. _

Valuation: The suit is valued at Rs. 5,40,525/- and a C.F. Of Rs. 7,926/~ is paid under
Section 39 of APCF & SV Act and the relief of Injunction is valued at Rs. 5000/- on

which a C.F. Of Rs. 411/- is paid u/s 26 ©. Thus the total court fee of Rs. 8,337/~ is paid
under Article 1 (b) & © of schedule 1 of the A.P court fees and suit valuation Act. . -

Cause of Action: The cause of action arose on 15-12-2005, 19-02-2007.

-khis suit is coming before me on 15-10-2014 for final ‘dispe'z)sal in the

Jie nce 0 %_31 Shyam S. Agrawal, Counsle for plaintiff and Sri C. Bala Gopal, Counsel
AN fel}é{m¢ No.1 and Sr1. Ashok Reddy, Counsel for defendant No.2: and the matter

':Qﬁ over for conﬁ\\deratlon till this day this court doth order and decree  as




e

1) That the suit of the plaintiff be and the same is hereby Dismissed without costs.

Given under my hand and the seal of this Court on this day of 15% October,2014.

P DS
UHIAAL SR. Civil Judge
R.R.District.
VoOMMASHL G e
COST OF THE SUIT Ravga foee oo

For Plaintiffs  For Defendants

1} Stamp on Plaint ' Rs.  8,337-00 -
2) stamnp on power Rs. 2-00 2-00
- 3) Stamp on Exhibits Rs. _
- 4) Advocate fee Rs. - -
5) Stamp on Petitions Rs. - -
'6) Publication tharges Rs. - -
7} Mis. Charges Rs. - -
Total 8,339-00 2-00

("
VIH Addl. SR. Civil Judg_e
Zf RIRDisiict.
Fgriga o Pyt

SCHEDULE OF THE PROPERTY

All that the Flat No. 401 on foruth floor in silver Oak aprtments, forming part of
survery No. 290, admeasuring 725 square feet fo super built up area together with
proportionate undivided share of land to the extent of 36.25 square yards and a reserved
parking space for two wheeler bearing No. 73, situated at cherlapally village, Ghatkesar
Mandal, Ranga Reddy District and bounded by:

SOUTH: Flat No. 402

WEST: 6 feet wide corridor

;4/

T
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\ < ~VTII AddL. SR. Civil Judge
{ R.R.District. —
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IN THE COURT OF THE VIII ADDITIONAL SENIOR -CIVIL JUDGE,
RANGAREDDY DISTRICT, AT L.B.NAGAR, HYDERABAD

Presént : Sri M. Venkata Ramana,
VIII Addl.Senior Civil Judge
Rangareddy District

On this the 15th day of October, 2014

0.S.No.1549 Of 2007
Between :

Sri Vani Agarwal

S/o Sri Vasudev, aged 42 yrs.

QOcc : Business, R/o Flat No.403,

Susheel Residency, Opp : CDR Hospital

Hyderguda, Hyderabad - 500 029, ...Plaintiff

AND

1. M/s,.Summit Builders

rep. by its Partner Sri Soham Modi

S/0 Sri Satish Modi, aged 37 yrs.

Occ : Business, Having office at 5-4-187/3,
11 Floor, M.G.Road, Secunderabad - 500 003.

2. Smt,Subhashini S. Gade

W/0o Sri Shriram Mogallapalli

aged about 30 yrs. Residing at

C/o0. Sri Satyanarayana Mury Bondada,

H.No.6-10-30/A, Raja Street, Peddapuram |
East Godavari District - 533 437 ...Defendants

This suit is coming before me for final disposal in the presence of
Sri Shyam S. Agarwal, Counsel for plaintiff and Sri C. Bala Gopal, Counsel
for defendant No.1 and Sri Ashok Reddy, Counsel for defendant No.2; and
upon perusing the material papers on record, this court delivered the

following :

JUDGMENT

This suit is filed seeking relief of Specific Performance of Contract.
Initially the suit is filed against the 1st defendant. Subsequentljf ond
defendant was impleaded as party as per orders passed in .A.No.755/ 2008.._,-

dt.19.3.2010. The gist of the contents of the plaint is as follows :
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That the defendant 1s owner and developer of Silver Oak apartments
‘on the 1and forming part of SyNo.iQO situated at Cherlapally village, and
thef made an advertisement in the news papers. It is further contended
that as plaintiff intended to purchase the flat in that apartments,
approached 1st defendant and the 1st defendant showed the plaintiff the
“brochure relatmg to proposed apartments and pIa1nt1ff entered into an
agreement to purchase flat bearing No 401 on the fourth floor admeasuring
725 sq.feet with super built up area along with proportlonate undivided

share of land to the extent of 36.25 sq.yards and a reserved two wheeler

parking space bearing No.73. The property hereinafter is referred to as suit

schedule property. After negotiations the consideration was fixed at
Rs.6,49,000/- for sq.ft., and agreed total sale consideration waé
Rs.4,70,525/- and apart from sale consideration the plaintiff was asked to
pay sum of Rs.50,000/- towards charges for amenities and Rs.5,000/-
towards parking and Rs.15,000/- towa.rds water and electricify charges.
The plaintiff paid Rs.10,000/- to 1st defendant through .a cheque
dt.8.9.2005 towards earnest money and part payment of sale
consideration. It is further contended that the terms of the contract was
subsequently reduced into writing and agreement of sale was entered into
by plaintiff and 1st defendant on 15.12.2005 and plaintiff paid additional
sum of Rs.15,000/- to fhe defendant through a cheque. It is further
contended that 1st defendam informed the plaintff that they would
intimate the plaintiff aﬁout the progress of construction of complex. It is
nextly contended that Wilen plaintiff was waiting patiently for the letter of

1st defendant informing about status and progress of the complex, but he

i el
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| did not receive any correspondence from the 1st defendant. When
plaintiff visited the office of 1st defendant to enquire about progress of
Comﬁlex, he was:told that it would take some more time for the project to
be completed. Be that as it may, to utter shock and surprise of the plaintiff,
he received a létter from 1st defendant on 5.5.2006 calling for payment of
three installments Wii_thin seven days of the receipt of notice and warning |
the forfeiture, It is further contended that on that he sent suitable reply on
15.5.2006 to the 1st defendant informing thaf he has not received
reminder earlier for payment as alleged in the letter and informed the
defendant that plaintiff would pay amount in lumpsum immediate after
sanction of loan which was delayed in view of change of status of p}aintiff
(sic income) from the salaried to self employed and he will also complete
payment after sanction of housing loan. It is further contended that on
receiving of reply, 1st defendant sent cancellation letter dt.9.6.2006
informing that plaintiff did not adhere to payment schedule not paid
installments és promised. As such the agreement' stood cancelled. It is
further contended that after receiv:ing of said cancellation notice the
plaintiff sént reply lettér dt.23.6.2006 informing that he has already
informed through his letter dt.15.5.2006 that there was a delay in
processing of loan and all the pending installments Will be paid shortly and
requested to bear for some time. It is further contended that as per
discussions held between himself and 1st defendant, the plaintiff paid

further amount of Rs.75,000/- through a cheque dt.11.7.2006 towards part

payment of sale consideration and the 1st defendant addressed a letter to
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flat and .to tell any additions or alterations to be done. It is further
cohtended that th.e plaintiff patiently waited for résponse from 1st
defendant, but to the shock of the plaintiff there was no such intimation
from 1st defendant. It is further contended that getting vexed with attitude
~ of 1st defendant and having lost hope of response plaintiff got a notice
issued on 19.2.2007 through his Advocate calling upon the 1st defendant
to execute sale deed. The 1st defendant addressed a letter with false
contentions. It is further contended that Cancellation notice cannot
_ terminate valid agreement of sale between parties and the plaintiff got a re-
joinder notice issued on 12.3.2007 and again 1st defendant issued a reply
notice. Tt is further contended that having received money towards part
payment of sale consideration, 1st defendant failed to execute the sale
deed in favour of the plaintiff. It is further contended that the 1st
deferndant is under obhgatlon to execute sale deed in favour of the piamtrff
He nextly contended that plaintiff was ready and erlmg.to perform his
part of contract and he was ready to pay Rs.4,40,525/- towards balance
sale consideration and it is further Contended that the 1st defendant has
any exclusive right to cancel the contract. After the 2nd defendant was
' ‘impleaded as party, the plaint was also amended and it is further
contended in the plaint that the 1st defendant sold the suit schedule
property to the 2nd defendant under sale deed dt.31.1.2007, but the said
sale deed is illegal and it is liable to be cancelled. As such it is prayed to
direct the 1st defendant to execute and register the sale deed in favour of

the plaintiffs. After taking balance sale consideration of Rs.4,40,000/- and
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of 1st defendant in favour of 2nd defendant.

02. Defendant Nos.1 and 2 filed written statements. Defendaht No.1
denied each and every material contention of plaint. Defendant No.l
admitted about entering into agreement of sale by plaintiff and Ist
defendant in respect of the suit schedule property. The main contention of
the 1st defendant is that the plaintiff d.id not adhere to payment schedule
and committed default in paying the installments amount. He admitted
about the payrhents made by the plaintiff to him. However, he denied
remaining contentions of the plaintiff with regard to his readiness and
willingness to perform his part of contract. It is maiﬁly contended that only
because of failure of pleﬁntiff in paying the installmeﬁts of the sale
consideration the agreement was cancelled by the 1st defendant. It is
further contended that the plaintiff is aware about the schedule of
payments. But he did not choose to pay the instaliments as per schedule.
It is further céﬁtended that as agreement was cancelled, the plaintiff is not

entitled to claim any relief in the suit.

03. Defendant No.2 filed written statement denying each and every
material contention of the plaint. Defendant No.2 denied the contentions of
'plaintiff in parawise. It is nextly contended that agreement of sale between
plaintiff and 1st defendant is null and void and it was already cancelled for
default of the plaintiff and it is further contended that plaintiff failed to
perform his part of contract. It is further contended that plaintiff and st

olluded together to extract money from 2nd defendant and she
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further told that the 2nd defendant is a bonafide purchaser and her sale

deed cannot be cancelled.

03. Basing on the above pleadings of both the sides, the court framed the

following issues :

i Whether the plaintiff made the payments to the defendant
according to the terms and conditions of the agreement ?

ii. Whether the plaintiff is ready and willing to perform his
part of contract ?

iii.  Whether the plaintiff is entitled for the relief to direct the
defendant to execute the registered sale deed in favour of
the plaintiff in respect of suit property ?

iv.  Whether the plaintiff is entitled for consequential relief of

permanent injunction restraining the defendant from
alienating or creating any third party interest over the suit

property ?

V. To what relief ?

04. To prove the claim of plaintiff PWs-1 and 2 are examined. Exs.Al to

A18 are marked.

05. On behalf of 1st defendant, DW-1 is examined Exs.B1 is marked.
Though chief examination affidavit of DW-2 is filed, he was sworn,
| subsequently DW-2 did not appear before the court for subjecting him to
cross-examination. As such the defence evidence of defendant no.2 is
closed and chief examination affidavit of DW-2 is deemed to have been

eschewed from the record. As such the evidence of PW-1, PW.2 and DW-1 is

available on record.

:-:;-':
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06. PW-1 filed chief examinétion affidavit wherein he stated in sﬁpport
of all contents of the plaint. He stated about entering into agreemént' of
sale by himself and 1st defendant with regard .to suit schedule property,
payments made by him, terms and conditions of the agfgement of sale, -
exchange of .notices and letters between himself and 1st defend‘ant,.
unilateral cancellation of agreement of sale by 1st defendant, failure of 1st
defendant in execution of the sale deed in.his favour, his readiness and
willingness to perform. his part of contract, delay for payment of
installments due to delay in processing of loan by bank, demands fna&e by
him with 1Ist defendant to execute sale deed, his offer to pay balance sale
consideration, execution of sale deed by the 1st defendant in favour of 2nd
deféndant. He prayed the court to direct the 1st defendant to execute
registered sale deed and to caneel the sale deed executed by thé 1st

defendant in favour of 2nd defendant.

07. PW-2 filed chief examination affidavit wherein he stated that he was
aware that, plaintiff entered into agreement of sale with st defendant for
purchase of land in Silver Apartments and ﬁxing of sale consideration at
Rs.649/- per sq.ft. He further stated that the plaintiff paid Rs.75,000/-
thrbugh a cheque in the month of July, 2006 and he was present at that
time. He further stated that after entering into agreement, plaintiff

obtained loan from ICICI Bank.

08. DW-1 filed chief examination affidavit wherein he stated in chief
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defendant He stated that he is Manager and Customer Relations Off1cer of

1st defendant, as such he is acquamted w1th the facts of the suit. He stated
about entering of agreement between plaintiff and 1st defendant, payment
ef Rs.10,000/- by plaintiff to the 1st defendant, terms and conditions of
agreement; He further stated that after initial payment of Rs.10,000/- the
~. plaintiff did not make any further paymenta until a letter addressed by 15t
defendant and thereafter also he has not complied with the requirements
for completion of valid cr)ntract. He further stated about .addressing of
1etter by 1st defendant to the plaintiff cancelling the agreement. It is
further stated that the plaintiff issrted a reply with false and baseless
allegations and he nextly stated that _lst defendant executed a eale deed in
‘_faveur of 2nd defendant rrluch before the suit is filed that is on 31.1.2007
and he nextly stated that there were no orders from the court restraining
1st defendant from executmg the reglstered sale deed He rrextly stated
that plalntrff rn1serab1y failed to strf"l\ to the payment sehedule as agreed
| upon and no rights were accrued to him as he has not carried out his part
of contract. He further stated that the payer for cancellation of registered
sale deed dt.31.1.2007 is absolutely not tenable under law as that would
change the nature of suit itself. He further stated that the .plaintiff has not
‘paid necessary court fee eeeking cancellation of registered sale deed. He
nextly stated that the plaintiff cannot seek for equitable relief of Specific
Performance of Contract as he has relied on false averments suppressing all
facts and he failed to perform his part of contract. He prayed the court fo

T
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69. | Issue Nos.1 to 3 : Heard counsel for plaintiff.j He contended that the
plaintiff éufficieﬁtly established his claim and he made payments accord.ing
to terms of the agreement 6f sale. He nextly contended that the plaintiff is
always ready and willing to perform his part of contract and he is ready to
pay lbalange sale consideration of _Rs.4,40?5_252- and 1st defendant
miserably faﬂed to perform its part of contract. He nextly contended that
insteéd of executing sale deed in favour of the plaintiff, the 1st defenda.nt
sold away the property to the 2nd defendant and that the sale 'deed
execuéted by 1st defendant in favour of 2nd defendant is liable to be
cancelled. He further contended that as the ist defendant received part
pawﬂent of Rs.75,000/- under Ex.A9 the 1st defendant cannot cancel the
agree;mént of sale executed in favour of the plaintiff. He nextly contended

that the suit is entitled to be decreed.

10. On the other. hand, counsel for 1st defendant vehemently opposed
the contention of counsel for plaintiff. He mainly conf;ended that the
plaintiff miserably failed to establish that he was alWays ready and willing
to perférm his part of contract and he committed default in paying the
instalglment_s as agreed in Ex.A2. It is further contended that the plaintiff
miserably failed to perform his part of contract. As such he is not at all
entitled to claim relief of the Specific Performance of Contract. He further
arguéd that the plaintiff came to the court with unclean hands ana the
discretionary relief sought for that is relief of Specific Performance of

Contract cannot be granted to him. He further contended that the plaintiff

INaS ‘%éfi ready and willing to perform his part of conft;r%gs_‘-t‘; As such he is

£
B = RN L N
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not at all entitled for any relief and the suit is liable to be dismissed.

11. Perused the entire m;ﬁiterial on record consisting of pleadings of both
the sides, oral and documentary evidence adduced by both the sides. After
thofeugh, careful and cautioué examination and scrutiny of entire material
on re‘cord, I am of the view there is no force in the contention of counsel
for piaintiff. As rightly contended by counsel for 1st defendant, the
plaintiff failed to stick to terms and conditions of Ex.A2 agreement of sale.
As per. terms and conditions of Ex.A2 a schedule for payment of
installments is prescribed. For better appreciation para 4 of the Ex.A2 is
reproduced which is as hereunder :

""The Buyer agrees to pay the balance sale consideration amount of

Rs.5,30,525/- to the Vendér in installments as stated below :

I Installment 50,000-00 9th October 2005

1l installment . 96,105-00 1st December 2005
L installment _ 96,105-00 1st March, 2006

IV installment 96,105-00 1st July, 2006

'V installment 06,105-00 1st October, 2006

VI installment 96,105-0 31st December, 2006

12. As per the above schedule the plaintiff has to pay entire sale
consideration of Rs.5,30,525/- by 31st December, 2006. The plaintiff
‘committed default in respect of the 1st installment itself. As per Ex.A4 he
paid Rs.15,000/- on 3.3.2006. As per schedule of the payment the plaintiff
was expected to pay Rs.50,000/- on or before 9.10.2005. The entire
~ material on record shows: that the plaintiff committed several defaults in

‘payment of the installments. He never adhered to terms and conditions of

Tl ety S I
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the agreement' of sale. As per material on record and as per admitted facts
the piaintiff paidRs.lS-,OOO/— on 3.3.2006 and Rs.75;000/~ on 11.7;2006.
Thereafter, he did not choose to pay any pie :towafds balance s_ale .
consiéleration. .Mor‘eove_r, it is not the case of plaintiff that he paid any
other ‘ar'n:du-nts‘other tﬁan three amouﬁts covered by Ex.Al (Rs.10,000/-),
EXA4 (Rs.15,000/-) and Ex.AS (Rs.'}’S,OOO/-). Other thén t.hese amqu_nts
he heﬁs not paid any other pie. After careful and cautious scrutiny and
examination of entire material on record it can be safely said that the
piain%iff has not made payments to the defeﬁdant according to the terms
and éonditions of agreemenf of sale that is EX.A2. Thought the plaintiff
contended in the plaint .that he has been always ready aﬁd willing. to
perfo;rm his part of contract, he miseré‘bly failed in doing so. When the
plaintiff failed to pay the installmeﬁts as per schedule given in Ex.A2 he ._
cannot say that he.proved his readiness ah.d willingness to perform his part
of Co;ntract. Mere making averment in the plaint about his readiness and
willingness to perform his contract is not at all sufficient. The plaintiff has
to aaduce sufficient and convincing, cogent and trustworthy evideﬁce
Whi:d:'l shows that he has been always ready and wi}ling to perform his part
of contract. When the plaintiff failed to show that balance amount of sale
consideration was kept ready and available, mere averment about his
readiness is not sufficient to show that he was ready and willing to perform
his pért of contract. My view has support of the decision of Hon'ble High
Cour:t .of A.P which is given in B.Rajamani vs. Azhar Sultana reported in

2005 AP 260. Readiness means financial capacity of plaintiff to perform his
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~ failed in estabhshmg his financial capacity to pay entire sale consideration.
‘When te failed to adhere to the payment schedule, he cannot cla1rn that he
was always ready and wﬂhng to perform his part of contract When
pialnnff is seeking relief of Specific Performance of Contract she has to
prove his continuous readmess and ‘Wﬂlmgness to perform his part of
‘contract from the date of the contract till the date of hearing. Even as per
contents of the plaint he was unable to get housing loan due to change rn
his flnanc1a1 capacity. The plaintiff has to prove that all throughout he was
wiling to perform his part of contract. But he failed in doing so. Mere
‘payrnent of three amounts referred supra cannot be based to say that he
was a]ways willing and ready to perform his part of contract. He made
payment of Rs. ’75 000/- only subsequent to notice 1ssued by the 1st
defendant. Only because of the payment of Rs.75,000/- made by plamtlff
| he cannot argue that he was always ready and willing to perform his part
of contract. It may be true there are eome discreoancies and infirmities in
the evic’tence of DW-1. Those discrepancies and infirmities cannot be taken
~ as advantage by the plaintiff. As it is the plaintiff who filed the suit seeking
‘for Specific Performance of Contract it is his burden to establish his claim.
In view of the foregoing discussion I am of the view plaintiff miserably
failed to establish that he is ready and willing to perform his part of
contract and in view of the foregoing findings and discussion I hold that
‘the plaintiff is not at all entitled for relief of Specific Performance of
Contract and a direction to 1st defendant to execute registered sale deed in

favour of the plaintiff. Thus, I decided all three issues against the plaintiff.

”'Mm-i
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13. Issue No.4 : In view of the findings and decisions given in Issue
Nos.lé to 3, I hold that the plaintiff is not at all entitled for consequential

relief of Permanent Injunction as prayed for. Thus, I-answered this issue.

14. Issue No.5 : In the result, suit is dismissed without costs.

Dictated to the Senior Assistant/Personal Assistant,
transcribed by her, corrected and pronounced by me
“in the open court on this the 15th day of October, 2014.

) %{\_ o

—
VIII ADDL SENIOR CIVIL JUDGE
RANGAREDDY DISTRICT

APPENDIX OF EVIDENCE -

WINTESSES EXAMINED ON BEHALF OF PLAINTIFFS:

PW-1: Vinay Agarwal
PW-2: R. Rawchander

WITNESSES EXAMINED ON BEHALF OF DEFENDANTS

DW—l;: K. Krishna Prasad
DW-2 : M. Jagan Mohan Reddy

EXHIBITS MARKED ON BEHALF OF PLAINTIFFES :

Ex.Al : Original receipt dt.8.9.2005.

Ex.A2 : Original agreement dt.15.12.2005.

Ex.A3 : Original pricing and payment terms of defendants
Ex.A4 : Original receipt dt.3.3.06.

Ex.AS5 : Original reminder notice issued by defendant dt.5.5.06.
Ex.A6 : Office copy of reply to notice with acknowledgment dt.15.5.06.
Ex.A7 : Original Cancellation notice dt.9.6.06. :
Ex.A8 : Office copy of reply dt.23.6.07.

Ex.A9 : Original receipt dt.11.7.06.

Ex.A10 : Original letter dt.1.8.06.

Ex.A11 : Plan of the flat,

Ex.A12 : Office copy of legal notice dt.19.2.07.

Ex.A13 : Reply notice dt.22.2.07.

Ex.Al4 : Office copy of legal notice dt.12.3.07.

”“ EEXﬁlKOngmal reply notice dt.28,3.2007.
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Ex.A16 : letter dt.24.5.07.
Fx.Al7: Caveat filed by the defendants.
Fx.A18 : CC of sale deed dt.31.1.2007.

EXHIBITS MARKED ON BEHALF OF DEFENDANTS:

Fx.B1 : Authorization letter issued by D1 in favour of DW-1.
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DECREE

IN THE COURT OF THE VIII ADDL. SENIOR CIVIL JUDGE, R.R. DISTRICT
ATL.B.NAGAR.

" | . | Present: Sri. M. Venkataramana
VIIT Addl. Senior Civil Judge
Ranga Reddy District. -

Dated on this the 15" day of October 2014

| { COURT OF THE DISTRICT &
OS.NO. 1549 of 2007 SESSIONS JUDGE
Ranga Redcdy Digirict

BETWEEN: | CANG. U267 o 2075

Sri. Vinay Agarwal S/0. Vasudev, aged 42 yrs. :1’) eat fﬁ Fied on 125 9;,}—5
Oce: Business, R/o. Flat No. 403, arges Called on : 3 [3 /5™
Susheel Residency, Opp: CDR Hospital | Charges Deposited an ¢ | [CF ™
Hyderguda, Hyderabad- 500 029. Replgiipe ST 15 RS 6(} /P

R . ' o Copy made Aeady on :
' . Copy Detivered on ¢

A o :*Um‘:&/y?endent {{

1) M/s. Summit Builders . , Central Copying prerqntpndpn

rep. by its Partner Sri Soham Modi : __Panga Reddy Distr
S/o. Sri Satish Modi . Aged 37 yrs.
Occ: Busienss, having Office at 5-4-187/3,

III Floor, M.G. Road, Secudnerabad — 500 003.

- .2) Smt. Subhashini S. Gade S/o. Sri Shriram Mogallapalli ,
- aged about 30 yrs. Resideing at C/o. Sri Satyanarayana Murty Bondada,
 H.No. 6-10-30/A, Raja street, Peddapuram

Eas Godavari District — 533 437. .. Defendants

o Claim: This is a suit filed for Specific performance of the agreement date; 15-12-2005
praying for direction to the defendants to execute the sale deed in favour of the
plaintiffs in respect of the lands plot premises of All that piece of land ad measuring
4375 Sq.yards in Sy.No. 290 Apartment No. 401 Admeasuring 725 Sq. feet and 36.25-
540525/- and perpetual Injunction restraining not alienate.

Valuation: The suit is valued at Rs. 5,40,525/- and a C.F. Of Rs. 7,926/ is paid under
Section 39 of APCF & SV Act and the relief of Injunction is valued at Rs. 5000/- on
which a C.F. Of Rs. 411/- is paid u/s 26 ©. Thus the total court fee of Rs. 8,337/~ is paid
under Artlcle 1 (b) & © of schedule 1 of the A.P court fees and suit Valuatlon Act.

Cause of Action: The cause of action arose on 15-12-2005, 19-02-2007,

pFpri. Shyam S. Agrawal, Counsle for pialntlff and Sn C. Bala Gopa[ Counsel
#int No.l and Sri. Ashok Reddy, Counsel for defendant No.2: and the matter
sod over for consideration till this day this court doth order and decree  as



-~
- L.

1) That the suit of the plaintiff be and the same is hereby Dismissed without costs.

Given under my hand and the seal of this Court on this day of 15% Qctober,2014.
-~ / ,,,,, /ﬁ—-—f‘mﬂvﬁ/’” -
VI AddL SR. Civil Judge

5/ R R Dlstrlct
‘ o tcdge

COST OF THE SUIT f“% g o

For Plaintiffs  For Defendants

1) Stamp on Plaint Rs. 8,337-00
2) stamp on power Rs. 2-00 2-00
3) Stamp on Exhibits _‘ Rs. M
4) Advocate fee Rs. - - o
5) Stamp on Petitions Rs. - -
6) Publication charges Rs. - -
7} Mis. Charges Rs. - -
Total 8,339-00 2-00

/;J L ?,_m.é .

lI/I Addl. SR. Civil Judge _
Wl%@‘fstﬁet o Juder

SCHEDULE OF THE PROPERTY

All that the Flat No. 401 on foruth floor in silver Oak aprtments, forming part of
survery No. 290, admeasuring 725 square feet fo super built up area together with
proportionate undivided share of land to the extent of 36.25 square yards and a reserved
parkmg space for two wheeler bearing No. 73, s1tuated at cherlapally village, Ghatkesar

NEA Open to Sky SOUTH: Flat No. 402
W AS 3? f Open to sky WEST: 6 feet wide corridor
JJREAGRY - PO //TN\.M..,;;MM”. I
: ’GOMPARED BY @/ /(\;/ ; .
~"VIII Addl. SR. ClVll Ju ge
e Co
_Certlfeeci to be Xerox Tru PY R District.

" VHE Adt Geclr el dudge
COD‘{i&iSS eﬁ /tendem Bangs }%.&_t{fia?;y iwr. VT
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IN THE COURT OF THE VIII ADDITIONAL SENIOR CIVIL JUDGE, "

RANGAREDDY DISTRICT, AT L.B.NAGAR, HYDERABAD

Present : Sri M. Venkata Ramana,
VIII Add!.Senior Civil Judge
Rangareddy District

On this the 15th day of October, 2014

0.S.No.1549 Of 2007

Between :

Sri Vani Agarwal

S/0 Sri Vasudev, aged 42 yrs.

Occ : Business, R/o Flat No.403,

Susheel Residency, Opp : CDR Hospital ‘
Hyderguda, Hyderabad - 500 029. ...Plaintiff

AND

1. M/s.Summit Builders

rep. by its Partner Sri Soham Modi

S/0 Sri Satish Modi, aged 37 yrs.

Occ : Business, Having office at 5-4-187/3,
I Floor, M.G.Road, Secunderabad - 500 003.

2. Smt.Subhashini S. Gade

W/0o Sri Shriram Mogallapalli

aged about 30 yrs. Residing at

C/o0. Sri Satyanarayana Mury Bondada,

H.No0.6-10-30/A, Raja Street, Peddapuram _ :

Fast Godavari District - 533 437 ...Defendants

This suit is coming before me for final disposal in the presence of
Sri Shyam S. Agarwal, Counsel for plaintiff and Sri C. Bala Gopal, Counsel
for defendant No.1 and Sri Ashok Reddy, Counsel for defendant No.2; and
upon perusing the material papers on record, this court delivered the
following :

JUDGMENT

- This suit is filed seeking relief of Specific Performance of Contract..
| _ _ e

Initially the suit is filed against the Ist defendant. Subseqﬁeﬁt‘ly 2nd

defendant was impleaded as party as per orders passed in I.A.No;755/ 2008
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That the defendant is owner and developer of Silver Oak apartments

on the land formmg part of Sy.No. 290 situated at Cherlapally village, and
they made an advertisement in the news papers. It is further contended
~ that as plaintiff intended to purchase the flat in that apartments,
approached 1st defendant and the 1st defendant showed the plaintiff the
brochure relating to proposed apartments and plaintiff entered into an
agreement o purc_hase flat bearing No.401 on the fourth floor admeasuring
725 sq.feet with super built up area along with proportionate undivided
share of land to the extent of 36.25 sq.yards and a reserved two wheeler
oarkrng space bearmg No.73. The property heremefter is refetred to as suit
schedule property. After negotiations the consideration was fixed at
Rs.6,49,000/- for eq.ft.; and agreed total sale consideration was
Rs 4,70, 525/ and apart from sale consideration the plaintiff was asked to
pay sum of Rs.50,000/- towards charges for amenities and Rs.5, 000/
towerds parking and Rs.15,000/- towards water and eiectr1c1ty charges.
| The“ plaintiff paid Rs.10,000/- to 1st defendant through a eheque
dt.8.9.2005 towards earnest money and part payfnent of sale
consideration. It is further contended that the terms of the contract was
subsequently reduced into writing and agreement of sale was entered into
by plaintiff and 1st defendant on 15.12.2005 and plaintiff paid additional
sum of Rs.15,000/- to the defendant through a cheque. It is further
contended that 1st defendam informed the plaintiff that they would
intimate the plaintiff aloout the progress of construction of complex. It is

nextly contended that when plaintiff was waiting patiently for the letter of

%dant informing about status and progress of the complex, but he
¢ | - -



.
Cdid not receive any correspondence from the 1st defendant. - When
plaintiff visited the .office of 1st defendant te enquire about progress of
comélex,'he was told that it would take some more time for the projeet to
be cc.;:rnple_ted, Be that as it may, to utter shock and surprise of the plaiﬁf'iff '
he recelved a Ietter fro:rn 1st defendant on 5.5.2006 calling for payment of
three‘ installments w1th1n seven days of the receipt of notice and warning
the forfeiture. It is further contended that on that he sent suitable reply on
15.5.2006 to the 1st defendant infofming that he has not receif\_red
remiﬁder eerlier for peyment as alleged in fhe letter and informed :t:he
defendant that plaintiff Would.pay amount in lumpsum immediate after
sanction of loan which was delayed in view of chahge of status of plaintiff
(sic income). from the salaried to self employed and he will also compliete
paynient after sanction of housing loan. It is further contended that on
recei{zing of reply, ISt defendant sent cancellation lef‘ter dt,9.6.2006
informing that plaintiff did not adhere to payrﬁent schedule not peid
installments as promised. As such the agreement stood cancelled. It is
further contended that after receiviné of said cancellation notice the
plaintiff sent reply letter dt.23.6.2006 informing that he has already
informed through his letter dr.15.5.2006 that there was a delay in
processing of loan and all the pending installments will be paid shortly and
requested to bear for some time. It is further contended that as f)er
discussions held between himself and 1st defendant, the plaintiff pa:[d
furthe:r amount of Rs.75,000/- through a cheque dt.11.7.2006 towards part

payment of sale consideration and the 1st defendant addressed a letter 'i:o
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flat and to tell any additions or alterations to be done. It is further
'contended that the plalntlff patlemly waited for response from Ist
defendant but to the shock of the plaintiff there was no such intimation
- from lst defendant It is further contended that getting vexed with attitude
of 1st defendant and having lost hope of response plaintiff got a notice
issued o.n- 19.2.2007 throu'gh his Advocate calling upon the 1st defendant
to execute sale' deed. The 1et defendant addressed a letter with false
- contentions. It is furthef contended that Cancellation notice cannot
terminate valid agreement of sale between parties and the plaintiff got a re-
joinder notice issued on 12.3.2007 and again 1st defendant issued a reply.
nodce. It is further contended that having received money towards part
payment of sale consideration, 1st defendant failed to execufe the sale
deed In favour of the plaintff. It is further contended that the. 1st
| defendant is under obhgatlon to execute sale deed in favour of the plaintiff.
He nextly contended that plamnf‘ was ready and wﬂlmg to perform hlS
part of contract and he was ready to pay Rs.4,40,525/ - towards balance
sale consideration and it is .further contended thaf the 1st defendant has
‘any exclusive right to cancel the contract. After the 2nd defendant was
impleaded as party, the plaint was also amended and it is further
contended in the plaint that the 1st defendant sold the suit schedule
property to the 2nd defendant under sale deed dt.31.1.2007, but the said
sale deed is illegal and it-is liable to be cancelled. As such it is prayed to
direct the 1st defendant to execute and register the sale deed in favour of

the plaintiffs. After taking balance sale consideration of Rs.4,40,000/- and

LG DPY
o s (" eaﬁg?; he sale deed dt.31.1.2007 reglstered as document No.1804/2007

—
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of 1st defendant in favour of 2nd defendarit.

02. 'Defendant_Nos.l and 2 filed written statements. Defendant No.1
denied each and every material contention of plaint. Defendant No.1
admifted about entering into agreement of sale by plaintiff énd 1st
defendant in respect of the suit schedule property. The main contention of
the 1st defendant is that the plaintiff did not adhere to payment schedéule
and eommitted default in paying the installments amount. He admitted
about the paymenté made by.the plaintiff 'fo him;. HoWever, he denied
remaining contentions of the plaintiff with regarci to his readiness and
williqgness to perform his part of contract. It is mainly contended that only
becaﬁse of failure of plaintiff in paying the instaﬂmeﬁts of the sale
consiaeration the agreement was cancelled by the 1st defendant. It is
furthér contended that the plaintiff is aware about the schedule. of
payments. But he did not choosé to pay the installments as per schedﬁle.
It is further contended that as agreement was cancelled, the plaintiff is ﬁot

entitled to claim any relief in the suit.

03. Defendant No.2 filed written statement denying each and every
material contention of the plaint. Defendant No.2 denied the contentions of
plaintiff in parawise, It is nextly contended that agreement of sale between
plaintiff and 1st defendanf ié null and void and it was already cancelled .f'or
defauflt of the plaintiff and it is further contended that plaintiff failed: to
perfofm_ his part of contract. It is further contended that plaintiff and Ist

defendant colluded together to extract money from 2nd de_fendarit and she
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further told that the 2nd defendant is a bonafide purchaser and her sale

deed cannot be cancelled.

'03. Basing on the above pleadings of both the sides, the court framed the
following issues :

i Whether the plaintiff made the payments to the defendant
according to the terms and conditions of the agreement ?

ii.  Whether the plaintiff is ready and willing to perform his
part of contract ?

iii. Whether the plaintiff is entitled for the relief to direct the
defendant to execute the registered sale deed in favour of
the plaintiff in respect of suit property ?

e’

iv.  Whether the plaintiff is entitled for consequential relief of
permanent injunction restraining the defendant from
alienating or creating any third party interest over the suit

property ?

V. To what relief ?

04. To prove the claim of plaintiff PWs-1 and 2 are examined. Exs.Al to

'A]_8 are marked.

05. On behalf of 1st defendant, DW-1 is examined Fxs.Bl is marked.
Though chief examinatidn affidavit of DW-2 is filed, he was sworn,
.subsequently DW-2 did not appear before the court for subjecting him to
cross-examination. As such the defence evidence of defendant no.2 is
closed and chief examination affidavit of DW-2 is deemed to have. been
eschewed from the record. As such the evidence of PW-1, PW.2 and DW-1 is

available on record.

it
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06. _'3'PW-1 filed chief examiﬁation affidavit Wﬁerein he sfated ine. support
of ali-contents of the plaint.' He stated abouf eﬁteriﬁg into agreexﬁénit. of
sale by himself and 1st defendant with-'regard to. suit sclﬁ_edule p'ro_pe_rty,
pamehts made by him, terms and conditions of :the agréeme‘nt. of séie,
exghéng_e 'Qf ﬁotices -and -lle-tters between himself and Ist _defen.dént,
unilaéteral cancellation of agreemeht of sale by 1st defendant, failure of; 1st
defendant in execution of .the sale deed in his fa-vorur, his readiness and.
willingness to perform his part of contract, delay for payment of
instéllments due to .delay in proéessing of loan by bank, demands I_nla.de% by
him with 1st defendant to execute sale deed, his offer to pay balance éale
consideration, execution of sale deed by the 1st defendant in favour of 2nd
deferidant. | He prayed the court to direct the 1s.t defendant to exeéute |
registered sale deed and to cancel the sale deed executed by the .1st

defendé'nt in favour of 2nd defendant.

07.  PW-2 filed chief examination affidavit wherein he stated that he was
aware that, plaintiff entered into agreement of sale with 1st defendant for
purchase of land in Silver Apartments and fixing of sale considei'ation at
Rs.64}9/- per sq.ft. He further stated that the plaintiff paid Rs.75,000/—
through a cheque in the month of July, 2006 and he was present at that
time.. He further stated that after entering into agreement, plaintiff

obtained loan from ICICI Bank.

08. DW-1 filed chief examination affidavit wherein he stated in chief -

ion affidavit wherein he stated in support of all contentions of 1st
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defendant. He stated that he is Manager and Customer Relations Officer of
st defendant, as such he is acquainted wifh the facts of the'suit. He stated
about entering of agreement between plaintiff and 1st defendant, payment
of Rs.10,000/- by plaintiff to the 1st ‘defendantj terms and conditions of
agreement. He further stated that after initial payment of Rs.l0,000/; tﬁe
plaintiff did not make any further payments until a letter addressed by ist
defendant and thereafter also he ﬁas not complied with the requirement.s
for completion of valid contract. He further stated about addressing of
Ietter by 1st defendant to the plaintiff cancelling the agreement. It is
‘turther stated that the plamtlff issued a reply with false and baseless
allegations and he nextly stated that 1st defendant executed a sale deed in
favour of 2nd defendant much before the suit is filed that is on 31..1.2007
and he nextly stated that fhere were no orders from the court restraining
'ist .defendant from executing the registered sale deed. He nextly stated
that ]:alaintiff miserably failed to stick. to the payment scheduleas aga‘eed
upon and no rights were accrued to him as he has not carried out his part
- of contract. He further stated that the payer for cancellation of registered
sale deed dt.31.1.2007 is absolutely not tenable uﬁder law as that would
change the nature of suit itself. He further stated that the plaintiff has not
paid necessary court fee seeking cancellation of registered sale deed. He
nextly stated that the plaintiff cannot seek for equitable relief of Specific
Performance of Contract as he has relied on false averments suppressing all
facts and he failed to perform his part of contract. He prayed the court to

dismiss the suit.
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09. Issue Nos.1to3: Heard_ counsel for plaintiff. He contended th_at the
plaintiff suffieiently eatablished his claim and h.e made payments- accordiﬁng.
to terms of the agreement of sale. He nextly contended that the p1a1nt1ff is
always ready and willing to perform his part of contract and he is ready to
pay balanee sale consideration of Rs.4,40,525/— and 1st defendant
miserably failed to pet‘ferm its part of contract. Heﬁ nextly contended tnat
instead of executing sale deed in favour of the plaintiff, the 1st defendant
sold away the property to the 2nd defendant and that the sale :deed
exeeu;ted by 1st defendant in favour of 2nd defendant is liable to zbe
cancelled. He fnrther c.ontended tha.t as the 1st defendant received part
payment of Rs.75,000/- under Ex.A9 the 1st defendant cannot cancel the
agreement of sale executed in favour of the plaintiff. He nextly contended

that t_he suit is entitled to be decreed.

10. On the other hand, counsel for 1st defendant \}ehemently opposed
the contention of counsel for plaintiff He mainly contended that the
plaintiff miserably failed to establish that he was always ready and williing
to perform his part of contract and he committed default in paying the
installments as agreed in Ex.A2. Itis further contended that the plainftiff
miserably failed to perform his part of contract. As such he is not at;all
entitled to claim relief of the Specific Performance of Contract. He further
argued that the plaintiff came to the court With- nnclean hands and the
discretionary reiief sought for that is relief of Specific Performanceé of

Contract cannot be granted to him. He further contended that the piaintiff
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not at all entitled for any relief and the suit is liable to be dismissed.
11. Peruéed the entire material on record consisting of pleadings of both
‘the sides, oral and documentary evidence adduced by both thé sides. A.ffer
thorough, careful and cautious examination and scrutiny of entire material
on record, I am of the view there is no force in the contention of counsel
for piaintiff. As rightly contended by counsel for 1st -defeﬁdant, the
(p}ainti:ff failed to stick to terms and éonditions of Ex.A2 agreement of sale.
As per. terms and conditions -of Ex.A2 a schedule for payment of
installménts is prescribed. For better appreciation para 4 of the Ex.A2 is
reproduced which is as hereunder :

"The Buyer agrees to pay the balance sale consideration amount of

Rs.5,30,525/- to the Vendor in installments as stated below :

Installments Amount Due Date of Payment
I Installment ' 50,000-00 9th October 2005

1T installment 06,105-00 1st December 2005
111 installment 96,105-00 1st March, 2006

IV installment ' 96,105-00 1st July, 2006

V installment 96,105-00 1st October, 2006

VI installment 96,105-0 31st December, 2006

12. As per the above schedule the plaintiff has to pay entire sale
.consideration of Rs.5,30,525/- by 31st December, 2006. The prlaintiff
committed default in respect of the 1st installment itself. As per Ex.A4 he
paid Rs.15,000/- on 3.3.2006. As per schedule of the payment the plaintiff
was expected to pay Rs.50,000/- on or before 9.10.2005. The entire
.material on record shows that the plaintiff committed several defaults in

payment of the installments. He never adhered to terms and conditions of

15
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the agreement of sale. As per material on record and as per admitted facts
the plaintiff paid Rs. 15 000/- on 3.3.2006 and Rs. 75 000/- on 11.7. 2006
Thereafter he did. not choose to pay any pie towards balance sale
consideration.. Moreover 1t is not the case of plaintiff that he pald any
other amounts other than three amounts covered by Ex.Al (Rs,lO,QOO/-),
EXA4 (Rs.15,000/-) and Ex.AQ (Rs.75,000/-). Other than these amounts
he has not paid any other pie. After careful and cautious scrutiny ahd
examination of entire material on record it can be safely said that the
plaintiff has not made peyrr_l_ents to the defendant according to the terms
and conditions of agreement of sale that is EX.Az.: Thought the plairrtiff
contended in the plaint t_hat he has been élways”r-eady and Willing; to
perforrh his part of contract, he miserably failed in doing so. When the
plaintiff failed to pay the installments as per schedule given in Ex.A2 he
cannot say that he proved his readinesé and willinghess to perform his part
of contract. Mere making averment in the plaint about his readiness end
willingness to perform his contract is not at all sufficient. The plaintiff has
to adduce sufficient and convincing, cogent and trustworthy e\fidehce
which shows that he has been always ready and wiﬂing to perform his part
of contract. When the plaintiff feiled to show that balance amount of eale
consideration was kept ready and available, mere averment about his
readiness is not sufficient to show that he was ready and willing to perform
his part of contract. My view has support of the djecision of Hon'ble H:igh
Court of AP which is given in B.Rajamani vs. Azhar Sultana reported in

2005 AP 260. Readiness means financial capacity of plaintiff to perform; his

{ to pay entire sale consideration. The plaintiff rnlserably
g!DPYI;rG
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failed in estabhshmg his financial capacity to pay entire sale consideration.
When he failed to adhere to the payment schedule, he cannot claim that he
‘was always ready and wﬂling to perform his part of contract. When
pllain.tiff is seeking relief of Specific Perfermance of Contract she has to
prove his centtnuous readines.s and ‘Willingness to perform his part.of
contract from the date of the contract till the date of heating. Even as per
| contehts of the plaint he \tvas unable to get housing loan due to change in
his financial capacity. The plaintiff has to prove that all throughout he was
wiling to perform his part of contract. But he failed in doing s0. Mere
payment of three amounts referred supra cannot be based to say that he
‘was always w1111ng and ready to perform his part of contract. He made
payment of Rs.75,000/- only subsequent to notice issued by the 1st
defendant. Only because of the payment of Rs.75,000/— made by p1a1nt1ff,
| he cannot argue that helwas always ready and willing tol perform.his part
‘of contract. It may be true there are sotne ‘discrepancies: and infirmities itl
the evidence of DW-ZL Those discrepancies and infirmities cannot be taken
as advantage by the plaintiff. As it is the plaintiff who filed the suit seeking
for Specific Performance of Contract it is his burden to establish his claim.
In view of the foregoing discussion I am of the view plaintiff miserably
failed to establish that he is ready and willing to perform his part of
contract and in view of the foregoing findings and discussion I hold that
the pleintiff is not at all entitled for relief of Specific Performance of
Contract and a direction to 1st defendant to execute registered sale deed in

favour of the plaintiff. Thus, I decided all three issues against the plaintitf.

e
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13. Issue No.4 : In view of the findings and decisions given in Issue
Nos.1 to 3, I hold that the plaintiff is not at all entitled for consequential

relief of Permanent Injunction as prayed for. Thus, I answered this issue.

14. Issue No.5 : In the result, suit is dismissed without costs,

‘Dictated to the Senior Assistant/Personal Assistant,
transcribed by her, corrected and pronounced by me
'in the open court on this the 15th day of October, 2014.

ViIl ADDL.SENIOR CIVIL JUDGE
RANGAREDDY DISTRICT

APPENDIX OF EVIDENCE

WINTESSES EXAMINED ON BEHALF OF PLAINTIFFS:

PW-1 : Vinay Agarwal
PW-2 ; R. Ravichander

WITNESSES EXAMINED ON BEHALF OF DEFENDANTS:

DW-1 : K. Krishna Prasad
DW-2 : M, Jagan Mochan Reddy

EXHIBITS MARKED ON BEHALF OF PLAINTIFES :

Ex.Al : Original receipt dt.8.9.2005.

Ex.A2 : Original agreement dt.15.12.2005.

Ex,A3 : Original pricing and payment terms of defendants.

Ex.A4 : Original receipt dt.3.3.06.

Ex.A5 : Original reminder notice issued by defendant dt.5.5.06.

Ex.A6 : Office copy of reply to notice with acknowledgment dt.15.5.06.
Ex.A7 : Original Cancellation notice dt.9.6.06. ‘
Ex.A8 : Office copy of reply dt.23.6.07.

Ex.A9 : Original receipt dt.11.7.06.

Ex.A10 : Original letter dt.1.8.06.

Ex.All : Plan of the flat.

Ex.A12 : Office copy of legal notice dt.19.2.07.

Fx.A13 : Reply notice dt.22.2.07.

Ex.Al4 : Office copy of legal notice dt.12.3.07.

Ex., . Original reply notice dt.28,3.2007.
- *‘ G Dpyf&e




Ex.Al6 : letter dt.24.5.07.
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Ex.A17: Caveat filed by the defendants.
Ex.A18 : CC of sale deed d1.31.1.2007.

EXHIBITS MARKED ON BEHALF OF DEFENDANTS:

Ex.B1 : Authorization letter issued by D1-in favour of DW-1.

(Coual o Fie DIST
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MEMORANDUM OF FIRST APPEAL

(under section 96 of the Code of Civil Procedure, 1908)

IN THE COURT OF THE VI ADDITIONAL SENIOR CIVIL JUDGE ; RANGA REDDY
DISTRICT ; AT L.B. NAGAR ; HYDERABAD

0Q.8.No. 1549 OF 2007

IN THE HON’BLE HIGH COURT OF JUDICATURE ; AT HYDERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

ASNe. 621 oF 2015
Between :

Sri Vinay Agarwal

S/o. 8ri Vasudev, aged about 50 years

Occ : business, R/o. Flat No.403

Susheel Residency, Opp. CDR Hospital

Hyderguda, Hyderabad — 500 029. -..Appellant/Plaintiff

1 * .

AND

1. M/s. Summit Builders
represented by its partner Sri Soham Modi
S/o0. Sri Satish Modi, aged about 45 years, Occ : business
having office at 5-4-187/3, 11 Floor
M.G. Road, Secunderabad 500 003,

2 Smt. Subhashini S. Gade
W/o. Sri Shriram Mogallapalli
aged about 38 years, residing
at C/o. Sri Satyanarayana Murty Bondada,
H.No.6-10-30/A, Raja Street, Peddapuram
Last Godavari district — 533 437. ...Ilespondents/Defendants ..

The address of the appellant for the purpose of service of all notices, etc. is that of the
counsel M/s, SHYAM S.AGRAWAL - 5099, Smt. BABITA AGRAWAL - 7563, L.Praveen '
Kumar, L.Pradhan Kumar, K.Shashirekha, Naresh Singh and Har Rachan Kaur, Advocates '
having office at # 101, R. K. Residency, lane beside Minerva Coffee Shop, 3-6- 237/1 Street )
No.15, Himayatnagar, Hyderabad - 500 029, Phone : 91-40-2322-2700. : |

Contd..2
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Being aggrieved by the judgment and decree of dismissal dated 15-10-2014 passed in
0.8No.1549/2007 on the file of the VII] Additional Senior Civil Judge, Ranga Reddy district,

the appellant prefers this Memorandum of first appeal on the following among other -

GROUNDS

No.290, admeasuring 723 Square feet of super built up area together with proportionate

undivided share of Jand to the extent of 36.25 Square yards and a reserved parking space

mn view of the defendant No. ] taking pleas, which are against the documentary evidence

during their cross €xamination, The evidence of DWs.] & 2 and more particularly their

Cross examination makes it crystal clear that the defendant No. 1 acted in unfair manner



10.

11,

12.

“1 3 :.- \_. : '
‘When the defendant stated to have terminated contract under Ex.A-7 dated 095-06-2006,
but in view of the defendant No.1 _subsequently 1'eceiving payment and more particularly
undel Ex.A-9 dated 11-07-2006 and also addressing Iettex under Ex.A-10 on 01-08-2006,

the alleged cancellation under Ex.A-7 stood waived and withdrawn.

The very conduct on part of the defendant No.l in selling the schedule property to the.
defendant No.2 without terminating/cancelling agreement of sale in favour of the plaintiff
itself exposes the mischief on their part and strengthens the case of the plaintiff that in
view of escalation of prices, the defendant No.1 did not honour the comnntment/contract
and to have illegal and unlawful gain, they sold the flat to defendant No.2. In fact by the
date of issuing reply notices under Ex.A-13 and A-15, the defendant No.1 had already
sold the schedule property to the defendant No. 2, but the same was supplessed and was

not disclosed, which aspect strengthens further mischief on part of the defendant: No 1.

The observation of the court below and extraction of the schedule of payment under para
No.11 of the judgment is of no consequence and incorrect, as admittedly, the defendant
No.1 though issued letter of cancellation complaining non adherence thereto, but later
accepted payment and admittedly deviated from said schedule whereby giving consent o |
the plaintiff to make payment as per the convenience and hence all the observatlons anci

the findings of the court below in that regard are prima facie illegal.

The court below has also not appreciated that originally the plaintiff had plan to obtain
housing loan for purchase of schedule property, but later as he could not get the same, he
planned to pay it on his own and accordingly he made payments deviating from the
schedule, which was duly accepted by the defendant No.1 and hence it is clear that the -

plalntlff was ready and willing to perform his part of the contract.

The court below has grossly erred in law in attributing wrongs to the appellant instead of

appreciating truth in his case, which is very clear from the record as well as the evidence.

The court below ought to have seen that the appellant is a businessman and does not
know the technicalities relating to execution of the agreement and other aspects: thereof
and also other formalities to be completed in relation thereto and therefore even. 1f there

were any discrepancies in his approach, the same cannot wipe of the contract,

From the judgment, it is clear that the court below proceeded with the matter W1th pre-
determination to dismiss the suit. Though the defendant No.1 admitted the execution of
contract, transaction of agreement of sale, receipt of part payment of sale considferation,
ete., which are sufficient to decree the suit in favo'm; of the appellant, but court below has

gone to the extent of atiributing wrongs to thé'apiaellant and caused harm.

Contd..4



13, The court below has overlooked and ignored the Very admitted fact of receipt of part

14, The very conduct on the part of the court beloyw in not highlighting the admissiong made
by the defence witnesses ig sufficient to come to the conclusion that the coyrt below wag
determined to dismiss the sujt and in the process, on its own it went on searching for the

defects if any in the suit angd on the part of the appellant,
[N . :

15, Another observation of the cowrt below that the plaintiff has not placed any material to
the result of pre-determination to dismiss the guit. Numerous Jjudicial precedents have
laid down cleay law that the Statement of the plaintiff in that regard is sufficient to say
that the plaintiff has been ready and willing to falfil] hig part of the contract,

le, The court bejow has passed the Judgment in an unusual manner ang the findings thereof

17. It appears the court below has passed the judgment in 4 hurried, mechanical ang
predetermined manner and for that reason, it has committed grave errors,

18.  The judgment of the court below is not tenabje in any view of law,

19, The other grounds wiil be urged at the time of fing] hearing,

20, The appeliant values the present first appeal for the purpose of Jurisdiction and court fee

as in the suit a¢ Rs.5,@525/- under section 49 ang the ad-volerym and proper court fee of

Rs. 58733 7 é//_, is paid under article 1(b) & (c) of Schedule I of the Andhra Pradesh
Court fees and Suits Valuation Act, 1956, which is sufficient.

‘21, It is therefore prayed that this Hon'ble court may be pleased to call for the records in

'I-Iyderabad :
Date ; 03-07-2015 COUNSEL F OR THE APPELLANT
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RANGA REDDY DISTRICT

HIGH COURT oF JUDICATURE; HYDERABAL
FOR THE STATE OF TELANGANA AND THE
STATE OF ANDHRA PRADESH

A.S.No. OF 2015

Against
0O.S.No. 1549 OF 2007

(On the file of the VIII Additional Senior Civil Ju

dge,
Ranga Reddy District, L.B. Nagar)

GROUNDS OF FIRST APPEATL
Tt DU LIRST APPEAL

FILED BY .

M/s. SHYAM S.AGRAWAL - 5099
Smt. BABITA AGRAWAL - 7563
L. Praveen Kumar
L. Pradhan Kumar
K.Shashirekha
Naresh Singh
Har Rachan Kaur

COUNSEL FOR THE APPELLANT
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”S@A - B}W@M“.\@ Table T . i

Block Ne A 401 Sold Yes Booking Date

Agr Execuied Ul Agr Date Area 725

Parling Scooter Sooked by Jagdish Prnt. Scheme HL

Buyer Naine ‘vmay Agarwal Phone 3366 11766

Agdiress 4103 Susheel R@srdcmcy, @pp CDR Hespital, Hyerguda, | Ly@,@rabadl

Qecupation Busm@ss @@E@ At 540575

Total Amt 54@523 @ﬁhﬁm At 842 Recelipts 10@00@

HL Reg HL App for HL Released U

HE From App Made ] HL Approved D Fre HL. Inffo [

NOG fore Doc Complete U Reg Done L

Payments Tems | Sale Completed U HL Release [

[Dete  |[Description " Hamount Jlcheque Mo |[Paid |[PDE
10-Sep-05  Booking Amount . 10060 264814
090003 IstInstallment 50000 619352, 691784

01-Dec-05  2nd Installment 96103 _ 691784 (Rs.5610%)
01-Apr-06  3rd Installment 95105

Ol-Jul-06  4th Installment ....36105

01-Cet-06  5th Installment 96103

PO D [Exp date]

03-DecQ5

OO0 HOR
COoogoogi

2122606 oth Installment “.“.‘.u_m,ﬁé@ﬁimw s S —
[Cther Payments ;

31-Mar-06  Service Tax . 842 [] 0

[Receipts |

Date [fTowands lamount JlEneque o || Sleared - J[Receipi o -

57 92:Dec05 | Bocking Amoumt 10000 264904

il 03-Mar-06 Part of Ist Installment 15000 619352 %

d 13-Jul-06 Payment Received 75000 091784 &1 1262
Remarks 7 ' ||

IDate | [Remarks |[Taken By |Work Done |

12-8ep-05 i. Beoked under PPT Mo-109 Z. Standard ]algﬂ‘lSh vd
s 3, Single Phase 4. Discount Rs.50/- 1e 36230/ et

08-Dec-05 1. City Bank loan of Rs. 675000/~ sanctioned Soham Mod
s 3, 25000/- cheque ready 3. Expected on 0912/05 -

15-Dec-05 3.00Lacs HL ap]prroved by Citi Bank, Differences will pay on 1 6/ 12405,

05-Jan-06 HL approved. Regisiration om 16/1/06. Sohare Mod

/9=Mhaﬂr @6 Mr. Vijay Agarwal is gone ot of station he WLU be back afler a week.

. s ¥ o
Thursday, July 13, 2005 %65 f
Thursday, July [Aa 0\)”{'

Pagge: 1 of 2
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:

19-Apr-06  30d Income tax return is due. HE, from DHFL Soham

03-May-0  Send reminder notice Jagdish i

08-Jun-06  Send cancellation notice. Caneel from: database and retorn fite to me. Soham: &7

13-Juzl-06  Scham sir asked to re-emier the booking form. Ramang

Thursday, July i3, 2006 Page 2 of Z



apartmenﬁs and ﬁmdemnﬂ&nt hmzms. The nama nf the progsent pmmct
is Silver Oaks. 1 have not singed any booking form before I entered
agreement with DL, I know all the contents of ExA2. It is sioned by
myself and Dwi. As per Exh.2 the total cost of the project is
Rs5.5,40,525 /-, As per terms of ExaA2 I was permitted to a sale
consideration of the plot in six instailmenis mentoned in clause -IV of
Exi2. After I made second payment of Rs.15,000 /- I have not
made any other payments i 13-07-2006. It is true D1 isswed BEx.A6
dated 05-05-2006 demanding me to pay the instailments as per terms
of Ex.A2. Itis true even after receipt of ExAS Motice I have not paid
total instaliurents, instead I paid Rs.75000/- on 13-07-2006. The
witnesses adds. that--in-pursuance of discussion which took place
between himsalf and representative of D1 he paid Rs.75,000/- only.
After that I have not paid any amount of money to the builder, It is
true under Exaid I was apprised by DL that the construction of the
piot was complieted. I have not made any other payment subsenuent
to ExAlD as DI was delaying process. After receipt of ExALl0 letter
fromD1 - 1 went to project site and I found construction of all
apartments of silver ovaks was completed in all respects. ¥ had been
approaching DI from August 2006 to February, 2007 offering to pay
balance sale consideration. It is true as per Clause-¥1 of ExA2 if the
instaliments are mot paid regularly for the agreement {(ExA2) stand
canceled. Itis not true to say that D1 informed me about cancellation
of exAZ due to my failure in paying instailiments. Itis tree D1 sent a
fetber wunder ExAT on &9-0&-1006 intimating cancellation of ExA2
Agroement.
Even after I received ExA7 letter 1 have not paid total halance consideration
of Rs.1,80,000/- and odd but I chose to pay Rs.75,000/- only. Iis true in
ExA8 my reply to ExA?7 I mentioned that there was delay in process of bank
in sanctioning the loanm as such 1 could not pay total balance sale
consideration of 8s.1,80,000/- and odd. and I under 50k to pay the balance
- sale consideration by 05-07-2006 in.lumpsum. It is not true to say that
entire default is on my part in payving sale consideration of the flat and that
there is no any default or delay on the part of D1. I know about the
contents of class VIII of ExAZ. It is not true to say that I invented the
theory of alleged discussion between myself and representative of D1 for
the first thme an in support jon my version. It is further not true to say that
ng such discussion took place between myself and any representative of Di.
I was not aware that D1 sold away the suit flat to D2 by the date I issued
ExAl2 notice. I do not remember whether any clouse of ExAZ gives
authority to D1 to sell away the flat in case of my default after cancellation
of ExA2 agreement. I purchase flats per investment purpose.
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Witness 6 Present and he s sworn for the purpose

T oy ey Farmgyse
AR TR RIS e
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specitic performance of condract, 1 <o not remember “he g“ﬁlw@ arics

of swit schedale iia.a B is broe D2 i3 no party o B A2 No p&pazf:
W;w:h:;w@ transaction of Flat, 1 have paid all m&-&aﬁmanm j@f
ﬁF“.;jmmmﬂﬂ-é':@ D1 regularly. It s not {rue to say that § have not gﬁad fﬁﬁ
instaliments of sale consideration and that I became defaudier. To
iy remembrance 1 filed this sult in the year 2007, ;b&aa&;uﬁm‘ fo 1
filed this suit I came to know that D1 sold the suit schedule flat. 1
doongd remeabered the exact date when 1 filed this suit. As ;}er
ExALS D2 purchased the sult schedule il on Mm%l’ﬁiwﬁ@’” As per

secord of this cage ¥ filed this suit on 03072012 04 is not true to say

that as 1 became defaulter in paying installments, I sold ﬁw suit

tule flat te D2, It is true o say that D’? iz 2 bomafid

purchased and that [ colluded with D1 to file this suil. It iz not frue
bo gay that 1 am not entitle to seek any relief of specific performance

of combract,

se-Examination reported NIL.

Typed to my o
Court, roac ovel

nierpreed 1o the withars, 3
by hwn / her to De Serect.
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DEPOSITION OF WITNESS

YN THE COURT OF THE VL ADDL. SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT AT L.8. NAGAR, HYDERABAD,

051548 of 2007

Witness N PW-2

Name of the Witness: R.Ravichander Sfo R Rao
Aged? yre {0 Bervice RoBadangpet

| Date: 22-04-24113
Oath is administered By Sri. M. Venkata Ramana, B, Com, B.i.,
VI AddlL Sendos Civil Judge in accordance with the provisions
Cath Act 44 of 1965,

P present and  he is sworn, he stzted that he know all the

contents of his chiaf evnnaiaation ,_:.a’ffi;wﬁﬂvin

Cross-Fxaminations- e fpinl oot of the flat which was prosed to

e puwchused by plainiff is g, 880000~ §do no fsowe about the
agreed schedude for the payment of the sele eonsideration of the
fIat. The negotfation took place bebween plaintiff  and
representative of DI, 1 was present on one O two occasions when
negotiations gook place bebween plaintiff and representative of
D1 In my present plaintiff delivered cheque for Rs.75,000/~ to
the representative of D towands g»;;,-_fz of the sale consideration, To
my knowledge pladngiff paid twu; amounts e R10,00/- and 5,000/
to  the irepma:enmﬂve of DL, { do not kmow whether the plaintiff
paid imstalbnent of sale congideration regularly. Plaintiff told
met that he gigned booking forme.  No agreement wexe entered
inio by plaintiff and DY are his representative In my presence. ¥
have no knowiedge about ferm an conditions for (e purchase of
flat. § visited the suif schedule flaf, When it was wnader
construchion. ! have knowledge about maling application by

plaindiff with JCICK bank for house loan and sanctioning of gaid




Joan. It is not true to say that the plain i buys and selle fats for gotiing
profits. 1 have nof visited suit schedule fat after it covstruction wWas
completed, Ilave notseen Agreemsti bepween plaintiff and D1 mr,!any
other comuected documents, The plaintft fled thin st gecking for
specific performance of contract.

Cross-Examination by conmsel for D2, I do not know boundaries of

sui&ls-t:heduie flat. This suit is filed ia fhe year 2007. I do pot know
whether the plaintiff paid sale consideration duly. I do not know
whether plaintiff paid entire sale consideration tolDl or not. 1 can not

,,,,, o out the suggestion for counsel for P2 that as plaintiff faid to pay
installment reguimly he is aot entitls o seek any relief againgt D2, Ttis
not true to say that I do not know any thing abmﬁ fpcts of this suit and

that T a deposing falee to suit fhe version of plaintiff as be is my friend,

Re-Examination repogtod MIL.
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IN THE COURT OF THE VI ADDITIONAL SENIOR CIVIL JUDGE ; RANGA REDDY
DISTRICT COURTS : AT L.BNAGAR ; HYDERABAD .

0.5.No. 1549 OF 2007
Between !
Srj Vinay Agarwal " ...Plaintiff
AND
...Delendants

M/s. Summit Builders and another

EVIDENCE AFFIDAVIT OF THE Sri R, RAVI CHANDER AS PW.-2

I. R. Ravi Chander, S/o. late Sti R.K. Rao, aged about 42 years, Oce : Service, R/0.20-64, Sri

Iakxhmi Enclave. Badangpet, Sarcornagar, Ranga Reddy district, do hereby solemnly affirm and

sincerely state on oath as follows

I am the third party herein and | am deposing the facts known (o me.

—

2. 1 submit that [ know the plaintilT since 2001 in know the plaintiff, and bearing the close family

- friend, the plaintiff entered inte agreement with the defendant No.1 for purchase of flal m
“Silver Oak” apartiments, sitvated at Cherlapally village, Ghatkesar mandal, Ranga Reddy

district, . | was present at the time of negotiation and the sale consideration was fixed at

Rs.649/- per square feet.

3. I further submit that the plaintiff paid and amount of Rs.75,000/- through cheque in July 2006,

1o the representative of the defendant No. 1 at the house of the.plaintiff and 1 was present at that

time also, having gone to the plaintiffs housc, 1 know thal afler entering into the agreement the
plaintiff had obtained loan from M/s. IC1C bank for purchase flat., but the defendant No.1 sold

it to defendant No.2 to have illegal gains. -

4, lence this affidavit. (," '

P al
PPONENT

W

tdentified by Sri Shyam S.Agrawal, Advocale ' ADVOCATE-HYDERABAD

Sworn & signed before me on-this the

15 day of April, 2012 at Hyderabad.



IN THE COURT OF THE VIIL ADDITIONAL

SENIOR CIVIL JUDGLE : RANGA REDDY
DISTRICT COURTS : AT LB.NAGAR

.5 No. 1549 OF 2007

Between !

" Sri Vinay Agarwal ... Plaintifl

AND
M/s. Summit Builders & another ...Defendants
r
!
‘

EVIDENCE AFFIDAVIT OF TIHE Sri R RAV]
CHANDER AS P.W.-2

Iiled on : 15-04-2013

Filed by :

M/s. SHYAM S.AGRAWAL
L.Praveen Kumar
"L Pradhan Koamar
K.Shashirekha
Naresh Singli
FHar Rachan Kaur

COUNSEL FOR THE PLAINTIFE
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bymm/her LODBC ‘

T@ e

o] F"ﬂ( n

na



Points:

1. Does he have an own house ?

2. Did he intend to stay in the flat 7

3. Did he buy the flat for self use or investinent purpose ?
4, Did he expect substantial profit from the investment ?

5. What is his loss in monetary terms in not getting the said flat ?



DEFOSETION CF WETNESS

IN THE COURT O THE VIE s 00L SENIOR CIVIL JUDHGE
hﬁl‘\l(ﬁ& HEDY D“{ CISTRICT AT LB, WAGAR, HYDERABAD.

15,1549 of 2007

Whtness Mo PW-2

WName of the Witsess: 'iﬁiiz..ﬂa‘viﬁmn:fiw S/ WK Bao
Aged? yis Lice: Gervice RfoBadangpet

| Drate: 22-0-240 3

Oath is adunhiistered By Sil Bl Venlats Ramana, B, Com., B.L.,
VT Addl. Sentor Civil  Judge In accordance with the provisions
Oath Act 44 of 1969,

PAWE- oresent and  be ds gwong, e steled that he konow alf the

contents of lis chief epmination affidavit,

Cross-Farsnaticon:- fhe total oo of the flat which was pm‘:aed £

be purchued by plaintiff is Re. &,‘ 40094, ¥ do net know abouot the
agreed schedule for the payment of the sale consideration of the
fiat. The mepotiation took place between plaintiff  and
representative of DL, 1 was present on one or tWo occasions when
negotiations gook place between pladntiff and represextative of
1. In my present plaintiff delivered cheque for Re73,000/~ o
the representative of L towards part of the sale consideration. To
my kaowledge plaintiff paid two snoungs Le R.0,00/- and 5,000/
to  therepresentative of I, [ do not know whether the pladetiff
paid installment of sale considesation regularly, Plaintiff told
met that he signed booking fooni,  No agreement were snbeved
into by plaintiff aud D1 wce his representative in my prégence. 1
have o knowledge about term an conditions for the puschase of
flat. I visited the swit schednle flat, When it was under

construciion. [ have knowledgs about making application by

 plaingiff with ICICE banl for house loan and sanctioning of said




foan. I is not frue (o say that the Jain 138 brrys and sells fiata for owtting
¥ 2 &

profits. 1 bave not visited cuit schedule flat after its conshuction was
completed. Ihave not seen Agresment between plaintifl and (nf%any
other connected documents. The pléi_mifi filed this suit seeking for
specific performance of contract.

Crose-Fxamination by connsel for D2, 1 de not know houndaries of

suit schedule flat. This suit is filed in the year 2007. I do pot know
whether the plaintiff paid sale consideration doly. I do not know
whether plaintiff paid entire sale consideration o1 or not. I can not
yole out the suggestion for counsel lor D2 that as plaintiff fail to pay
installment reguiadly he is not entitls vo seek any relief against D2, Itis
not trise to say that [ do not kaow any thing #11011% Facts of this suit and

that T a depm;ing falee to suit the version of plain&iff as he iz my friend.

N
Re-Examination repovted NiL. ( '\ (?\ - Q\J&@D%
N N

N7

e




N ll” COURT OF THE VITI /\I)DIHONAT SENIOR CIVIL JUDGE ; RANGA A REDDY

PRISTRICT COURTS (AT L. NAGAR ; HYDERABAD

O8No. 1549 Or 2007

Between .

.. Praimtiff

Sri Vinay Agarwal

M/s. Srummit Builders and another

Lakxhmi Enclave. Badangpet, Saroornagar,

AND

..Delendants

I, R. Ravi ‘Chander, S/o. lale Sri R.K. Rao, aged about 472 years, Oce : Serviee, R/0.20-64, Sri

Ranga Reddy district, do hereby solemuly affirm and

sincerely state on oath as follows

Sworn & signed before me on this the
}‘i"’ d'\y of April, 2012 at Hydcrabad.

identificd by Sri Shyam S.Agrawal, Advocale

~Tenee this affidavil. %Qo Q/
I

I am the third party herein and Tam deposing the {acts known o mc.

} submit that 1 know the plaintilf sinee 2001 in know the plaintff, and bearing the close fanuly

friend, the plaintifl entered into agreement with the defendant No.l for purchasc of flat in

“Silver Oak” apm‘hﬁcnts, situated at Cherlapally village, Cihatkesar mandal, Ranga Reddy

district, . | was present at the time of negotation and the sale consideration was fixceh at

Rs.649/- per square feel.

I further submit that the plaintiff paid and amount of Rg.75.000/- through chegque in July 2006,

1o the reprosentative of the defendant No.1 at the house of the plaintifl and T was presend at that

time alse, having gove to the platntiffs housc, | know {hat after entering into the agrecment the
plaintiff had obtained loan from M/s. 1C1CT bank for purchase flat., but the defendant No. 1 sold

il to defendarit No.2 to have illegal gains.

WFONENT

\@\17//

ADVOCATE-HYDERABAD



N THE COURT OF THE VI ADDITIONAL
SENIOR CIVILJUDGE ; RANGA-REDDY
HSTRICT COURTS ; AT OB NAGAR
O5.No. 1549 OF 2007

Berween © .

Sri Vinay Agarwal . .. Plaintift
AND

M/, Summil Builders & anotier L Defenduanty

EVIDENCE AFFIDAVIT Of THIE Sri R,
CHANDER AS P.W -2

Filed on @ 15-04-2013

Filed by :

M/s. SHYAM S AGRAWAL
L.Praveen Kumar
" L.radban Kumar
K Shashireklia
Naresh Singh
Fhar Rachian Kauar

COUNSEL FOR THE PLAINTIEE



IN THE COURT OF THE VIII ADDL. SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT COURTS: AT L.B.NAGAR

0.8.No. 1549 of 2007

Between:
Vinay Agarwal Plaintiff
And

M/s.Summit Builders & Another Defendant

CHIEF EVIDENCE OF DW1

I, K.Krishna Prasad,3/o.Late K.Hanumantha Rao, aged 37 years,
Venkatapuram, Secunderabad, do hereby solemnly affirm and state on

oath as follows:

1. I am thé Manager-Customer Relations of the Defendant No.1 and
as such I am well acquainted with the facts deposed hereunder. I am
authorized to file this affidavit on behalf of the defendant Nol. I am filing
the authorization letter along with this affidavit.

2. I submit that the plaintiff had approached the defendant No.1 for
booking for himself a flat bearing No.401 in the complex known as Silver
Oak Apartments, admeasuring 725 Sqft., situated at chelralapally viiiage,
Ghatkesar Mandal, RR Dist., being developed by the defendant No.1. The
plaintiff was fully aware of the status of the project and the terms and
conditions applicable for obtaining a flat. The plaintiff was alsc fully
aware that lie-had to sign, which he did, a booking form which was a
provisional booking and he did not gain any rights in respect of the
property. The plaintiff singed the booking form on 10.9.2005 and issued
a cheque for the first payment of Rs.10,000/-. The booing form contains
the details of the further payments to be made by the plaintiff for
completing the transaction. The booking form also has the terms and
conditions on the reverse which form part of the agreement under the
booking form. The terms under the agreement make it clear that the
booking form is only provisional and an agreement had to be executed.
The respondent has gone through all the terms and conditions contained
in the booking form and it not now open to him to say that is unaware of
the terms. It should also be mentioned that booking under the booking
form is only provisional.

3., . It is not correct to say that the transaction was completed under

W
@

aﬁk_ﬁ oral agreement as claimed by the plaintiff. The defendant No.1 does



not have the practice of entering into any oral agreements. The booking
form clearly stipulates the formalities to be completed in respect of the
property including the schedule of payment. The plaintiff cannot
therefore claim that he was ignorant as to the schedule of payments.
After initial payment of Rs.10,000/- the plaintiff did not make any
further payment until the letter addressed by the defendant. Even
thereafter he has not complied with the requirements for completion of a
valid contract. Therefore the defendant addressed a letter to the plaintiff
cancelling the agreemént and informing him of this development.
Strangely the plaintiff had issued a reply with false and baseless
allegations. _

4, The Sale Deed dated 31.01.2007 in favour of Defendant No.2 was
“executed by the Defendant No.l, which is much before the filing of the
suit and more over, there were no orders from this Hon’ble Court
restraining the Defendant No.l in the execution of the registered Sale
Deed and there is absolutely no illegality. The notice given by the Plaintiff
was suitably replied to by the Defendant No.1 through its counsel on
28.03.2007. The Plaintiff had miserably failed to stick to the payment
schedule as agreed upon and no rights have accrue to him as he has not
carried out his part of contract.

5. The prayer for cancellation of Registered Sale Deed dt.31.01.2007
is absolutely not tenable under Law as that would change the nature of
the suit itself which is for specific performance of contract and more
over, the Plaintiff has not paid the necessary court fee for seeking the
cancellation of Registered Sale Deed. The above Sale Deed is not null and
void and is binding on the Plaintiff.

It is therefore submitted that the plaint'iff cannot seek the equitable relief
of specific performance as he has relied on false averments suppressing
all facts and not performing his part of the contract. The suit should be

dismissed with costs.

L.B.NAGAR
DATE: 29.4.2013 DEPONENT






IN THE COURT OF THE VIII ADDL.
SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT COURTS:
AT L.B.NAGAR
0.5.No. 1549 of 2007

Between:

Vinay Agarwal
Plaintiff

And

M/s.Summit Builders & Another
...Defendant

CHIEF EVIDENCE OF DW1

Filed on: 29.04.2013

FILED BY:

SRI C.BALAGOPAL
ADVOCATE

103, Suresh Harivillu Apartments,
Road No.11, West Marredpally,
Secunderabad.

DEFENDANT NO.1



IN THE COURT OF THE VIII ADDL. SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT COURTS: AT L.B.NAGAR

IA NO. OF 2013 -
IN
0.5.No. 1549 of 2007

Between:

M/ S.Summit Builders & Another ... Petitioner/Defendant
And

Vinay Agarwal | Respondent/Plaintiff

AFFIDAVIT

I, K.Krishna Prasad,S/o.Late K.Hanumantha Rao, aged 37 years,
Venkatapuram, Secunderabad, do hereby solemnly affirm and state on
oath as follows:

| 1. I am the Manager-Customer Relations of the Defendant No.1
and as such I am well acquainted with the facts deposed
hereunder. I am authorized to file this affidavit on behalf of
the defendant Nol. I am filing the authorization letter along
with this affidavit.

2. I submit that when the Petitioner herein filed its written
statement in the main suit Authorisation letter could not be
filed along with the written statement.

3. I submit that document could not filed due to oversight. The
document is necessary for proper adjudication of the case.

4, It is therefore necessary that the document mentioned in the
list of document should be received by this Hon’ble court
and the same has to be marked as exhibit.

The Petitioner therefore. prays that this Hon’ble court may be please to
receive the document and mark the same as the defendant exhibit as

otherwise the petitioner would be put to irreparable lose and hardship.

Sworn and signed on this

The 29th day of April’2013 DEPONENT

Advocate/ Hyderabad






IN THE COURT OF THE VIII ADDI. SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT COURTS: AT L.B.NAGAR

IA NO., OF 2013
IN
0O.S.No. 1549 of 2007

Between:

M/s.Summit Builders &; Another ... Petitioner/Defendant
And

Vinay Agarwal | Respondent/Plaintiff

AFFIDAVIT

I, K.Krishna Prasad,S/o.Late K.Hanumantha Rao, aged 37_;;}%9&11;5,
Venkatapuram, Secunderabad, do hereby solemnly affirm and state on
oath as follows:

1. I am the Manager-Customer Relations of the Defendant No.1
and as such I am well acquainted with the facts deposed
hereunder. I am authorized to file this affidavit on behalf of
the defendant Nol. | am filing the authorization letter along
with this affidavit.

2. I submit that when the Petitioner herein filed its written
statement in the main suit Authorisation letter could not be
filed along with the written statement.

3. I submit that document could not filed due to overéight. The
document is necessary for proper adjudication of the case.

4, It is therefore necessary that the document mentioned in the
list of document should be received by this Hon’ble court
and the same has to be marked as exhibit.

The Petitioner therefore. prays that this Hon’ble court may be please to

receive the document and mark the same as the defendant exhibit as

otherwise the petitioner would be puf to irreparable lose and hardship.

Sworn and signed on this

r"he 29t day of April’2013 DEPONENT

Advocate/Hyderabad






IN THE COURT OF THE VIII ADDL. SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT COURTS: AT L.B.NAGAR

IA NO. OF 2013
IN
- 0.8.No. 1549 of 2007

Between:

Summit Builders, Rep. by its Parther

Mr.Soham Modi, S/0.Sri Sathish Modi,

Aged 42 years, having its office at 5-4-187/3 & 4,

fil Flor, Soham Mansion, M.G.Road,

Secunderabad . PETITIONER/DEFENDANT No.1

And

Vinay Agarwal,S/o.Vasudey,

Aged 47 years,

R/o Plot No.403,Susheel Residency

Hyderguda, Hyderabad ... RESPONDENT/PLAINTIFF

Smt.Subhashini S.Gade,

W/0.5rt Ram Mogalapalli, aged 32 years

R/0.6-10-30/A,Raja Street, Peddrapuram,

East Godavari Dist., RESPONDENT/DEF No.2

PETITION FILED UNDER ORDER 8 RULE 1A(3) OF CPC

For the reasons stated in the accompanying affidavit, the
Petitioner prays that this Hon’ble court may be pleased to receive the
document which are being filed along with the list of documents in the
above suit and pass such order or orders as the court deems fit and

proper in the circumstances of this case.

Place:HYDERABAD

Date: 29-04-2013 COUNSEL FOR PETITIONER/DEFENDANT No.1
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SUMMIT BUILDERS

5-4-187/3&4, 1}l Floor, M.G. Road, Secunderabad - 500 003
Ph : 66335551

TO WHOM SO EVER IT MAY CONCERN

We hereby duthorize Mr. M. Krishna Prasad, S/o. Late. K. Hanumanth Rao R/o.
Venkatapuram, Alwal, Secunderabad who is our firm’s Manager — Customer Relations to give an
evidence before the Hon’ble ViH Senior Civil Judge, at R. R, Dist in the case of Vinay Agarwal
Case No. 1549 of 2007.

Date: 26.04.2013.

Place: Secunderabad.

Y mmitw
. cﬂm’

Partner
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q*"w"?i?* 25, 1549 of 2007 I W"‘l'?ﬁ\!’i R - R i.i'u: PRI ETCSTRT L
- Date22-08-2003, 1+ .~ s Gt
Witness is resem kand he is SWOTn fm‘ the ;gu_n;pose of Cross- -

Examination,

~ Crogs-Examination. - by: Counsel for Plaintff:-I completedﬂ’by B Sc :

Degree I canv read and write Enghsh Ir have not gwen Door ND ‘or street

: persons who sngned Vakalath and written. statement-filed: by*m ] ‘I am

- not the : pemonsw wlm gave imstructions for the pmpamhon of written

. statements filed. by .5 My chief exanunaﬁ;mn affidavit: g

. parthers of DL firm. ‘[?havar not happened to see the pattnersiﬁp deed of

+. D1.firm.i1 have not |fﬂed any: documents to show that ¥ amw king as
Manager, (Customen relations) of D1 firm, 1t isnot true to: sdy.¢ that ExBl

Lis mvahd one; Itisinct:teue: to say that [ have noany autlmnty !ao' nge ‘

- wevidence on-behalf of D1 fitm. - Tam giving evidence hasmg tm all the

~documents-and. reecards relating this'suit available'i i o ofﬁde. have

T onot pemonal with regard to. transaction took place-in- the yedt 2005 I
- mever interacted. with the plaintiff-at any’ ‘point . of time, | have gone

- . through the documemts relaimg to-this ‘suit-such-as ‘Bmlangefform,, 2,

Agreement of sale: 3, @mrespandmg letters four-of five in: mxmber, All : :
i - the abo?e. refwtred docizments: are avaxlable ir-onr ofﬂce. :F have mot fﬂed _ o

. -any one.of Tl locuments referrid sipra inith is sudt, Jt is not e to say
. that:there are not. any«dOcuments referred: by me’ supra in: our*frrm and

...that 1 have not seen: them-at any: point of tithe: It:is not'true td say that' |

there is no any: bobkmg f@m as stated by e, It is not true'to say that no

- such- bookmg form’ is gnven to he plaintiff at any pointeof: tiine; I have '

gone thmugh the plamt‘and documents filed:by-the plmntiff: EXA1 |

- t0A18. are. telatiﬂgrttmaus:mﬂx&?o shows all: particulars "of theﬁ coxitract.
- between plaintiff ?and D1 ExA2 is conchided cortiact: between! plainhff .
- and D1, It is ‘not frue to-say that 01 has- ot ‘authority ‘to: cancel ExA2

unﬂaterally It is trae plaintiff made all the: payh'lentm teferted in the
plaint to D1 firm.. @l& i true: D firm received all the ‘mioney; pa_id by

re

ijrepared

baamg on- contents: of written Statement: filed""'by § 1) BER Irvhave been .
o swotkmg in D1 fiem: since:the’ y«ear 2008, The name 'of the partﬂer of D1
fmn -is. Sohant Madi I;do’ not know thrnames of. Temaming two oiher _



ﬁlaintiff voluntarily. D1 is bound by ternis é‘nd' conditions of ExAY. The

cheque mentioned in ExAd was encashed by D1 fitm, ‘We adnntted the
“HE contrack Bétween plaintift “and ‘D1 uinder' ExAZ thiough’ ExAS. We
B ‘éreceived Original of Ex A6 letter from the plaintiff so alao with ExAS, We

e :teceived original ExA8 subsequent to dssuance of ExA7. We encashed the

e H cheque mentioned in ExA9. It is true ExA9 is subsequent to ExA7. Itis

e o= true we addressed ExA10 to- the: p]ainhff asking him to visit the site to

=p‘ayments for any changes Itiis true ExA11 plan (in two sheeis) of suit
S schedule property was - given ;by gl do not know: whether plaintiff
REER made any suggestions for changes in the suit schedule Flat. -After ExA10

n]ptxce It-is miot ‘true to say that. plmnt:ff informied us- that he was
-+ obtaining loan from the Bank for the purchase of th suit schedule Flat, It
4 vhrue: in: sunder ExA8 : plaintiff < informed: Difirm: that he made
application for housing loan and hlaeapphcaﬁon-,:was-under process, Itis

_ greed to pay ‘balance sale considerati
ol ;‘«aa-.memioned in - ExA13+asto" ‘when the agreement was “canceled as

e pt canceled and it isin fotce even: tnll today. Itismottrueto say that we
v} go --%xecuted ExAl8 during the subsistence of ExA2. The witness volunteers
; :that due M -of plaintiff in- -payiig: the sale cons:deration as per

e ;ag;r...:thai% date when ExAZ was: canceled o stands’ ‘canceled.” We ‘have not
' lssued anynoticeto th:plaintxff icancelling ExA2. Tt is not tre to say that
ExAls s invalid-and illegal document and that it i not binding on the
alntiff: We havehot filed any Caveat Peti%ion hefore the plaintiff filed
-wsmlu tlus suit.. It is Soham Modi: who' ”hegotmted ithe: plot puchased sale

PR temﬁnate ExAZ. It is:not true ‘to: Gay; that in spitelof the plaintiff
e approached D1 for - ‘several  times | agreemg to | pay: balance sale

Hi suggest changes in suit schedulei property.'We gave details of the

we have not-addressed :any- letter to:the plamhff HIl we recewed ExA12 -

b ..-time*subs.equent‘to issuance. of Ex A7 ‘wé received money fmm--plainﬁff -
0 (¢ 18 true ExA7 was not acted up-on. rIt dgutrue under ExA12. plain&xff _
DA firm T s true it was nat I

e :meniioned by usiin in it. It is niot true'to say that the agreement 'of sale is

' 'bookmg form: the agreement-is: automaﬁcaally canceled -The’cannot say

transachon with: the: splaintiff.-T am notibrought the file relating to this
s ‘smt to:the:coiut, to. day.: I'is mot trueito’ say that di 'has not power to



. consideration and asking to register the suit schedule plu&'in his favour
we fail in doing so purposefully. If really plaintiff visited our office
with regard to suit schedule Flat our office records we reveal the same.
As per our office records plaintiff visited our office only on two
- occasions. He came to the office at the time of the signihg b(‘iokingfmm
- and at the time of execution of agreement. But I can not say the dates..
The payment iﬁade by plaintiff were collected by oue eﬁcecﬁting.'by_ S
visiﬁng the house of plaintiff. Cur office ﬁacords reveal the visits mﬁd?e "
by our exemmre to the house of plaintiff. Our executive might have
visited the house of plaintiff maore that ten times, The letters return by
- plaintiff were received by D1 firm through post. And we have entries in
respect of the letters received from the plaintiff. It is not true to say that -
" there are no any records for noting the visits made by plaintiff to our
office or visits made bjr our executive to the house of Plaiiiﬁff or letters -
received by our firm. It is not true tosay that I am deposing false. Itis
not true to say that plaintiff is entitle for relief of specific performance
of contract. | |

- Re-Examination Repbrted NIL,







IN THE COURT OF THE VIII ADDL. SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT COURTS: AT L.B.NAGAR

0.8.No. 1549 of 2007

Betweéen:

Vinay Agarwal _ | e .Plaintiff
And

M/s.Bummit Buildérs & Another Defendant

ADDITIONAL WRITTEN STATEMENT OF DEFENDANT No. |

The Defendant No.1 humbly submits as under;

1. With regard to Para No.17 A it is irue that the as the Ss;le Deed
dated 31.01.2007 in favour of Defendant No.2 was executed% by the
Defendant No.1, which is much before the filing of the suit aliud more
over, there were no orders from fthis Hon’ble Court restraiﬁing the
Defendant No.1 in the execution of the registered Sale Deed and there is
absolutely no illegality. The notice given by the Plaintiff was !suitably
replied to by the Defendant No.1 through its counsel on 28.03.2¢07. The
Plaintiff had mist_arably failed to stick to the payment schedule airs agreed

upon and no rights have accrue to him as he has not carried out his part

of contract.

2. In reply to para No.23ii(a) the prayer for cancellation of Registered
Sale Deed dt.31.01.2007 is absolutely not tenable under Law’ as that
would change the nature of the suit jtself which is foré specific
performance of contract and more over, the Plaintiff has not ?paid the
necessary court fee for seeking the cancellation of Registered Saf.le Deed.
It is not true to say that the above Sale Deed is null and voidiand not
binding on the Plaintif.
3 The Plaintiff has failed miscrably in carrying out his% part of
contract i.e., making payments as per schedule agreed upon bet{veen the
Plaintiff and Defendant No.1. The amendment is contrary to the earlier
allegation. Therefore the Defendant No.1 is reserving the right to answer

all such false allegations at the appropriate time, during

the course of the
trial. [T BUIHERS
e

L.B.NAGAR - EN_/pmmer
DATE: 01.11.2012 DEF ANT No.§i




IN THE COURT OF THE VIU ADDL.
‘SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT COURTS:

AT L.B.NAGAR

0.8.No. 1549 of 2007

Petween!:

vinay Agarwal
Plaintifl

And

v & Another

M/ s.Summit Builde
Defendant

ADDITIONAL WRITTEN STATEMENT
DEFENDANT NO.1

OF

Filed o 01.11.2012

FILED BY:

SRI C.BALAGOPAL
ADVOCATE

h Harivillu Apartments,

103, Sures
Marredpally,

Road No.11, West
Secunderabad.

DEFENDANT NO.1



IN THE COURT OF THE VIl ADDLTIONAL SENIOR CIVIL JUDGE ; RANGA REDDY -
DISTRICT COURTS ; AT LBNAGAR ; HYDERABAD ;
0.8 No. 1549 OF 2007 ‘
Between :

- Sti Vinay Agarwal

S/o. Sti Vasudev, aged 42 years

Occ : business, R/o. Flat No.403
Susheel Residency, Opp. CDR Hospital

Hyderguda, Hyderabad — 500 029, | | . Plaintiff
AND
1. M/s. Summit Builders

represented by its partner Sri Soham Modi

8/0. Sri Satish Modi, aged 37 years, Occ - b 15iness
having office at 5-4-187/3, Iil Floor-

M.G. Road, Secunderabad 500 003.

2

Smt. Subhashini S. Gade

W/o, Sri Shriram Mogallapaili

aged about 30 years, residing

at C/o. Sri Satydnarayana Murty Bondada,

H.No.6-10-30/A, Raja Street, Peddapuram :

East Godavari district — 533 437 ...Defendants

(defendant No.2 impleaded as per order dated 19-03-2010, passed in LA.N0.755/2008) -
SUIT FOR SPECIFIC PERFORMANCE QF THE AGREEMENT OF SALE!

AMENDED PLAINT PRESENTED UNDER 5£CTION 26, ORDER VI RULE]L OF CIVIL
PROCEDURY, CODE, 1908 :

IR The description of the plaintiff is the same as given in the above cause title allxd his address for
the purpose of service of all notices, eic. i that of the counsel M/s. SHYAM S.AGRAWAL,
L.Praveen Kumar, L. Pradhan Kumar, K Shashirekha, Naresh Singh and Séntosh Singh,
advocates, having office at # 101, R K.Residency, lane beside Minerva Coffee Sh'op; 3-6-237/1,
Street No.15, Himayainagar, Hyderabad - .5‘{)(} 029, Phone : 91-40-2322-2700. h

(Inserted as per order dated 27-09-2012, passed in 1. A.No. 1533/2012)

2. The description and the address of the itefendant No.1 for the purpose. !of service of all

summons, notices, etc,, are the same as merdioned in the above cause title.

3. The plaintiff submits that the defendant Mo.l is the owner and deve]oper?of “Silver Oak”
apartments on the land forming part of survey N0.290, situated at Chérlépally viliage,
Ghatkesar mandal, Ranga Reddy district. For the purpose of selling the flats jto prospective
pdrchasers, the defendant advertised for the same. As the plaintiff was interesied in the vénturc
taken up by the defendant No.1 and intended to purchase a flat therein, the plainfiff approached
the defendant No.1 in that regard.” The dofendant No.1 showed to the plaintiff the ‘brochure
relating 1hé proposed apartment and the plaintiff selected” flat No.401 fofl fourth fleor

. admeasuring 725 square feet of super built up area together with prop_ortionatc;t undivided share
of land to the extént of 36.25 square yards and a reserved two wheeler parkiing space be;ariﬁg .
No.73, hcrcinéfter referred to as the “sujt _ﬂat’. . . : )

PLAINTIFF
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The pl_ai:ntiff further submits that after negotiations, the sale consideration was fixed at Rs.649/-
pet squairc feet and in view of the extent of the suit flat being 725 square feet, the total sale
consideration of the suit flat was arrived to at Rs.4,70,525/-. Apart from the sale consideration,
the pIamtlff was asked to pay a sum of Rs.50,000/- towards the charges for the amenities,
Rs.5 006/- towards parking and Rs.15,000/- towards water & electricity charges. The plalntlfi
paid to tpe defendant No.1 a sum of Rs.10,000/- through cheque No.123098, dated 08-09-2005
drawq on M/s, IDBI Bank, under receipt No.1017, towards carnest money and part payment of

sale cjonsideration', which was encashed by the defendant No.1 in conclusion of the agreement.

The plalptlff also submits that the suit flat i: more elearly described in the schedule of property
of the plLamt given below. The terms of contract were subsequently reduced into writing under
a formai. agreement of sale entered into between the parties on 15-12-2005. The plaintiff paid
additional sum of Rs.15.000/- to the defendant No.1 through cheque No.619352, dated 01-03-
2006 d[‘ELWTl on M/s. HDFC Bank, towards further part payment of sale consideration, which
was encqshed by the defendant No.1. The defendant No.1 had also informed the plaintiff that
they would mt1mate to the plaintiff the progress of construction of the complex and accordingly

would also inform the plaintiff about the payment of balance of sale consideration to be made

by hm;. ;

The pivlaf;ntiff submits that he was waiting patiently for the letter of the defendant No.1
i_nfofﬁlinig him about the status and progress of the complex and also about the amounts 1o be
~ paid by }laim, but he did not receive any correspondence or communication from the defendant
No.1 as fold by the defendant No.1. When the plaintiff visited the office of the defendant No.1
enquiring about the progress of the complex, he was told that that it would take some more time
for the _piroject to be completed and that they would intimate him further details later. To the
uttei‘ shoick and surprise of the plaintiff, instead of the intimation letter, he received a letter from -
the defendant No.1 dated 05-05-2006 calling for payment of three installments within seven
days of j receipt of the notice and warncd of forfeiture, if the plaintiff fails to pay the

installmants.

The plaililﬁff further submits that he sent a suitable reply dated 15-05-2006 to the letter of the .
defendant No.1 informing that he had not received any reminders earlier for payment as alleged

in the said letter and informed the defendant that the plaintiff would pay the amount in lump

sum 1mmed1ately on the sanction of loan, which was delayed in view of change of status of
income fjrom salaried 1o self employed émd. will also complefe the payments in lump sum after

_sanéﬁon iof housing loan. On receiving the reply of the plaintiff, the defendant No.l sent a
. cancellat on notice dated 09-06-2006 to the plaintift mfonnmg that the plaintiff did not adhere

to the péyment schedule, not paid the installments as promised and as such the agreement
, entered mto between the parties stood cancelled and that the payments made by the plaintiff
were forfelted The defendant No.1 further stated that they were at liberty to allot the said flat
to any mi};endmg purchaser.

| PLAINTIFF
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The plaintiff also submits that afte)f re‘eeiving the sdid cancellation notice, the plaintiff sent e; ;
reply letter dated 23-06-2006 informing that he has already informed through hisireply letter :

dated 15-05-2006 that there was a delay

in the processing of loan and jall the pendiﬂg:'

installment amounts will be paid shortly and requested to bear for some time. Abert from 'tha=t :
the plamnff visited the office of the defendant No.1 in person and discussed wth the defendant :
No.1.

The defendant No.l had stated thdt they had issued the cancellatlon nonce on]y to
ascertain whether the plaintiff was really inerested in purchasing the flat or. not The defendant.
No.l assured the plamtlff that his interest it the flat would be safeguarded and the plaintiff can

make the payment as and when the Ioan is sanctioned to the plaintiff,

The plaintiff submits that as per the discussions held between him and the defien(fiant No.l,i the
plaintiff paid a further amount of Rs.75,000/- through cheque No.691784, déted 11~07-20Q6, '

drawn on M/s. HDFC Bank and the same was acknowledged by the defendanit No:1 vide their

receipt No.11-07-2006 towards part payment of the sale consideration. As the die-fendani’ Ne.l :
was satisfied with the payments made by the plaintiff, the defendant No.1 addtessed a letter

dated 01-08-2006 to the plaintiff, asking t¢ visit the site between 01-08-2006
to have a look at the ﬂat for any additions or alterations to be done to the su
the flat will be completed as per the standard specifications shown in the

plaintiff suggested some changes to the flat, fer that the defendant No.1 assur
make the necessary changes to the said fia

execution of document.

and 08-08-2007.
t ﬂat, otherwise,
nodél flat. The
<l that he would

v and would intimate the plaintiff the date of

The plaintiff further submits that the plaintiff waited patiently for a respo'nse from the

defendant No.l but 1o the shock of the plaintiff there was no such intimaﬁQn from ﬂne

defendant No.l1 and when the plaintiff contacted the defendant No.1 in person: there was no

proper response from the defendant No.1 and he avoided to meet the plaintiff.

. Getting vexed

with the attitude of the defendant No.1 and jost hope of response, the plaintift got issued a legal

notice dated 19-02-2007 to the defendant No.1 through his advocate calling upon:the defendant

No.1 to execute-and register the sale deed in respect of the suit flat by recei
amount of sale consideration at the time of vegistration of sale deed on any daj

from the receipt of the legal notice.

ving the balance

, within 15 days

The p'laimiff also submits that the notice was served on the defendant on 2.2{02«2007 as is

evident from the postal acknowledgement. The defendant No.1 addressed a repijfr dated 22-02-

2007 with all false and baseless allegations, {aking the stand that the ag;reement st'iood cancelled.

Thbugh the defendant No.1 admitted the agreement of sale in favour of the

plaintiff and the

receipt of part payment of sale consideration made on different dates, he alleged‘that heé had

addressed another cancellation notice dated 99-08-2006 to the plaindiff,”

© PLAINTIFE
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The pilai%ntiff submits that he has not received any such cancellation notice from the defendant
Na.l ?at any point of time except the one as stated above, In fact even if any such notice is
givr%m; the same cannot terminate the valid agreement of sale between the parties, undér which
the ?plaiimtift' has paid huge amount towards part payment of sale consideration under proper
recéiﬁts. The plaintiff got issued a rejoinder notice on 12-03-2007 denying receipt of any

canceglla‘gion notice and made it clear that the defendant No.1 -cannot terminate the agreement

: uniIat!era]ly. The defendant No.1 got issued a reply notice on 28-03-2007 taking the same

stand,i which is false. It is pertinent to mention here that the defendant No.1 has lodged a

caveat before the Hon’ble Court against the plaintiff, which proves the malafides on part of the

defendant No.1.

The plaintiff further submits that having received money towards part payment of sale
consic;ler"ation and having agreed to execuie and register the sale deed, the attitude and behavior

of the defendant No.1 in not coming forward to fulfill his part of the contract prompted the

- plaihﬁff to suspect the bonafides on part of the defendant No.1. In fact, at the time of entering

' into: the agreement, it was agreed between the parties that the defendant No.1 will inform the

plaihtjff about his readiness to execute and register the sale deed by receiving the balance of
sale consideration afier completion of the complex. The plaintiff-has always been ready and
willinfg to perform his part of the contract ~f making payment of balance of sale consideration

aninri fgct on the promises of the defenda::t No.1, the plaintiff has already got sanctioned loan

: frorh fhe banker,

The plajntiff submits that the defendani No.l has gone back his promises and failed to

discharge the duty and burden cast upon him under the agreement. In fact the plaintiff is

» _ requirjcad;to pay the loan instalments to the banker as the same has already been sanctioned. As

1.

statéd% above, the defendant No.1 has entered into the agreement by receiving money towards

" part péyment of sale consideration from the plaintiff. Having agreed to sell the property to the
plaihtiff, having received the part payment of sale consideration, the defendant No.1 cannot go
. back the|transaction nor does he have the right to terminate the same. As per the provisions of

“Law éox erning the contracts and properties, the defendaat is bound to sell the property to the

plaintiff by :executing and registering the sale deed in his favour and he cannot part with it in

favowl; of third party.
N

The p:laintiff further submits that he has gos every right to purchase the suit flat and get the sale

deed E;:xecut'ed and registered in his favour. Hence, the plaintiff is left with no other option but

to apﬂro rch this Hon’ble court for specific performance of the agreement of sale. The plaintiff

~ has madg efforts to convince the defendant No.1 and to settle the dispute amicably, but he has

fail_éd as the defendant No.1 is bent upon to cause harm to the plaintiffl for illegal gains and

make money in illegal manner. I would not be out of place to mention here that the defendant

No.l has gone back the promise demanding the plaintiff to enhance the sale consideration,

- which is not legal.

PLAINTIFF
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The plaintiff also submits that he has got money fo pay the balance of sale conmderatlon of
Rs.4,40,525/- to the defendant No.1 as he has already got the loan sanctloned from the banker ;
for the purpose of making payment of balance of sale consideration to the dcfendant No.l in
respect of the suit flat, payment of stamp duty, registration charges, etc. thé plaintiff has
always been ready and willing. to perform his part of the contract. The pla.mtlff is ready to pay .
the balance of sale consideration and get the sale deed executed and reglstered in lnc; favour, In
a very illegal and highhanded manner, after entering to agreement of sale w1th the plaintiff and

after receiving part of sale conmderation, the defendant No.1 is trying to seil the suit flat o

third parties, in order to canse harm to the plaintiff, which is not permissible in law.

The plainti{f submits that the agreement of the plaintiff is subsisting and it s_tiﬂ .holds good.
From the facts of the case, it is very clear that the intention of the defendant No. 1 m refusing to
execute and register the sale deed in favour of the plaintiff is iilegal and against all the morals
also. The law of equity favours for sale oi the property by the defendant Nol 1 to:the plaintiff
alone and the defendant No.1 has no exclysive and unilateral right to cancel| or terminate the

contract and forfeit the amount of part payment made by the plaintiff to him. It would not be

out of place to mention here that the plainG{f has taken lot of pains in getting thc-housing loan
sanctioned, for which he had got the site inspected and verified by a guveﬁ1une11t registered

valuer and submitted the valuation report to the banker, by spending good amolunts.f

“The plaintiff submits that he has learnt that the defendant No.1 along v\iith builder M/s.
Sri Sai Builders sold the schedule property to the defendant No.2 undér the sale deed
dated 31-01-2007 registered as documeni No.1804/2007 of the Office of thé Sub-Registrar,
Uppal, Ranga Reddy district. However, in view of agreement bt_:tw‘een the plalntlff and

. | N
the defendant No.1 being prior to the sale deed and it being in subsistence, the sale deed in-

favour of the defendant No.2 is iltegal anvi liable to be cancelled”.

(Para No.17-A, inserted as per order dated 27-09-2012, in LA. 1533/2012)

18.

The cause of action for the present suit inifially arose on 08-09-2005 when th;é defendant No.1
offered to sell the suit flat 1o the plaintiff, entered into an agreement for sale with the plaintiff,
received part payment of sale consideration, It also arose on the dates jwhen ‘the parties
exchanged letters, on 11-07-2006 when the defendant No, 1 received further pjayment from the
plaintiff, on the dates when the plaintiff deranded and requested the defendant No:1 to execute

and register the sale deed, bui the defendant failed.

PLAINTIFF
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21.

22.

23.

_:6:_

The cause of action further arose when the plamtlff got sanctioned loan from the banker for
payment of balance of sale consideration to the defendant, on 19-02-2007 when the plaintiff got
issued the legal notice to the defendant calling upon to execute and reglster the sale deed, on
22—02-2()07 when the defendant No.1 repiied with false allegations, on 12-03-2007 when the
plamtlff got issued a rejoinder notice making the légal position clear to the defendant No.1 that

he has to perform his part of contract and on 28-03-2007 when the defendant No.1 got issued a

_ reply through advocate refusing to exccute and register the sale deed. The cause of action is

contlnumg.

This an ble court has got jurisdiction to entertain the suit as the suit property is situated at
Cherlaphlly village, Ghatkesar Mandal, R anga Reddy district and the cause of action arose

within the territorial jurisdiction of this Hon’ble court.

This Hon’ble court has also got pecuniary jurisdiction.

The p]afntiff has not filed any other case in this regard and no suit or other proceedings are
pending between the parties to the present suit before any other court. The suit is being filed
within a period of three years from the date of refusal of the defendant No.1 to execute and
registér the sale deed in favour of the plaintiff and therefore the same is within the period

preseribed by law and is not barred by limitation.

The plaiptiff values the relief of specific performance of the agreement of sale for the purpose

of court fee and jurisdiction at Rs.5,40,525/- under section 39 of the Andhra Pradesh Court fees

and Suits Valuation Act and the proper court fee is Rs. {-. The relief of perpetual

" injunction is valued notionally at Rs.5,000/- under section 26 (c) and pays the praper Court fee

is Rs, 411 /. Thus the total court fee of Rs. /- is paid under Article | (b} & (c) of
Schedule 1 of the A.P.Court Fees and Suit Valuation Act, which is sufficient.

The'plailjitiff therefore prays that this Hon’ble court may pleased to pass judgment and decree

i. : D.irecting the defendants to execute and register the sale deed in favour of the plaintiff
Cor his nominee/s by receiving the halance of sale consideration of Rs.4,40,525/- in

' respecl of all that the Flat No.401 on fourth floor in Silver Oak Apartments, forming

pdl‘t of Survey No. 290, admeasuring 725 square feet of super built up area together
}th proportionate undivided share of land to the extent of 36.25 square yards and a .
regerved parking space for two wheeler bearing No.73 situated at Cherlapally Village,
Gilatkesar Mandal, Ranga Reddy district, as given in the schedule and on failure of the
defendants to come forward to exe.cute and register the sale deed, this Hon’hle court

may be pleased to execute and register the sale deed in favour of the plaintiff or his

-nojminee/s, on behalf of the defendants. '

PLAINTIFF
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ii(a).

Consequently pass a deciesé -for perpetual -injunction restraining the ﬁéfeﬁdants from
transferring, alienating, creéting ap.v third party irﬁerest or charge oi’ the suit flat in
favour of the third parties or pariing with possession in respect of the Flat No.401 on’
fourth floor in Silver Oak Apartme s, forming part of Survey No. 290, admeasurmg;
725 square feet of super bu;lt up area together with proportionate uqdlvlded share of
land to the extent of 36.25 square y ards and a reserved parking space\ for two wheeler -

bearing No.73 situated at Cheriapally Vﬂlage Ghatkesar Mandal, Ranéa Reddy district

as glven in the schedule.

“consequently pass a decree, canceling the sale deed dated 3_1_-01-20?07 régiStéréd as.
document No.1804/2007 of the oifice of the Sub-Registrar, Uppa*-, Rﬁnga Reddy

district, executed by the defendan. No.1 along with M/s. Sri Sai Bujﬁl(.lel.'s in fa\;rour

of the defendant No.2, declaring it as nult and void and not bindi.ngj on the plaintiff.

(Para Na. 23-ii (a) inserted as per order dated 27-09-2012, in LA. 1533/2012)

iii.

Award the costs of the suit and grant such further relief or relicfs as thas Hon ble court

may deem fit and proper in the circu mstances of the case.

COUNSEL FOR THE PLAINTIFF PL%?\INTIFF

Hyderabad

02-07-2007/31-03-2010.

SCHEDULE QF THE PROPERTY

All that the Flat No.401 on fourth floor in Silver Oak Apartments; formin% part of Survey

No.290, admeasuring 725 square feet of super buiit up area together with proporlikena{e'undiv_ided

share of land to the extent of 36.25 square yards and a reserved parking space for twd: whe;c_éler bearing

No.73, situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy district and bt‘;)unded by

NORTH L Open to sky

SOUTH " Flat No.402
.EAST i Open to sky
WEST : & feet wide corridor

PLAINTIFF
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VERIFICATION

I, Vmayw Agarwal, S/o. Sri Vasudev, aged 42 vears, Occe : business, R/o. Flat No.403, ’§usheel
Remdency, Op;L CDR Hospital, Hyderguda, H)derabad do hereby declare that the contents of the
above plaint: and the schedule of property are true (o the best of my knowledge, 1nf0rmat10n behef and

legal advice, w]uch I believe to be true and hence verify the same as true and correct on this the 29
: day of June 2007 at Hyderabad.

LIST OF DOCUMENTS FILED BY THE PLAINTIFF

-'S.No. DATE . DES.CR'I_PTH N OF THE DOCUMENT

Lo 08-{09?—2@05 ' Original receipt issued by the defendant for Rs.1 0,000/-

2. 15—12%2{:!05 _ Copy of agreement cf sale between the plaintiff and defendant.

3. - : Original pricing and ~ayment terms of defendant. |

4. 03-03:2006 Original receipt issued by the defendant for Rs.15 000/-

5. - 0'5-05;2 06 - Original reminder notice issued by defendant.

6. 15-05-2006 Reply to the reminder notice of the defendant with acknowledgment.

7.. ‘ 09—06-20 06 _ Original.cancellation notice issued by defendant. _
8. 23-06-2007 Réply to the cancellation notice of the defendant with acknowledgment.
9 | 11'—:07-20506 Original receipt issued by the defendant for Rs.75,000/-.

10.- : 01—208-20;06 Original letter addres=sd by the defendant.

11. ' _ Plan of the Flat.

12, 19-02-2007 - Office copy of.legal notice issued to defendant,
13. 22-?052-32.0407 Reply notice of the defendant.
.: 4. 12- .(53;201(]7 : | Office copy of legal notice. _
| 15, 28- 03—2007  Original reply notice »f the defendant. :
16, 24- 05 2007 B Letter addressed to the Post Office by mfe of the plamtnﬂ‘

17 052007 . Caveat filed by the defendant.

_ Hyderabad . - | ' .
©102-07-2007/31-03-2010/10-10-2012 PLAINTIFF
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INTHE COURT OF THE VA ASTT spnior
CIVIL JUDGE ; RANGA REDDY DISTRICT
'COURTS ; AT L.BNAGAR ; HYDERABAD

0.8No. 1.5 LyQoF 2007

Between :

" Sri Vinay Agarwal ... Plaintiff
AND
M/s. Surnmit Builders & another . ..Defendants

SUIT FOR SPECIFIC PERFORMANCE

AMENDED PLAINT PRESENTED UNDER
SECTION 26, ORDER VII RULE 1 QF CIVIL
PROCEDURE CODE. 1908,

Filed on: 02-07-2007/31-03-2010/10-10-2012

' Filed by :

M/s.SHYAM S.AGRAWAL (2374/1993)
: L.Praveen Kumar -
L.Pradhan Kumar
K.Shashirekha
Naresh Singh
Santosh Singh

COUNSEL FOR THE PLAINTIFF
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IN THE COURT OF THE VIII ADDITIOGNAL SENIOR CIVIL JUDGE ; '-RJE\N.GA REDDY
DISTRICT COURTS ; AT L.B.NAGAR ; HYDERABAD .

LA No. Coor 2012
N |

0.S.No. 1549 OF 2007
Between:
Sri Vinay Agarwal .:..Petitioner/P]aintiff

AND |
M/s. Summit Builders & another ...Respondents/Defendant
AITIDAVIT

\?‘; 1, Vinay Agarwal, S/o. Sri Vasudev, aged about 47 years, Occ : business, R/o. Flat No.403, .

Susheel Residency, Hyderguda, Hyderabad do hereby solemnly affirm and state on oath as follows :
1. Tam the petitioner herein and as such I am well acquainted with the facts of the case.

2.+ Tsubmit that I have filed the above suit against the respondent No.1 for specific performance of

the agreement of sale in respect of Flat No.401 on fourth floor in Silvier Oak Apartments,

forming part of Survey No. 290, admeasuring 725 square feet togethetr with proportionate
undivided share in land to the extent of 36.25 square yards and a reserved parking space for two !

wheeler bearing No.73, situated at Cherlapaily village, Ghatkesar mandal, Ranga Reddy

district, as given in the plaint schedule and for other reliefs. The contents iof the plaint may be

read as part and parcel of this affidavit for proper appreciation of the facts of the case,

s I further submit that the defendant No.! filed written statement and contesting the case.

Subsequently, on my verification I came to know that the defendant No.l had already sold the :

schedule property to the defendant No.2 and on my application:'in 1.ANo.775/2008, this :

Hon’ble Court was pleased to implead the defendant No.2 as a party to the base. The defendant |

No.2 has also filed written statement and the matter stands posted for commencement of trial.

4. I also submit that while preparing the affidavit to be filed in lieu of my chief examination, it is

noticed that consequential changes in the plaint have not been carried subséquent to impleading -

the defendant No.2. In view of the defendant No.2 having been imp_ieadedf as a party to suit, it

is required that consequential amendment is made to the plaint in view df the changes those

have crept up.in suit due to impleadmeént of the defendant No.2. That apart, it is aiso required |

that the relief in the suit is also amended to cover the said transaction between the defendants,-

\\\{\U\
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5. [ submit that in the stated circumstances, it is just andinecessary that T am permitted to amend
the plaint Seel;(ing consequential amendment subsequenit to impleading the defendant No.2. :If I
am not permi%tted to carry out consequertial amendmeénts, 1 would suffer irreparable loss and
injury and mj very right of justice would be defeated. *(n the other hand proposed amendment

would help the Hon’ble Court in resolving the dispute zimd rendering justice to the parties.

6. It is therefore prayed that this Hon’ble Court may be pleased to pass an order permitting: the

gﬁetitioner to amend the plaint in the following manner:
i To write *defendant No.1” in the place of ‘defendant’ in para Nos.2 to 22.

it To write ‘defendants’ in the place of *defendant’ in cause title and the relief portion

under para No.23 (1) & (11).
iif. To add para No.17-A as fellows:

“The élaintiff submits that he has learnt that the defendant No.1 along with builder M/s.
Sr1 Sai Builders sold the schedule property to the defendant No.2 under the sale deed
dated %31—01-2(}07 registered as document No.1804/2007 of the Office of the Sub-
Regist?rar, Uppal, Ranga Reddy district. However, in view of agreement between the
plaintiff and the defendant No.1 being prior to the sale deed and it being in subsistence,

the sale deed in favour of the defer dant No.2 s illegal and liable to be cancelled”.

iv. To add relief No. ii {a) in para No.23 of plaint as

“consequently pass a decree, canceling the sale deed dated 31-01-2007 registeredt as - | _

i \
document No.1804/2007 of the office of the Sub-Registrar, Uppal, Ranga Re"c_ldy
district, exeCutedAby the defendant No.1 along with M/s. Sri Sal Builders in favour of

the defendant No.2, declaring it as nuit and void and not binding on the plaintiff.

in the interest of justice and pass such other order or orders as this Hon’ble Court deems fit and

proper in the circumstances of the case,
o 0 Ry,

Sworn & signed befofe me or this the , DEPONENT

21" day of August, 2012 at Hyderabad.
W

‘Identified by Sri Shyam S.Agrawal, Advocate ADVOCATE-HYDERABAD



IN THE COURT OF THE VIII ADDITIONAL §ENIOR CIVIL JUDGE ; RANGA REDDY
DISTRICT COURTS ; AT L.BNAGAR ; HYDERABAD

LA No. Or 2012

N

0.8.No. 1549 OF 2007

Between:

Sri Vinay Agarwal
S/o. Sri Vasudev, aged about 47 years
..... Occe : business, R/o. Flat No.403

i SuSHEel Residency, Opp. CDR Hospital ‘ '
" Hyderguda, Hyderabad — 500 029, ... Petitioner/Plaintiff
AND
1. M/s. Sumunit Builders

represented by its partner Sri Soham Modi ‘ : ,
S/a. Sri Satish Modi, aged 41 years, Occ : business
having office at 5-4-187/3, 11T Floor | | - E
M.G. Road, Secunderabad — 500 003, ' ;

2. Smt. Subhashini S. Gade
W/o. Sri Shriram Mogallapalli, aged 34 vears
residing at C/o. Sri Satyanarayana Murty Bondada
HNo.6-10-30/A, Raja Street, Peddapuram . _ ; ;
East Godavari district - 533 437, ' ...Respondents/Defendants

PETITION FILED UNDER ORDER VIRULE 17 AND SECTION 151 OF,THE CODE OF CIVIL
PROCEDURE, 1908 READ WITH RULE 28 OF THE CIVIL RULES OF PRACTICE
‘ i

For the reasons stated in the accompanying affidavit, the petitioner preiys that this Hon’ble
Court may be pleased to pass an order permitting the petitioner to amend the pﬂaint in the following

manner:-

1. To write *defendant No.1" in the place of ‘defendant’ in para Nos.Qé to 22,
i. To write ‘defendants” in the place of ‘defendant’ in cause title and. the relief portion |
i P i

under para No.23 (i) & (ii).

Contd..2 |



il To add para No.17-A as follows:

“Thé plaintiff submits that he has learnt that lhe defendant No.1 along with builder M/s,
Sri Sal Builders sold the schedule property 10 the defendant No.2 under the sale deed
dated 31-01-2007 registered as document No 1804/2007 of the Office of the Sub-
Registrar, Uppal, Ranga Reddy district. However in view of agreement between the
plamt]ff and the defendant No. I being prior to the sale deed and it being in subsistence,

the sale deed in favour of the defendant No.2 i 15 illegal and liable to be cancelled”.
v, To acjld relief No. ii (a) in para No.23 of plaint asg

consequently pass a decree, canceling the sale deed dated 31-0] -2007 reglstered as
document No.1804/2007 of the office of the Sub-Registrar, Uppal, Ranga Reddy
d:strlct executed by the defendant No.1 along with M/s. Sri Sai Builders i in favour of

the defendam No.2, declaring it as null and void and not binding on the plaintiff,

- in the interest of justice and pass such other orders as this Hon’ble Court deems 1it in the circumstances

: of the case,

Hyderabad
Date :33-08-2008 COUNSEL FOR THE PETITIONER
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N THE COURT OF THE VIiI ADDITIONAL
SENIOR CIVIL fUDGE ; RANGA REDDY
DISTRICT COURTS ; AT L.BNAGAR
LA No. OF 2012
N

0.8.No. 1549 OF 2007

Between:
Soi Vinay Agarwal ... Petitioner/Plainti[f
AND
M/s. Summit
Builders & another ...Respondents/Defendants
L
S

PETITION FILED UNDER ORDER VI RULE (17
AND SECTION 151 OF THE CODE OF CIVIL.
PROCEDURE. 1908 READ WITH RULE 28 OF THE
CIVIL RULES OF PRACTICE

+

FFiled on : 22-08-2012

%) \3”

Filed by :

M/s. SHY AM S AGRAWAL (2374/1993)
L.Pravean Kumar
L.Pradhan Kumar
K.Shashirekha
Naresh Singh

COUNSEL FOR THE PETITIONER



:'fINTHECOURTOPTHEVHIADDIHONALnBMOR(WVHJUDGL,RANGAREDDY
_ , DISTRICT COURTS ; AT LBNAGAR ; HYDERABAD
OSNo. . iswoF 2007 B
_1.-§etw_éen: - . .
Sri\ﬁnayzkganxal
. AND

M/s. Summi.t Builders and anothier

ORDER. ‘{VHI RULE 4 OF TIIE CODE O f)F CIVIL PROCEDU]{F ]908

AT
-

‘Susheel Reszdenoy “Opp

smcerely state on oath as followq

L. I am the plaintiff herein and as such t am well acijuainted with the facts of the case.

lfmd fmmmg part of survey No 290, q]tu'ltel at. C he1lapally \111ave Ghatkesa] manchl Ranga'

. Red dy d;st} ict and advertised 1t for lhc pu:pnce of qe]hng flats to pno‘;pcclwc pu](‘hasels I was

'mtmcsled il the venture 1a1<e>n pby the deh,nchnt No.i; 111tendecl tc purch'lse a ﬂat therem and .

approached the defendant No.l.

apartment and T gelected fat No 4(]1 on fourth flogr adme:lsufmg 725 square feet of super buﬂt
up ares together with pmportmnatc undmdc d shme of land aud a reserv ed two wheelcr palklng

. space bearing No.73, helamaftea refeued to 28 1he suit fat’:,

AT

feet and the total salé cons1del ation of the suit fht wasg arrived. to: al Rs 4, 70 525/’-- Apatt frcﬁm ‘

sale canstdelatlon I was asked to my Ra: 50, 0 D= Aowards Lhalgus fm amemues R‘; 5 000/— | _

: 10walds p'lrkmg and Rs, 15 {)OO/ towards water & clca tricity charges. I paid to the clefendanti :' N
. No. i K510, 000:- by chieque Mo 123098, dﬂed 08~ (}l) 2005 dr awn on M/s. IDB! Bank under o

receipt Ma. 1017, totwards: eartiest mrmev and “part payment. of sale conslde;atmn, -whlch Was

encashed by the defendant No.tin conclusmn ol the agreement and contract between ‘US

CDEPONENT - 1.

L Plaingfe

. ; "-]):éfehdailtisl 5

1, Vlnav AgarW'll S/o. Sri Vasudev 1ged ahout 47 vears, Occ business, R/o Flat No 403 o
: CDR Iiospuai Ilydelguch H‘,dcmbad do hmeby solemnly a_ffnm arid '

submn that the defendant Nc 1 is the ¢ ownu 'md developel of “Silver O’lk” 'apantments o the .

!he defendant No.1 showed me lnouhure relatmg ploposed

1 further-submit that after negotmlom Ihc sale wlmriuaiicm Was ﬁ\(ed at Rq 649/ per sqtlare o




: §-£- also submit that the terns of n_ontmu wme mbsequently zeduued into wrltmg toder a: io; thal

agreament of sale entered into br,th,u us on 15- 12- 9003 L paid addltmnal aum (}f Rb 13 GOG/-
U to 1he defendant No 1 by cheque No0.619352, dated 01- 03- 2006 drawu on M/s. [IDFC Bdl‘ll\., '

* i towards further part payment of sale” LO‘I&\K[CHHOD whlch was ‘encashed by

the def&,nddnt Nal.
he defend'mt No ] mfomwd me lhal thay

_ woutd mnmate to e the | promcs; of cons,truuwn
Bl an(l also about the paymem of'b

dlam,c of saje. consxderatmn to bc: made by me.

‘ I subm1t lhat ! Wit w:ulmg pdnem y1{or Lhe letier of the defendant NG 1 infi

olmmg me the status
and pmfrsess of wmplex and about 1he amouﬂts w0 be pald by me, hut I'did

not recewe any
i correspondence ar. mmmunmatxon

\\ hen 1 ‘vlal(fzd the office of the defendant No,1 enquﬁ
about 1he proglcss of the compkx I was

e
::1

told that it would take some more time for the prnju_t

to be completed and ihat thay would mtzmau, me fmthm details later. To my utter shock and -

: surpnse ‘instend of ihe mi:mallon Lz tmr 1 ru,ewed lette1 dated 05- 03 2006 from the defendant -

No I: m]lmg for pwymeni of three Imtalhneazts wtthm seven days of receipt of the notice

fmd
wamed of f()l[cl[liie af the

amounls a li‘dd} paxd on my failure lo pdy the sarie.

! fulther submll thai } sent a mamhlc le.ply dated [5- 05 2006 to the lelter of the defendam Not

inders earher for payment as all

mformmg that [ had not received’ any ru eged in the ad.ld feuer
“and also mformcd that 1 would pay the amount’in lump sum munedlately on the sanction of

loan w}uch wau dela ed | i view. of C‘mn ¢ of. -status ofmcome Arom salaned to-self employ ecl
V' g P

iOn recewms_ the r8p1}, the demﬁam Nao.i sent 10 me cancellauon nonce ddted 09-06-2006

mformuw tlmt I did nat ddhen, to the p » d}'lilhﬂl schedule not pald the mstallmems as promised,

that a5 such the '1guemenl entered mm

butween the pattlcs atood canceiled and that the
: i

i payrnents m':de by me wete 101tulc:d

I also. submlt that afte; rccu»mé sahi caneetlation notice, I Sent reply letier dated 23- Ob H)l}é

i mformmg._th__al_ I hadg already intimated Lhrough 1eply Iettel dated i:» 03-2006 that theié Was .
pendmg, msta]lmem amounta W1ll be pald shortly
1 alao v151led ofﬁce of the defendant No.1 in pexson and

dlscubsed th{; matler who stated. lhat the), had lssued the canccliatlon notice anly {o ascertain

Udelay in 15_r0cessing of loan, that atl and
i‘e'ques'ted o bc‘ir-'fof some time,-

whether I was reaily mterested m pumhasmg lhe flat or not. ' The defendant No. I assured me

: that mv 11'1t€]€5t would he safeguarded.- .m( [can make payment on gemng loan sancuoned

I subm;t lh"nl as per {he discussions hr..ld between me and the delenddnt Mo.1, [ paid

a further
amount” of Rs 75, 0(}0/ by chegue N, 091784

dated ]1 07-2006, drawn on /3. HDFC Bani

and it was acknowiedg-:d by the defendmu No.! vide their receipt daged 1 1-07-2006.

PDEPONENT o
: Contd..3




9.

such mlnnallon from them and. W!leu 1 contacted them in person there was no pleper respense

| .
. befmc the Hon ble Com‘t agamst me, wlm,h oroves the malaﬁdes o the;r part E

L2 l fur lhe1 %ubnut 111'11 I haxe alv& ays been ](‘:d(h luui willing t per form nﬁf m;t of the: ecmtrac:t of .

. agl CB]]IBlll

011 bemg qatlsﬁed W|th my- payments lhe defendcmt N, 1 addmessed me lhe ]eltel datéd 01 08— ;o
"4006 asicmg e to \151t 51te between 01 08 ?DUG and 08- 08 2007 e ha‘\’e a look at tlie ﬂat fm

any addltmns af aliemtlons o be done in it olhel wise flat will be compieled as per. siandar.‘d i :
: spcelﬁcatmns sho“ ai'in the model flat.

i X .|
me the date of execunon of documenl of sale deed. o

1 further suhnm that | walted patienll} iox usponqe ﬂom the defendant No 1 but, thelc wasi' o

from the defendant No 1 and they avoided meetifig tiie. Getling v&,xec’i Wlth ‘their attitide bjld'=

_ Iosmb hope of Jesponse 1 got issued 1egal notice dated i() 02-2007. €0 the deferidaﬁt N‘d‘i_: b

thlough advocate cailmg upon o exccute and gel registered ﬂze sale deet! in 1espect bf the sun“: .

flat by receiving the balance amount of 5'1]e consideration within 13 days;ofllq 1eee1p

I also- submiit thal the - nouce was sewed on the dcfend'uu Ne.l on 2 02 20077

addressed reply dated 22-02- 2007 with" aI] hl:c‘ and baseless allegat]onﬁ takmg stal

favour and. the receipt’ m‘ patt pay ment of: sale consideration made on dlffelent dates, the

defendant No. | alleged 1hat thcv ad{heqsed ancther cancellation notice dated 09- 08 2006 o me

i ha\e not fecewed any ‘such canceilduon notice froim the defencidm No: 1 at-aiy poml oftlme _

1 submll that &ven 1f any Ruch notice is-given, # mmmt Leunmate the ag,leement of sa!e between .

the parties, undex w!ucil 1 had paid huge dmount t{m'ud‘: pait pdyment of ‘sale conmderahon
. under: proper 1ece1pts

cancellahon 110tzce and made 11 cléar that the defendmt No i cmnot temnnate the greement

.umhteml]v The defenchnt No.1 got issued a reply notice dated 28-03- 2007 takmg satne stahd .
' Wh]ch is false.

- makmg pa) ment of bqlance of sale ccmldualwn of Rs4,40,525/- md m fact on Lhe prom!ses '

of the defendam No 1 [ a]readv get q'm(,honed loan from the bdnkel

"lhe defendant No.T
gone back “the prmmses amj failed to dwhucc the duty and bmdeu cast upon under

' sanctloned Ilavmg ag1eed to self the flat aud uu‘u ed. p'ut pavmeut of salt constdetatlon, the N

defendant No H cannnt go bagk the conllact nor does he have 11ght to. tenmnate it : '_f

DEPONENT. ~

1 imd suggcsted soihe changes m the- ﬂal f’ that tﬁe i L
defendant No.1 assurecl that they WOLI](I niale necessary Lh'm;_es to the ﬂ’ai and wou]cll mtlmate' :

an'c‘l-.t.he}'n .
d thal the..
agreement stood mncelled Though the defsndant No.1 adimitied. the ’ldleement of ls'lie in myff o

1 ot issued a 1‘€_|0111L|Ei notice on 12 -03-2007, denymg rece;pt ef any:

It is peftinent lo mcntmn here ﬂnt the de{enclam No 1 has 1edge 3 eaVeat :

I ha\e 1o pav the loan instatiments to the bankel s | the saine was alrehdy'




< iv;

Yoo

il |

‘ 4

. Onglml pncmg and payment terms of defendary 43

' Ougmal reunpt 1ssu\_d by the defendant forRs.1 3 OOO/ dated 03 03-2006 as Es A4

I also submlt tinl originally suit was ﬁlml wgamzl the defendam No.1 alone, who filed writien
staiement d’ﬁﬂ([ 05.12-2007 denying my claim while admiiting that | ploposed to purchase [ I:u
No 401 and Dihcr details thereol. The de Fendant No 1 contemlcd that I algned a booking foim,
ihat the boolung was tentative and that it wiis not ﬁna] conlrau l"he detendant No.] denied the
LDnSiClel‘aHDl’l as Rs.d,70 3')31— (md pleaded it 1o be Rs.5 40,525/, The defendant No.1 admitted
payment of Rs 75,000/ on 11-07-2006 'md lu.ﬂlpt of legal notice. However, the defendant

) 'No 1 suppn:g,s.ed the l'dct of alienation of the flat 1o the defendant No 2 which was donc by it

way back on 31-01 2007 prior to [iling of thie written statemem

{
submlt Ihd[. T came tn know abour Ehc ahenullon of the suit flat by the defendant No.l to the

\

ﬁff:ndant Ne 2 subsequently and oun my App'matmn the Hon’ble Couwrt permitted me to smplead

i
e Fhe defendmt No 2 inthe suit. The defendant No.2 tlled the wr1tten statement Lontcndmg that

Fhe is not a pflrl) to the suit.” As per the QEE[ILEJ law, the transdction between the defendants

-which tooh piaue dmmg pendem,) of the Suli is hit by doctrmL of lis-pendence a3 per the

prowsmn of Transter of Property Act. in view of the agreement between me and the defendant

No 1 being pnm 10 the sale deed and it being in submstenee the sale deed in favour ¢f the

. dcfendant No 2 is illegal and liable 10 be canccllul

| wish to maik the following documenis a3 exhibits in'my evidence:
. | , ‘ : v

<‘

Orlgmal reumpl 1ssuecl by the defendant for Rs 10,000/, dated 08-09-2005 as - lI;‘x.A-'l

B C;opy of agrécmem of sale between the plaintitf and defe:ndant dt. 15-12-2005 as L, A2

Bx.A-3

Orlgimt remmdex n0t1c e issued by defendant, dated 05 05-2006 a5~

" ExKs
Reply 1 ﬂOt!Ce of the defendant with a¢ \now!cch;,ment dated |5-05-2006 as .Ex.A:ﬁ .
Oncmal cance]lat:on nouce issued by dtlend'lu[ c tated 09-06- 2006 as Ex.A-7
i Reply 10 nGtme of thie {lefendant with abl\nnwlexigment dated 23-06- 2007 as Ex:A-8
g Orlgmal rec@lpt issued by the defendant fm Rs. 75 000/- dated 11-07-20086 as Ex.A-9
L _' Ongmal lettf:r addressed by the detnnddnr dated 01-08- 2006 as Ex. A-10
' Plan of the F|’It as Ex.A-11
. :Ofﬂce CopY, ol tegal notice issued 1o defendant, dated 19-02-2007 as Ex.A-12
Reply n_ohce of the defendant, dated 22-02-2007 as Ex.A-13
' ;Ofﬁce c’opyﬂf[e‘éal notice, riatu‘i 12032007 us Ex.A-14
Drlgmal rup]y noticg of the defendant, dared 28-03-2007 as Ex.a-13

Lf:tter addr cssed to lhe Po:,t Office by \\1fc of the plamnff ddted 24-05- 7007 us - Ex.A-16

Cavéat !1!ed by the delgndam as : Ex_.A-17

Fx.A-1%

Certlﬁcd copy of the sale deed dogument No 1804/700” dated 31- Ol 2007 as

DEPONENT

Cenld..s



e
S ihEIefore‘ plai g that tlm Hon h]e couxt 11'.!d} pfe'ved 10 pass ;urigmcm and C?LCu:e duectmg the

-defendants ia exegute and get tenglelEL the ;'ﬂe deed it my fa\ our by 1ecewmg the balance of

: sale mns;demtmn n reqpcct of suit ﬂ'lt anid 1 in ibeir failure, this Hon bi(. Lourt mfiy be pleased T
'_to do the. same on their beh'\lf lo. pam a deuee for- peipetual mgunctmn 1estlammg the -
-defendants from dealmg w1th suif fat, consequently L:‘ﬂlCEl he sale’ deed dated 31 01- 2007‘

. leglsteled as doéument No. 1804/2()(17 of the office of the Sub- -Registrar, Uppal Rauga Reddy‘

district, executed By the defendam No.l altmg swith M/s. Sri Sai, Buit iders in fwour of the

clefendwut Ne.2, cleclaung itas nuli and vmd anel:nof hmdmg, on the glaintiff, award the cosis Bf

the suit ancl grant SUCh furthel relief or véliels as this Hon'ble court thay deem fit aud proper 1n-

the’ circumstances ofthe case. : . : _ o : S

‘Swom & signed. before me on tbls the : - . DEP:'ONEN_T C
2gh d'\y ofNovembcr 2012 at H}deraqu . . ' L f

. H_‘,_-Idel.}tiﬁed b_)' Sri Shyam S Agraival, A‘dv(l)'cate . : ADVOCA'l‘.E-H‘\:’DERAﬁAD.
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'IN THE COURT OF THE VIil ADDITIOMAL
SENIOR CIVIL JUDGE ; RANGA REDISY
" DISTRICT COURTS ; AT LB.NAGAR

OS8No. 1549 OF 2007

- Between :

-S]'iViI?‘lﬁ}f Agarwal . .. Plaint
- AND
M/s. Summit Builders & another - _ Defenda
i

EVIDENCE AFFIDAVTT OF THF PLAINI TFE S

VINAY AGARWAI ASPW.-1,FILED { MDER
ORDER XVIIl RULE 4 OF THE CODE O CIVII
L PROCEDURF 1908

Filed on': 20-11-2012

%ﬁ /’ I/

" Fited by

Mi/s, SHYAM S, AGRAWAL
L Peaveen Kumar
L:Pradhan Kumar

- K. Shashirekia
Naresh Singh

C.OUNSEL FOR 'I'I-IE.PL_AIN'I'IFJT
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HIGH COURT OF JUDICATURE AT HYDERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

TUESDAY, THE EIGHTH DAY OF SEPTEMBER,
' TWO THOUSAND AND FIFTEEN _

' :PRESENT:
THE HON'BLE SRi JUSTICE M.SATYANARAYANA MURTHY

ASMP.No. 1848 of 2015
IN ‘
AS.No. 631 of 2015

Between: :
Sri Vinay Agarwal, Sfo. Sri Vasudey
‘ Petitioner
{(Appellant in AS.No. 631/2015
on the file of the High Court)
AND

1. M/s. S8ummit Builders, rep. by Its Partner St Soham Modi, S/o. Sri Satish Modi,

. Occe: Business, Having Office at 5-4-187/3, {ii Floor, M.G.Road, Secunderabad —
500 003, ’ :

2. Smt. Subhashini S.Gade, W/o. Sri Shriram Mogallapalii, Residing at C/o, Sri
Satyanarayana Murty Bondada, H.No. 6-1 0-30/A, Raja Street, Peddapuram, East
Godavari District — 533 437, '

' Respondents
(Respondents in —do-)

COUNSEL FOR PETITIONER: Sri Shyam S.Agrawal

Petition under Order 39 Rules 1 & 2 Riw. Sec 151 of CPC praying that in the
circumstances stated in the affidavit filed herein, the High Court may be pleased to pass
an order of temporary injunction restraining the respondents from transferring, alienating
or parting with possession or creating any third party interest or charge of the below
given schedule of property in favour of the third parties

SCHEDULE OF THE PROPERTY

. Flat No. 401 on fourth floor in Silver Oak Apriments, forming part of Survey No.
290, admeasuring 725 square feet of super built up area together with proportionate
36.25 square yards undivided share of tand and a reserved parking space for two
wheeler bearing No. 73 situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy
District and, bounded by: : ‘

NORTH : Open to Sky
S0UTH : Flat No. 402
EAST : Open to Sky
WEST . ; 6’ wide corridor

pending disposal of AS.No.631/2015 preferred to the High Court against the Judgment
and decree of the Court of the VIIl Additional Senior Civil Judge, Ranga Reddy District at
L.B.Nagar, Hyderabad made in OS.No. 1549/2007 dt. 15-10-2014.

The Court while directing issue of urgent notice to the Respondents herein to
show cause why this petition should not be complied with, made the Tfoliowing order.
(The receipt of this order will be deemed ta be the receipt of notice in the case),

ORDER;

“ Issue urgent notice to the respondents.
Learned counsel for the petitioner is permitted to take out personal notice
to the respondents by RPAD and file proof of service within three weeks.






Meanwhile, there shall be ad interim injunction restraining the
respondents from alienating the subject property during pendency of the appeal.
Post after three weeks.”

sd/- K.M.RAMESH BABU
ASSIST GISTRAR

/I TRUE COPY /
for ASSESTANT/R GISTRAR

To

1. The Chief Judge, City Civil Court, Secunderabad.

. (in duplicate with a copy of Injunction to serve on Respondent No.1 and return)

2. The District Judge, East Godavari District at Rajahmudnry.
(in duplicate with a copy of Injunction to serve on Respondent No.2 and return)

3. The Ml Additional Senior Civil Judge, Ranga Reddy District at L.B.Nagar,
Hyderabad. : T

4. @ri' Soham Modi, S/o. Satish Modi, Partner, M/s. Summit Builders, Having Office
at 5-4-187/3, lll Floor, M.G.Road, Secunderabad — 500 003.

5. Smi. Subbashini S.Gade, W/o. Sri Shriram Mogallapalli, Residing at Clo. Sri
Satyanarayana Murty Bondada, H.No. 6-10-30/A, Raja Street, Peddapuram, East
Godavari District — 533 437.

(4 & 5 by RPAD)

6. One CC to Sri Shyam $.Agarwal, Advocate(OPLIC)
7. One spare copy,

SAH




HIGH COURT

MSM.J

DATED: 08-09-2015

NOTE: POST AFTER THREE WEEKS

ORDER

ASMP.NO. 1848 OF 2015
N .
AS.NO. 631 OF 2015

INTERIM INJUNCTION
AND NOTICE



< <7 _ Phone : 91 40 2322 2700
@%ym : @52%”‘“‘”4/ # 101, R K. Residency, Opp CPI Office
ADVOCATE 3-8-237/1, Street No. 15, Himayatnagar

Standing Counsel for Tirumala Tirupathi Devasthanams Hyderabad-500 029, india.

REGD. POST ACK. DUE

To

1. M/s. Summit Builders
represented by its partner Sri Soham Modi
S/o. Sii Satish Modi, having office at 5-4-187/3
[ Floor, M.G. Road, Secunderabad — 500 003.

2. Smt. Subhashini S. Gade
W/o. Sri Shriram Mogallapalli
residing at C/o. Sri Satyanarayana Murty Bondada
H.No.6-10-30/A, Raja Street, Peddapuram
East Godavari district — 533 437.

Sir/ Madam,

My client Sri Vinay Agarwal, S/o. Sri Vasudev, R/o. Tlat No.403, Susheel Residency,
Opp. CDR Hospital, Hyderguda, Hyderabad, has filed A.S.No.631/2015 before the Hon’ble High
Court of Judicature at Hyderabad, fqr the state of Telangana and the state of Andhra Pradesh,
against the judgment and decree of dismissal dated 15-10-2014 passed in O.S.N6.154'9/2015 on
the file of the VIII Additional Senior Civil Judge, Ranga Reddy district.

Along with appeal, my client filed petition for interim order in A.S.M.P.No.1848/2015
and when the case came up for hearing on 08-09-2015, the Hon’ble High Court ordered passed

interim orter and also notice to the respondents and directed us to take personal notice.

Sufficient Number of copies of grounds of appeal, miscellaneous petition and material
papers are already filed before the Hon’ble Court and you can collect the same. Therefore, you

are required to make arrangements for appearance before the Hon’ble Court.

Place : Hyderabad < N S '

Date : 10-09-2015 COUNSEL FOR THE PETITIONER

Address for Correspondence : # 204, Legend Siddhi, 3-6-465, Street No. 5, Himayatnagar, Hyderabad-500 029
E-mail shyamsagrawal@yahoo com




Hitzd COURT OF ‘,mm*::m"uﬂ:gi AT HYDERADALR
FOR THE 8TATE OF TELARGANHA AND THE BTATE OF ANDHRA
: PRATIES Y

(R ,:iszf.wr 2415
Belwepn:
SRIVINAY Aﬁ.ﬁmsw., H YRR AL
.. APPELLANT(S)
B AL '

| M/B. SUMMIT BULDERS, SECHAL & ANE

... RESPONIENT(S)

:ﬁ.ppwﬁft o ihe degres aind Judgamrant dadeg ‘£¢ 1E-204 43=Ei_“ﬂﬁ4§1 of 2002 of
the Court of Ailk Adih Berior Civit Judge R F Distro '

Taiics nuﬂam thai eppael patiilon from ti*m above daaéwmmer has
baan wtm&rﬂ@d iy fha uuwa netied apheliant and registensd inthls Courd, and
ihﬂﬂ i wour indeivd fo. defend he same you must enter an sppenranct in thiz epurt

mﬂca of tihls

notlc:rs w t%'m m;mnslmm o7 h 5 pimacer within 34 dews affer
!

Fnﬁc ‘:31

E-'

' |
R aypzjmrmmfn i entered on yoor bahel by {yourself yougs

. piaﬂdw ar smmarrsm by Iy gethorlsed to sl for vou ITthls aifp e | H% n b hanrd
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MEMORANDUM OF FIRST APPEAL

(under section 96 of the Code of Civil Procedure, 1908)

IN THE COURT OF THE VII ADDITIONAL SENIOR CIVIL JUDGE ; RANGA REDDY
DISTRICT ; AT L.B. NAGAR ; HYDERABAD

0.8.No. 1549 OF 2007

IN THE HON’BLE HIGH COURT OF JUDICATURE ; AT HYDERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

- ’.

ASNo. 632 OF 2015
Between :

Sri Vinay Agarwal

/0. Sri Vasudev, aged about 50 years
Oce : business, R/o. Flat No.403
Susheel Residency, Opp. CDR Hospital

Hyderguda, Hyderabad — 500 029, _ ...Appellant/Plaintiff
[]
]
AND
1, M/s. Summit Builders

represented by its partner Sri Soham Modi

S/0. Sri Satish Modi, aged about 45 years, Qce - business
having office at 5-4-1 87/3, 11l Floor

M.G. Road, Secunderabad - 500 003.

2 Smt. Subhashini §. Gade
W/o. Sri Shriram Mogallapalli
aged about 38 years, residing
at (/o. Sri Satyanarayana Murty Bondada,
H.No.6-10-30/A, Raja Street, Peddapuram

Bast Godavari district — 533 437, -..Respondents/Defendants ..

The address of the appellant for the purpose of service of all notices, efc. is that of the
counsel M/s. SHYAM S.AGRAWAL - 5099, Smt. BABITA AGRAWAL - 7563, L.Praveen N
Kumar, L.Pradhan Kumar, K.Shashirekba, Naresh Singlh and Har Rachan Kaur, Advocates,
having office at # 01, RO K. Residency, lane beside Minerva Coffee Shop, 3-6-237/1, Streét' 3
No.15, Himayatnagar, Hyderabad - 500 029, Phone : 91-40-2322-2700. -

Conid..2
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Being aggrieved by the judgment and decree of dismissal dated 15-10-2014 passed in

-2

0.5.No.1549/2007 on the file of the VIII Additional Senior Civil Judge, Ranga Reddy distriet,

the appellant prefers this Memorandum of first appeal on the following among other :

GROUNDS

I. The judgment and decree of the court below in dismissing the suit of the appellant filed
' seeking the relief of specific performance of the agreement of sale dated 15-12-2005, is

illegal, jarbitrary, high handed, unreasonable and not based on proper appreciation of the

facts offthe case and the material on record,

S, The judgment of the court below has resuited in grave injustice to the appeliant and has
taken away his right of justice, thereby giving encouragement to the respondent No.1 to
enter into contract for sale of immovable property, take money towards part payment of
sale consideration promising to transfer the property and then not coming forward to

fulfill their part of the contract and also of selling the property to others on higher rate.

3. The judgment of the court below refusing to grant decree of specific performance in

respect of flat No. 401, on fourth floor in Silver Oak Apartments, forming part of Survey
No.290, admeasuring 725 square feet of super built up area together with propoﬁionate.
undivided share of Iand to the extent of 36.25 square yards and a reserved parking space
for two wheeler bearing No.73, situated at Cherlapally Village., Ghatkesar Mandal, Ranga
Reddy district,.is incorrect and has resulted in miscarriage of justice.
y "0 '

4, The court below has utterly failed to draw adverse inference against the defendant No.1
in view of the defendant No.1 taking pleas, which are against the documentary evidence
and also the attempis made by the witnesses of the defendants deposed as DWs.1 & 2,
during their cross examination. The evidence of DWs.1 & 2 and more particularly their
cross examination makes it crystal clear that the defendant No.1 acted in unfajr manner

and made attempt to mislead the Hon’ble Court having played fraud on the appellant.

5. The court below has utterly failed to appreciate contents of legal notice under Fx.A-12
' and rejoinder notice under Ex.A-14, where under the plaintiff had expressed willingness
to pay balance of sale consideratic:n; i)ut the deféndant No.1 had contended the agreement
to have been cancelled, which was not so admittedly. In view of the alleged cancellation
under Ex.A-7 having already been withdrawn and waived of, the agreement was in force
and offer of the plaintiff to make payment of balance sale consideration under legal
notice and rejoinder of the notice of Exs.A-lZ'and A-14 clearly make out the case of the

readiness and willingness of the plaintiff to pay the balance of sale consideration,

- Contd..3
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When the defendant stated to have terminated contract under Ex.A-7 dated 09-06-2006,

=33 -

but in view of the defendant No.1 subsequently receiving payment dnd more particularly

. p
under Ex,A-9 dated 1 1-07-2006 and also addressing letter under Ex.A-10 on 01-08-2006,
the alleged cancellation under Ex.A-7 stood waived and withdrawn,

The very ¢onduct on part of the defendant No.1 in selling the schedule property to the

defendant Ng.2 without terminating/cancelling agreement of sale in favour of the plaintiff
itself exposes the mischief on their part and strengthens the case of the plaintiff that in

view of escalation of prices, the defendant No.t did not honour the commitment/contract

and to have illegal and unlawfu} gain, they sold the flat to defendant No.2. In fact, by the

date of issuing reply notices under Ex.A-13 and A-15, the defendant No.1 had a]rcads.f'
sold the schedule property to the defendant No.2, but the same was suppressed and was

ot disclosed, which aspect strengthens further mischief on part of the defendant No.1.

The observation of the cowrt below and exiraction of the schedule of payment under para

No.11 of the judgment is of no consequence and incorrect, as admittedly, the defendant

No.1 though issued letter of cancellation -complaining non adherence thereto, but later

accepted payment and admittedly deviated from said schedule whereby giving consent to

the plaintiff to make payment as per the convenience and hence all the observations ang

the findings of the court below in that regard ave prima facie illegal.

The court below has also not appreciated that originally the plaintiff had plan to gbtain

housing loan for purchase of schedule property, but later as he could not get the same, he

planned to pay it on his own and accordingly he made payments deviating from the.

schedule, which was duly accepted by the defendant No.1 and hence it is clear that the -

plaintiff was ready and willing 1o perform his part of the contract.

The court below has grossly erred in law in attributing wrongs to the appellant instead of

appreciating truth in his case, which is very clear from the record as well as the evidence,

The court below ought to have seen that the appellant is a businessman and does not
know the technicalities relating to execution of the agreement and other aspects thereof
and also other formalities to be completed in relation thereto apd therefore even if there
were any discrepancies in his approach, the same cannot wipe of the contract, -

From the judgment, it is clear that the coust below proceeded with the matter with pre-
determination to dismiss the suit, Though the defendant No.1 admitted the execution of.
contract, transaction of agreement of sale, receipt of part payment of sale consideration,'
ete., which are sufficient to decree, the suit in favo_ug of the appellant, but court below has

gone to the extent of attributing wrongs to ﬂ1é'apbella11t and caused harm,.

Contd..4
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The court below has overlooked and ignored the very admitted fact of receipt of part

payment of sale consideration by the respondent No.1 in order to dismiss the suit.

The very conduct on the part of the court below in not highlighting the admissions made
by the defence witnesses is sufficient to come to the conclusion that the court below was

determined to dismiss the suit and in the process, on its own it went on searching for the
defects if any in the suit and on the part of the appellant.
o . *

Another observation of the court below that the plaintiff has not placed any material to
show his ready and willingness or capacity to pay the balance of sale consideration is also
the result of pre-determination to dismiss the suit. Numerous judicial precedents have
laid down clear law that the statement of the plaintiff in that regard is sufficient to say

that the plaintiff has been ready and willing to fulfill his part of the contract,

The court below has passed the judgment in an unusual manner and the findings thereof

are not heard of nor expected of from any judicial authority.

It appears the court below has passed the judgment in a hurried, mechanical and

predetermined manner and for that reason, it has committed grave errors.
The judgment of the court below is not tenable in any view of law,
The other grounds will be urged at the time of final hearing.

The appellant values the present first appeal for the purpose of Jjurisdiction and court fee
2 .
as in the suit at Rs.S,‘!gg;,Sﬁ/- under section 49 and the ad-volerum and proper court fee of

Rs.$5755 7 éps paid under article 1 (b) & (c) of Schedule I of the Andhra Pradesh _
Court fees and Suits Valuation Act, 1956, which is sufficient.

It is therefore prayed that this Hon'ble cowrt may be pleased to call for the records in
0.8.N0.1549/2007 on the file of the VI Additional Senior Civil Judge, Ranga Reddy
district, examine the same for the purpose of considering the correctness, legality and
propriety of the judgment dated 15-10-2014, allow the appeal and consequently the suit
of the appellant with costs in the interest of justice and grant such other relief or reliefs as

this Hon'ble Court deems fit and proper in the circumstances of the case.

"Hyderabad - '
Date : 03-07-2015 COUNSEL FOR THE APPELLANT
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RANGA REDDY DISTRICT

HIGH COURT OF JUDICATURE; HYDERABAD
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A.SNo. OF 2015
Against
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{On the file of the VIII Additional Senior Civil Judge,
Ranga Reddy District, L.B. Nagar)

GROUNDS OF FIRST APPEAL

FILED BY :
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Smt. BABITA AGRAWAL - 7563
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Naresh Singh
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R o DECREE

IN THE COURT OF THE VIIT ADDL. SENIOR CIVIL JUDGE, RR.DISTRICT
- : AT LB.NAGAR. \

Present; Sri, M. Venkataramana
VIII Addl. Senior Civil Judge
Ranga Reddy District. _
. N

Dated on this the 15% day of Qctober , 2014.

COURT OF THE DISTRICT & |
SESSIONS JUDGE f
Ranga Reddy District ;
BETWEEN: cANo.f267  of 2015~

Application Filed on : 225 7”’)’_

OS.NQ. 1549 of 2007

Sri. Vinay Agarwal S/o. Vasudev, aged 42 yrs. )
Occ: Bus%nefs, R/o. Flat No. 403, ¢ C,harges Celiedon : 3 (31157 =
Susheel Residency, Opp: CDR Hospital Coarges Deposited on ¢ | / & f 3
Hyderguda, Hyderabad- 500 029. RePlahitelf 51 //5 Rs.64 /-
S Copy made Ready on : ﬁ'l ,'/ -

. Copy Deliveradon: :
AND o Xt
1) M/s. Suminit Builders  Centrat CSD”F. n Se"de'?t o 7
rep. by its Partner Sri Soham Modi ' : nang?aygfmﬁégﬂﬁf?d"” ;
S/o. Sri Satish Modi . Aged 37 yrs. -
QOcc: Busienss, having Office at 5-4-187/3,
T11 Floor, M.G. Road, Secudnerabad — 500 003.

" 2) Smt. Subhashini 8. Gade S/o. Sri Shriram Mogallapalli ,
" aged about 30 yrs. Resideing at C/o. Sri Satyanarayana Murty Bondada,
' FLNo. 6-10-30/A, Raja street, Peddapuram
Eas Godavari District — 533 437. .... Defendants

Claim: This is a suit filed for Specific performance of the agreement date: 15-12-2005
praying for direction to the defendants to execute the sale deed in favour of the
plaintiffs in respect of the lands plot premises of All that piece of land ad measuring
4375 Sq.yards in Sy.No. 290 Apartment No. 401 Admeasuring 725 Sq. feet and 36.25
540525/- and perpetual Injunction restraining not alienate.

Valuation: The suit is valued at Rs. 5,40,525/- and a C.F. Of Rs. 7,926/~ is paid under
Section 39 of APCF & SV Act and the relief of Injunction is valued at Rs. 5000/- on
which a C.F. Of Rs. 411/- is paid u/s 26 ©. Thus the total court fee of Rs. 8,337/~ is paid
under Article 1 (b) & © of schedule 1 of the AP court fees and suit valuation Act.

Cause of Action: The cause of action arose on 15-12-2005, 19-02-2007.

pEPri. Shyam S. Agrawal, Counsle for plaintiff and Sri C, Bala Gopal, Counsel
int No.1 and Sri. Ashok Reddy, Counsel for defendant No.2; and the maiter
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1) That the suit of the plainfiff be and the same is hereby Dismissed without costs.

Given undler my hand and the seal of this Court on this day of 15® October,2014.

D
HAddL SR. Civil Judge
R.R.District.
: : VBL A Suron o bdoe
COST OF THE SUIT Ranga Hecu: o

For Plaintiffs  For Defendants

1) Stamp on Plaint Rs.  8,337-00
2} stamp on power Rs. 2-00 2-00
3) Stamp on Exhibits _ Rs. _

4) Advocate fee Rs. - -
5) Stamp on Petitions Rs. - -
6) Publication charges Rs. - -
7). Mis. Charges Rs. - .
Total 8,339-00 2-00

,43 I WS

VIH Addl SR. Civil Judge
RIRGHsrfcgs © - - Hudes

Rangs med ’ﬂ s it

SCHEDULE OF THE PROPERTY

All that the Flat No. 401 on foruth floor in silver Qak aprtments, forming part of
survery No. 290, admeasuring 725 square feet fo super built up area together with
proportionate undivided share of land to the extent of 36.25 square yards and a reserved
parking space for two wheeler bearing No. 73, situated at cherlapally village, Ghatkesar

Banga Reddy District and bounded by

-' 2t . Open to Sky ' SOUTH: Flat No. 402

iy _: £AS .,l'_: Open to sky WEST: 6 feet wide corridor

\:nl ¥ . B , '_ . r f.ﬁJ L /\/ﬁ,
: EOMPARED BY : @/ Az 2o 58 o) >>d | ,
: VI A R. Civil Ju ge
Certified to ire Xarox 'Trure Copy R st _
‘ % T AL Sonine Ol dudge
Wi CUp‘jlﬂS Superipiendent, Ranga Heckay Diat, 7 0
L - ‘- . / -. 7. “:_:é, .-




“ IN T'HE COURT OF THE VIII ADDITIONAL SENIOR CIVIL JUDGE,

RANGAREDDY DISTRICT, AT L.B.NAGAR, HYDERABAD

Present : Sri M. Venkata Ramana,
VIIT Addl.Senior Civil Judge
Rangareddy District

On this the 15th day of October, 2014

0.8.No.1549 Of 2007

Between :

Sri Vani Agarwal

S/0 Sri Vasudev, aged 42 yrs.

Occ : Busihess, R/o Flat No.403,

Susheel Residency, Opp : CDR Hospital :
Hyderguda, Hyderabad - 500 029. ...Plaintiff

AND

1. M/s.Sumimit Builders

rep. by its Partner Sri Soham Modi

S/0 Sri Satish Modi, aged 37 yrs.

Occ : Business, Having office at-5-4-187/3,
111 Floor, M.G.Road, Secunderabad - 500 003.

2. Smt.Subhashini 5. Gade

W/o0 Sri Shriram Mogallapalli

aged about 30 yrs. Residing at

C/o0. Sri Satyanarayana Mury Bondada,

H.No.6-10-30/A, Raja Street, Peddapuram _ }

East Godavari District - 533 437 ...Defendants

This suit is coming before me for final disposal in the presence of
Sri Shyam S. Agarwal, Counsel for plaintiff and Sri C. Bala Gopal, Counsel
for defendant No.1 and Sri Ashok Reddy, Counsel for defendant No.2; and
upon perusing the material papers on record, this court delivered the
following :

JUDGMENT

- This suit is filed seeking relief of Specific Performance of Contract.,
s

Initially the suit is filed against the st defendant. Subsequently 2nd

defendant was impleaded as party as per orders passed in 1.A.No.755/2008

dt.19,3,2010. The gist of the contents of the plaint isas follows ;
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That the defendant is owner and de\}eloper of Silver Qak apartments

on th.e land forn;ing éart of Sy.No.zéb situated at Cherlapally village, and
they made an advertisement in thé news papers. It is further contended
" that as plaintiff intended to purchase the flat in that apartments,
'apprdgched 1st defendant and the 1st defendant showed the plaintiff the
broch‘:ure felating to .proposed aparfments and plaintiff entered into an

agreement to purchase flat bearing No.401 on the fourth floor admeasuring

725 sq.feet with super built up area along with proportionate undivided

| slhare of Iand to the extent of 36.25 sq.yards and a reserved two wheeler
parking s.pace bearing No.73. The property hereinéftel; is referred to as suit

schedule property. After negotiations the consideration w;vas fixed at

Rs.6,49,000/- for éq.ft.; and agreed total sale consideration was

Rs.4,70,525/- and apart from sale consideration the plaintiff was aske;dl o

pay sum of Rs.50,000/- towards charges for amenities and Rs.5,000/-

towérds parking and Rs.:15,000/— toﬁardé Watér and electricity charges.

| The plaintff paid Rs.10,000/- to 1st defendant through é cheque
dt.8.9.2005 towards earmest Ioney and part ﬁayment of sale

consideration. It is further contended that the terms of the contract was

subsequently reduced into writing and agreement of sale was entered into

, by plaintiff and Ist defeﬁdant on 15.12.2005 and plaintiff paid additional
sum of Rs.15,000/- to the defendant through a cheque. It is further
contended that 1st &efendant informed the plaintiff that they would
intimate the plaintiff ai;o.ut the progfess of construction of complex. It is

nextly contended that when plaintiff was waiting patiently for the letter of

!.ydant informing about status and progress of the complex, but he



e

s
'rdid ‘.not. receive any correspondence from the 1st defehdantv - When
plaintiff visited the ‘office of 1st defendaﬂt to enguire about progress of
complex, he was told that it would take éome more tir.n-e‘. for the project to
be co.mﬁlgéted, Be that as it may, to utter shock and surprise of the plaintiff,
he received a letter lfrom 1st defendant on 5.5.2006 calling for payment of
thre'e- installments witi:ain seven days of the receipt of notilce and warning
the forfeiture. It is further contended that on that he sent suitable reply on
15.5.2006 to the 1st defendant infofming that he has not received
remindef earlier for payment as alleged in the letter and informed the
defendant that plaintiff WouldApay amount in Iumpsum immediate after
sanction of loan which was delayed in view of change of status of plaintiff
(sic incomé) from the salaried to self employed and he will also complete
paymént after sanction of housing loan. It is further contended that on
receiving of reply, Iét defendaﬁ'_t sent cancellation lefter dt.9,6.2006
informing that plaintiff did not adhere to payrﬁent schedule not paid
installments as promised. As such the agreement stood cancelled. I is
further contended thar after receiviné of said cancellation notice the
plaintiff sent reply letter dt.23.6.2006 informing that he has already
informed through his letter dt.15.5.2006 that there was a delay in
processing of loan and all the pending installments will be paid shortly and
requested to bear for some time. It is further contenc.led that as per
discussions held between himself and 1st defendant, the plaintiff paid
further amount of Rs.75,000/- through a cheque dt.il.7.2006 towards part

payment of sale consideration and the 1st defendant addressed a letter to

D
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ﬂat and to tell any addmons or alterations to be dome. It is further
.contended that the plamtlff patiently waited for response from 1lst
defendant but to the shock of the p1a1nt1ff there was no such intimation
- from lst ldefendantu it is further contended that getting vexed with aftitude
of 1st defendant and having lost hope of response plaintiff got a notice
issued on 19.2. 2007 through his Advocate calling upon the st defendaﬁt
to execute sale deed. The 1st defendant addressed a letter with false
. contentions. It is further contended that Cancellation notice cannot
terminate valid eg‘reement_of sale between parties and the plaintiff got a re-
joinder notice issued on 12.3.2007 and again 1st defendant issued a feply
notice. Tt is further -contended that having received money towards part
payment of sale consideration, 1st defendant failed to execute the sale
deed in favour of the plaintiff., It is further contended that the 1st
defendant is under obhgatmn to execute sale deed in favour of the plamtlff.
' He nextly contended that plaintiff was ready and wﬂhng fo perform his
part of contract and he was ready to pay RS.4,40,525/ - towards balance
sale consideration and it is further contended that the 1st defendant has
‘any exclusive right to caﬁcel the contract. After the 2nd defendant was
impleaded as party, the plaint was also amended and it is further
contended in the plaint that the 1st defendant sold the suit schedule
property to the 2nd defendant under sale deed dt.31.1.2007, but the said
‘sale deed is illegal and it‘is jiable to be cancelled. As such it is prayed to
direct the 1st defendant to execute and register the sale deed in favour of

the plaintiffs. After taking balance sale consideration of Rs.4,40,000/- and

A,s e
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of 1st defendant in favour of 2nd defendant.

02. Defendant Nos.1 and 2 ﬁled.w}iltfen statement;s" Defendant No.l
denied each and every material contention of plaint. Defendant No.1
admitted about entering into agreement of sale by plaindff and 1st
defendant in respect of the suit schedule property. The main contention of
the 1st defendant is that the plaintiff did not adhere to payment schedule
and committed default in paying the installments amount. He admitted
about the paymenis .made by the plaintiff 'to. him. However, he denied
remaining contentions of the plaintiff with regard to his readiness and
willingness to perform his part of contract. It is mainly contended that only
because of failure of plaintiff in paying the installmeﬁts of the sale
consideration the agreement was cancelled by the 1st defendant. It is
further contended that the plaintiff is aware ébout the schedule of
payments, But he did not choose to pay the installments as per schedule.
It is further contended that as agreement was cancelled, the plaintiff is not

entitled to claim any relief in the suit,

03. Defendant No.2 filed written statement denying éach and every
marerial contention of the plaint. Defendant No.2 denied the contentions of
plaintiff in parawise. It is nextly contended that agreement of sale between
plaintiff and 1st defendant is null and void and it was already cancelled for
default of the plaintiff and it is further contended that plaintiff failed to
perform his part of contract. It is further contended that plaintiff and 1st

defendant colluded together to extract money from 2nd defendant and she |

//

oy “0%
X el \

3

0 ;
L/ -



6
further told that the 2nd defendant is a boﬁaﬁ'de purchaser and her sale

deed cannot be cancelled.

03. Basing on the above pleadings of both the sides, the court framed the
following issues :

i Whether the plaintiff made the payments to the defendant
according to the terms and conditions of the agreement ?

ii. Whether the plaintiff is ready and willing to perform his
part of contract ?

iii. Whether the plaintiff is entitled for the relief to direct the
defendant to execute the registered sale deed in favour of
the plaintiff in respect of suit property ?

iv.  Whether the plaintiff is entitled for consequential relief of

permanent injunction restraining the defendant from
alienating or creating any third party interest over the suit

property ?

V. To what relief ?

04. To prove the claim of plaintiff PWs-1 and 2 are examined. Exs.Al to

.AIS are marked.

05. On behalf of 1st defendant, DW—-lZ is examined Exs.Bl is marked.
- Though chief examination affidavit of DW-2 is filed, he was sworn,
.subsequently DW-2 did not appear before the court for subjecting him to
cross-examination. As such the defence evidence of defendant no.2 is
closed and chief examination affidavit of DW-2 is deefned te have been
eschewed from the record. As such the evidence of PW-1, PW.2 and DW-1 is

available on record.

//—\ ﬁun—MvaW{ .
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06, fW—l filed chief exafniﬁation affidavit wherein he stated.in support
of al.lrcontents of the plaint( He stated about entering into 'agreemént of
sale by himself and 1st defendant with régafd to. suit .échedule property,
pay;nerits made by him, terms and conditions of 'the agreement of sale,
exchange of notices and -‘-le-tters between- himself and 1st _defendant, '
unilateral cancellation of agreement of sale by 1st defendant, failure of 1st
defendant in execution of the sale deed in his favour, his readiness and
willingness to perform his part of contract, delay for payment of
installments due to delay in processing of loan by bank, dernands m'a”de by
him with 1st defendant to execute‘ sale deed, his offer to pay balance sale
consideration, execution of sale deed by the lst defgndant in favour of 2nd
defendant. He prayed the court to direct the Ist defendant to execute
registered sale deed and to cancel the sale deed executed by the 1st

defendant in favour of 2nd defendant. -

07. PW-2 filed chief examination affidavit wherein he stated that he was
aware that, plaintiff entered into agreement of sale with 1st defendant for
purchase of land in Silver Apartments and ‘fixing of sale consideration at
Rs.649/- per sq.ft. He further stated that the plaintiff paid Rs.75,000/-
through a cheque in the month of July, 2006 and he was present at that
time. He further stated that after entering intc agreement, plaintiff

obtained loan from ICICI Barnik.

08. DW-1 filed chief examination affidavit wherein he stated in chief




%
defendént. He.stated that he is Manager and Customer Relations Officer of
1st defendant, as such he is acquainted wifh the factsAof the suit. He étated
about entering of agreement between plaintiff and 1st deféndant, payrﬁent
of Rs.10,000/- by plaintiff to the 1st Idefendant, terms and conditions of
- agreement. He further stated that after initial payment of Rs.10,000/- the
i)laintiff did not rﬁaké any further payments until a letter addressed by lsf
defendant and fhéreafter also he has not complied with the reqﬁiremer;té
for completion of valid contract, He furtherl stated about addressing of
- letter by 1st defendant to the plaintiff cancelling the agreement. It. is
furthell' -stated that the pléintiff issued a reply With false and Abaseless
allégations and he nextly stated that 1st defendant executed a sale deed in
favour of 2nd defendant much before the suit is filed that is on 31.1.2007
- and he nextly stated that there were no orders from the court restraining
‘ist defendant from executing the registered sale deed. He nextly stated
that piainﬁff miserably failed to stick to the payment sch-edule‘as agféed
upon and no rights were accrued to him as he has not carried out his part
of contract. He further stated that the payer for cancellation of registered
sale deed dt.31.1.2007 is absolutely not tenable under law as that would
change the nature of suit itself. He further stated that the pla.intiff has not
paid necessary court fee seeking canceliation of registered sale deed. He
nextly stated that the plaintiff cannot seek for equitable relief of Specific
,Performance of Contract as he has relied on false averments suppressing ali
facts and he failed to perform his part of contract. He prayed the court o

dismiss the suit.
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09. Ins-s.ue Nos.1 to 3 : Heard counsel for plaintiff. He contended that the
plaintiff sufficiently established his claim and he m@de payments according
to terms of the agreement of sale. He nextly contended that the plaintiff is
always ready and willing to perform his part of contract and he is ready to
pay balance sale con51derat10n of Rs.4,40,525/- and lst defendant
miserably failed to pelform its part of contract. He nextly contended that
instead of executing sale deed in favour of the plaintiff, the 1st defendant
sold away the property to the 2nd defendant and that the sale deed
exeéuted by 1st defendant in favour of 2nd defendant is liable to be
cancelled. He further contended that as the 1st defendant received part
payment of Rs.75,000/- under Ex.A9 the 1st defendant cannot cancel the
agreement of sale executed in favour of the plaintiff. He nextly contended

that the suit is entitled to be decreed.

10. On the other hand, counsel for 1st defendant ﬁehemenﬂy opposed
the contention of counsel for plaintiff. He mainly contended that the
plaintiff miserably failed to establish that he was always ready and willing
to perform his part of contract and he committed default in paying the
installments as agreed in Ex.A2. Itis further contended that the plaintiff
miserably failed to perform his part of contract. As such he is not at all
entitled to claim relief of the Specific Performance of Contract. He further
argued that the plaintiff came to the court with ﬁnclean hands and the
discretionary relief sought for that is relief of Specific Performance of

Contract cannot be granted to him. He further contended that the plaintiff

s
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not at all entitled for any relief and the suit is liable to be dismissed.
11. Perused the entire material on record consisting of pleadings of both
.the sides, oral and documentary evidence adduced by both the sides. Affer
thorough, careful and cautious examination and serutiny of entire material
on record, I am of the view there is no force in the contention of counsel
for piaintiff. As rightly contended by counsel for 1st.defendant, the
-plaintiff failed to stick to terms and conditions of Ex.A2 agreement of sale.
As per. terms and conditions of Ex.A2 a schedule for payment of
installments is prescribed. For better appreciation para 4 of the Ex.A2 is
reproduced which is as hereunder :

"The Buyer agrees to pay the balance sale consideration amount of

Rs.5,30,525/- to the Vendor in installments as stated below :

Instaliments Amount Due Date of Payment
I Installment ' 50,000-00 9th Qctober 2005

I installment 96,105-00 1st December 2005
11T installment 96,105-00 1st March, 2006

IV instaliment 96,105-00 1st July, 2006

V installment 66,105-00 1st October, 2006

VI installment 96,105-0 31st December, 2006

12. As per the above schedule the plaintiff has to pay entire sale
consideration of Rs.5,30,525/- by 31st December,.2006. The plaintiff
committed default in respect of the 1st installment itself. As per Ex.A4 he
paid Rs.15,000/- on 3.3.2006. As per schedule of the payment the plaintiff
was expected to pay Rs.50,000/- on or before 9.10.2005. The entire

- material on record shows that the plaintiff committed several defaults in

payment of the installments. He never adhered to terms and conditions of
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éhe.aéreement of sale. As per material on record and as per admitted facts
the plaintiff paid Rs.15,000/- on 3.3.2006 and Rs.75,000/- on 11.7.2006,
The;eafter, he did. not choose o p.ay. any pie towards balance saﬂe
consideration.’ beeoven 1t is not the case of plaintff that he paid‘ any
other améunts other than_three_ amounts covered by Ex.Al {Rs.10,000/-),
EX,A4 (Rs.15,000/-) and Ex.A9 (Rs.75,000/-). Other than these amounts
he has not paid any other pie. After careful and cautous scrutiny and
examination of entire material on record it can be safely said that the
plaintiff has not made payments to the defendant according to the terms
and conditions of agreement of sale that is Ex.AZ.i Thought the plaintiff
contended in the plaint that he has been always ready and willing to
perform his part of contract, he miserably failed in doing so. When the
plaintiff failed to pay the installments ‘as per schedule given in Ex.A2 he
cannot say that he proved his readiness a.nd willin_gﬁess to perform his part
of contract. Mere tmaking averment in the plaint about his readiness and
willingness to perform his contract is not at all sufficient. The plaintiff has
to adduce sufficient and convincing, cogent and trustworthy evidence
which shows that he has been always ;eady and wiiling to perform his part
of contract. When the plaintiff failed to show that balance amount of sale
consideration was kept ready and available, mere averment about his
readiness is not sufficient to show that he was ready and willing to perform
his part of contract. My view has support of the &ecision of Hon'ble High
Court of A.P which is given in B.Rajamani vs. Azhar Sultana reported in

2005 AP 260. Readiness means financial capacity of plaintiff to perform his

{ to pay entire sale consideration. The plaintiff miserably



Id
failed in eéta‘blishing his financial capacity to pay entire sale consideratiorn.
When he failed to adhere to the payment schedule, he cannot claim that he
was always ready and 'w-*illing to perform his part of contract. When
pl.aintiff is seeking relief of Specific Performance of Contract she has to
prove his continuous readiness and Iwillingness to perform his paft of
contract from the date of the c.ontract till the date of hearing. Ev-en as per
,cont'eﬁts of the plaint he \'f-vas unable to get housing loan due to change in
his financial capacity. The plaintiff has to prove that all throughout he was
wiling to perform his part of contract. But he failed in doing so. Mere
payment of three amounts referred supra cannot be based to say thaf he
‘was always willing and réady to perform his part of contract. He made
péyment éf Rs.75,000/- only subsequent to notice issuéd by the 1sf
defendant. Only because of the payment of Rs.75,000/- made by plaintiff,
he cannot argue that he was always ready and willing to perform his part
“of contract. It may be trué there are so%ne ‘discrépanciers: aﬂd infirmities in
the evi’cience of DW-1. Those discrepancies and infirmities cannot.be taken
as advantage by the plaintiff. As it is the plaintiff whe filed the suit seeking
for Specific Performance of Contract it is his burden to establish his claim.
In view of the foregoing'discussion I am of the view plaintiff miserably
failed to establish that he is ready and willing to perform his part of
contract and in view of the foregoing findings and discussion I hold that
the plaintiff is not at all entitled for relief of Specific Performance of
‘Contract and a direction to 1st defendant to execute registered sale deed in

favour of the plaintiff. Thus, [ decided all three issues against the plaintiff.

g
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13. Issue No.4 : In view of the findings and decisions given in Issue
Nos.1 to 3, 1 hold that the plaintiff is not at all entitled for consequential

relief of Permanent Injunction as prayed for. Thus, I answered this issue:

14. Issue No.5 : In the result, suit is dismissed without costs.

Dictated to the Senior Assistant/Personal Assistant,
transcribed by her, corrected and pronounced by me
in the open court on this the 15th day of October, 2014.

/‘W ,,,ﬂﬁmﬁFMAmah\{—\J,m

w—d—'ﬂ
VIII ADDL.SENICOR CIVIL JUDGE

RANGAREDDY DISTRICT

APPENDIX OF EVIDENCE

WINTESSES EXAMINED ON BEHALF OF PLAINTIFFS:

PW-1 : Vinay Agarwal
PW-2 : R. Ravichander

WITNESSES EXAMINED ON BEHALF OF DEFENDANTS:

DW-1 : K. Krishna Prasad
DW-2 : M. Jagan Mohan Reddy

EXHIBITS MARKED ON BEHALF OF PLAINTIFES &

Ex.Al : Original receipt dt.8.9.2005.

Ex.A2 : Original agreement dt.15.12.2005.

Ex.A3 ; Original pricing and payment terms of defendants.
Ex.A4 : Original receipt dt.3.3.06.

Ex.A5 : Original reminder notice issued by defendant dt.5.5.06.
Ex.A6 : Office copy of reply to notice with acknowledgment dt.15.5.06.
Ex.A7 ; Original Cancellation notice dt.9.6.06.

Ex.A8 : Office copy of reply dt.23.6.07.

Ex.A9 : Original receipt dt.11.7.06.

Ex.A10 : Original letter dt.1.8.06.

Ex.All : Plan of the flat.

Ex.Al12 : Office copy of legal notice dt.19.2.07.

Fx.A13 : Reply notice dt.22.2.07.

Ex.Al4 : Office copy of legal notice dt.12.3.07. o
. Original reply notice dt.28.3.2007. o
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Ex.Al16 : letter dt.24.5.07.
Ex.A17" Caveat filed by the defendants.
Ex.A18 - CC of sale deed dt.31.1.2007.

EXHIBITS MARKED ON BEHALF OF DEFENDANTS:

Fx.B1 : Authorization letter issued by D1-in favour of DW-1.
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IN THE HON’BLE HIGH COURT OF JUDICATURE ; AT HYDERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

ASMPNo. {$4g OF 2015
IN

ASNo. 43| OF 2015
Between :
Sri Vinay Agarwal ...Petitioner/Appellant

AND
M/s. Summit Builders & another ...Respondents/Respondents
AFFIDAVIT

I, Vinay Agarwal, S/0. Sri Vasudev, aged about 50 years, Occ : business, R/o. Flat
No.403, Susheel Residency, Opp. CDR Hospital, Hyderguda, Hyderabad — 500 029, do hereby -

solemnly affirm and state on oath as follows :

1. I am the petitioner herein and as such I am well acquainted with the facts of the case.

2. I submit that I have filed the above fust appeal aggrieved by the judgment and decrée
dated 15-10-2014 passed in 0.S.No.1549/2007 on the file of the VIII Additional Senior
Civil Judge, Ranga Reddy district. The suit was filed by me for speciﬁé performanée of
the agreement of sale entered into between me and the respondents. The grounds of

appeal may be read as part of this affidavit for proper appreciation of the facts of the case.

3. I further submit that I filed the said suit against the respondents for specific performance
~ of the agreement of sale dated 15-12-2005. The respfondent No.l is the owner afld
developer of “Silver Oak” apartments on the land forming; part of survey No.290, situated

at Cherlapally village, Ghatkesar mandal, Ranga Redd%y district. For the purpose of

selling the flats to prospective purchasers, the respondent jadvercised for the same.

4. I also submit that as I was interested in the venture taken% up by the respondent No.1 and
intended to purchase a flat therein, I approached the respé)ndent No.1 in that regard. The
respondent No.1 showed to me brochure relating proposed apartment and I selected flat
No.401 on fourth floor admeasuring 725 square feet of super built up area together with
proportionate undivided share of land to the extent of 36.25 square yards and a reserved

two wheeler parking space bearing No.73, hereinafter referred to as the ‘suit flat’.

DEPONENT
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I submit that after negotiations, sale consideration was fixed at Rs.649/- per square feet
and in view of the extent of the suit f;lat. being 725 square feet, the total sale consideration
of the suit flat was arrived to at Rs.4,70,525/-. Apart from the sale consideration, I was
asked to pay a sum of Rs.50,000/- towards the charges for the amenities, Rs.5,000/-
towards parking and Rs.15,000/- towards water & electricity charges. 1 paid to the
respondent No.1 Rs.10,000/- by cheque No.123098, dated 08-09-2005 drawn on Ms.
IDBI Bank, under receipt No.1017, towards earnest money and part payment of sale

consideration, which was encashed by the respondent No.1 in conclusion of agreement.

[ further submit that suit flat is more clearly described in schedule of property of the
plaint. Terms of the contract were subsequently reduced into writing under an agreement
of sale entered into between the parties on 15-12-2005. T paid an additional amount of
Rs.15,000/- to the respondent No.1 by cheque No.619352, dated 01-03-2006 drawn on
M/s. HDFC Bank, towards further part payment of sale consideration, which was
encashed by the respondent No.l. The respondent No.1 had also informed me that they
would intimate to me the progress of construction of the complex and accordingly would

also inform me about the payment of balance of sale consideration to be made by me.

I also submit that [ was waiting patiently for the letter of the respondent No.1 informing
me about the status and progress of the complex and also about the amounts to be paid by
me, but I did not receive any correspondence or communication from the respondent
No.1 as told by them. When I visited the office of the respondent No.1 enquiring about
the progress of the complex, T was told that that it would take some more time for the

project to be completed and that they would intimate me further details later.

[ submit that to my utter shock and surprise, instead of the intimation letter, I received a
letter from the respondent No.l dated 05-05-2006 calling for payment of three
installments within seven days of receipt of the notice and warned of forfeiture, if I fail to
pay the installments. I sent suitable reply dated 15-05-2006 to the letter of the respondent
No.1 informing that I had not received any reminders earlier for payment as alleged in the
said letter and informed the respondent No.1 that I would pay the amount in lump sum
immediately on sanction of loan, which was delayed in view of change of status of

income from salaried to self employed and will also complete the payments in lump sum.

I further submit that on receiving my reply, the respondent No.1 sent a cancellation notice
dated 09-06-2006 to me informing that I did not adhere to the payment schedule, not paid
the installments as promised and as such the agreement entered into between the parties

stood cancelled and that the payments :nade by me were forfeited.

DEPONENT
Contd..3
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I also submit that in said reply, the respondent No.1 further stated that they were at liberty
to allot said flat to any intending purchaser. After receiving reply, I sent reply letter dated
23-06-2006 stating that | had already informed by reply letter dated 15-05-2006 that there
was delay in processing of loan and all pending installment amounts will be paid shortly
and requested to bear for some time. Apart from that, I visited office of the respondent
No.1 in person and discussed with the respondent No.1. The respondent No.1 had stated
that they had issued cancellation notice only to ascertain whether I was really interested
in purchasing flat or not. The respondent No.1 assured me that my interest in flat would

be safeguarded and I can make the payment as and when the loan is sanctioned to me.

{ submit that as per discussions held between me and the respondent No.1, I paid further
amount of Rs.75,000/- by cheque No0.691784, dated 11-07-2006, drawn on M/s. HDEC
Bank and it was acknowledged by the respondent No.l vide receipt dated 11-07-2006
towards part payment of sale consideration. As the respondent No.l was satisfied with
the payments made by me, they addressed letter dated 01-08-2006, asking me to visit the
site between 01-08-2006 and 08-08-2007 to have a look at flat for additions or alterations
to be done to it and accordingly I suggested some changes to suit flat, for which the

respondent No.] agreed and stated to intimate me date of execution of document.

I further submit that I waited patiently for response from the respondent No.1, but did not
receive any information and when I contacted them in person, there was no proper
response and they avoided to meet me. Getting vexed w1th their attitude and losing hope
of response, I got issued legal notice dated 19-02-2007 to the respondent No.1 callmg
upon to execute and get registered sale deed in respect of suit flat by receiving balance

sale consideration at the time of registration of sale deed. : :

I also submit that the notice was served on the respondenjt No.1 on 22-02-2007 and they
gave reply dated 22-02-2007 with all false and baseless ailegations, taking the stand that

‘the agreement stood cancelled. The respondent No.1 admitted the agreement of sale in

my favour and receipt of part payment of sale consideration made on different dates, but
alleged that he had addressed cancellation notice dated 09-08-2006 to me. I was not

served with any such notice at any time and it appears they fabricated the same.

I submit that even if any such notice is given, it cannot terminate valid agreement of sale
between the parties, under which I paid huge amount towards part of sale consideration
under proper receipts. I got issued rejoinder notice on 12-03-2007 denying receipt of any
cancellation notice and made it clear that they cannot terminate agreement unilaterally.

The respondent No.1 got issued reply notice on 28-03-2007 taking the same false stand.

DEPONENT
Tantd A
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It is pertinent to mention here that the respondent No.1 lodged caveat before the Hon’ble

Court against me, which piroves the malafides on their part.

I further submit that I have always been ready and willing to perform my part of the
contract of making payment of balance of sale consideration and in fact on the promises

of the respondent No.1, I have already got sanctioned loan from the banker. Having

agreed to sell the property (o me and having received part payment of sale consideration,

the respondent No.1 cannot go back from the transaction nor does he have the right to
terminate the same. Hence, I filed the suit for specific performance of agreement of sale.
It is pertinent to mention here that the respondent No.l has gone back the promise

demanding me to enhance the sale consideration, which is not legal.

‘I also submit that I got money to pay balance of sale consideration of Rs.4,40,525/- to the

respondent No.1 as I have already got loan sanctioned from the banker for the purpose of
making payment of balance of sale consideration to the respondent No.1 in respect of suit
flat, payment of stamp duty, registration charges, etc. My agreement of sale is subsisting
and it still holds good. It is clear that intention of the respondent No.1 in refusing to

execute and register the sale deed in my favour is illegal and against all the morals also.

I submit that originally suit was filed against the respondent No.1 alone, who filed written
statement dated 05-12-2007 denying my claim while admitting that I proposed to
purchase Flat No.401 and other details thereof. The respondent No.1 contended that I
signed a booking form, that booking was tentative and that it was not final contract. The
respondent No.1 denied consideration as Rs.4,70,525/- and pleaded it to be Rs.5,40,525/-,
The respondent No.1 admitted payment of Rs.75,000/- on 11-07-2006.

I further submit that the respondent No.1 suppressed the fact of alienation of the flat to
the respondent No.2 way back on 31-01-2007 prior to filing of the written statement. In
order to frustrate my agreement, the respondent No.1 sold suit flat to the respondent No.2
and on coming to know about the same, I got the respondent No.2 impleaded in thé suit.
The respondent No.2 filed the written statement contending that she is not a party to the
suit transaction. As per settled law, the transaction between the respondents which took
place during subsistence of suit contract between me and the respondent No.1 is hit by

doctrine of lis-pendence as per the provision of Transfer of Property Act.

I also submit that in view of the agreement of sale between me and the respondent No.1
being prior to the sale deed in favour of the respondent No.2 and it being in subsistence,

sale deed in favour of the respondent No.2 is illegal and liable to be cancelled.

DEPONENT
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Thus I have prima facie case in my favour in view of my holding agreement of sale and
having paid money towards part payment of sale consideration. Balance of convenience
is also in favour of granting order of injunction to me as the respondents have indulged in

unethical activities to cause harm to me and to deprive me of my legitimate rights.

I submit that unfortunately the court below dismissed the suit on false grounds. Now
taking advantage of the dismissal of the suit, the respondents have been making attempts
to create further encumbrance on the suit property. If injunction order is not granted; I
would be put to irreparable loss and injury which cannot be compensated by any oth_.er
means. Further the order of injunction was subsisting in my favour during the pendency

of the suit before the court below and was not challenged by the respondents.

I further submit that in the event of the respondents succeeding in their illegal acts of
selling the suit property to third parties, I would suffer irreparable loss and injury, whié:h
cannot be compensated by any other means. As such, there is every necessity that this
Hon’ble court passes an order restraining the respondents from doing so. If an order of
injunction is not passed, the acts of the respondents wouléi not only lead to multiplicity of
proceedings but also would cause heavy loss and hardship to several persons. The third

party purchasing the property will also be subjected to sufferance.

I therefore pray that the Hon'ble court may be pleased%to pass an order of temporary
injunction restraining the respondents from transferrinig, alienating, or parting with

possession or creating any third party interest or chargé in respect of all that the Flat

‘No.401 on fourth floor in Silver Oak Apartments, forming part of Survey No.290,

admeasuring 725 square feet of super built up area together with proportionate undivided
share of land to the extent of 36,25 square yards and a reserved parking space for two
wheeler bearing No.73, situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy
district as given in the schedule of the property of the petition in favour of the third
parties pending disposal of above appeal. in the interest of justice and pass Such other

orders as this Hon'ble court deems fit and proper in the circumstances of the case.

Sworn and signed before me on this the | DEPONENT

day of August, 2015 at Hyderabad

Identified by Sri Shyam S.Agrawal, Advocate ADVOCATE - HYDERABAD

¢






MEMORANDUM OF APPEAL SUIT MISCELLANEQUS PETITION

(under order XXXIX Rules 1 & 2 read with section 151 of the Code of Civil Procedure, 1908)

IN THE HON’BLE HIGH COURT OF JUDICATURE ; AT HYDERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

A.S.M.P.No. OF

A.S.No., OF
Between:

Sti Vinay Agarwal

S/o. Sri Vasudev, aged about 50 years
Occ : business, R/o. Flat No.403
Susheel Residency, Opp. CDR Hospital
Hyderguda, Hyderabad — 500 029.

AND

1. M/s. Summit Builders _
represented by its partner Sri Soham Modi
S/o. Sri Satish Modi, aged 45 years, Occ : business
_having office at 5-4-187/3, III Floor
M.G. Read, Secunderabad — 500 003.

2. Smt, Subhashini S. Gade
W/o. Sri Shriram Mogallapalli
aged about 38 years, residing
at C/o. Sri Satyanarayana Murty Bondada,
H.No.6-10-30/A, Raja Street, Peddapuram
East Godavari district — 533 437.

INJUNCTION PETITION

2015

2015

...Petitioner/Appellant

...Respondents/Respondents

For the reasons stated in the accompanying affidavit the petitioner prays that the Hon'ble

court may be pleased to pass an order of temporary injunction restraining the respondents from

transferring, alienating, creating any third party interest or charge of the below given schedule of

property in favour of the third parties pending above appeal, in the interest of justice and pass

such other orders as this Hon'ble court deems fit and proper in the circumstances of the case.

Contd..2
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SCHEDULE OF THE PROPERTY

Flat No.401 on fourth floor in Silver Oak Apartments, forming part of Survey No.290,
admeasuring 725 square feet of super built up area together with proportionate 36.25 square
yards undivided share of land and a reserved parking space for two wheeler bearing No.73

situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy district and, bounded by :

NORTH : Open to sky
SOUTH : Flat No.402
EAST : Open to sky

WEST : 6’ wide corridor

Hyderabad g
Date: -08-2015 COUNSEL FOR THE PETITIONER






RANGA REDDY DISTRICT

HIGH COURT OF JUDICATURE; HYDERABAD
FOR THE STATE OF TELANGANA AND THE
STATE OF ANDHRA PRADESH

A.S.M.P.No. OF 2015

A.S.No. OF 2015

INJUNCTION PETITION

Filed by :

M/s. SHYAM S.AGRAWAL — 5099
L.Praveen Kumar
L.Pradhan Kumar

K..Shashirekha
Naresh Singh
Har Rachan Kaur

COUNSEL FOR THE PETITIONER



HIGH COURT OF JUDICATURE AT HYDERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

A.5.M.P. No. 1848 0f 2015
IN
AS. No. 631 of 2015

Between:
Sri Vinay Agarwal, S/o. Sri Vasudev
Petitioner
(Appeliant in AS.No. 831/2015
on the file of the High Court)
AND

1. M/s. Summit Builders, rep. by its Partner Sri Soham Modi, S/o. Sri Satish Modi,
Occ: Business, Having Office at 5-4-187/3, Ili Floor, M.G.Road, Secunderabad —
500 00s.

2. 8mt. Subhashini S.Gade, W/o. Sri Shriram Mogailapalli, Residing at C/o. Sri
Satyanarayana Murty Bondada, H.No. 8-10-30/A, Raja Street, Peddapuram, East
Godavari District ~ 533 437

o Respondents

(Respondents in —do-)

To

Sri Soham Modi, S/o. Sri Satish Mod;, Partner, Summit Builders, Having Office at 5-4-
18713, lil Fioor, M.G.Road, Secunderabad — 500 003.

Whereas upon mation made unto this Court this day by Sri Shyam S.Agrawal,
Advocate for the Petitioner, this court hath directed that an ad-interim injunction shall be
issued restraining the respondents from alienating the subject property.

SCHEDULE OF THE PROPERTY

NORTH : Open to Sky
SOUTH : Flat No. 402
EAST : Open to Sky
WEST : 6’ wide corridor

during pendency of thé a"ppeal._
You namely,

Sri Soham Modi, S/o. Sri Satish Modi, Partner, Summit Builders, Having Office at 5-4-
18743, lll Floor, M.G.Road, Secunderabad — 500 003. !

are hereby restrained either by yourself; or by your servants, agents or assignees from
alienating the subject property during pendency of the appeal. '






SCHEDULE OF THE PROPERTY

Flat No. 401 on fourth floor in Silver Oak Aprtments, forming part of Survey No.
290, admeasuring 725 square feet of super built up area together with proportionate
36.25 square yards undivided share of land and a reserved parking space for two
wheeler bearing No. 73 situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy
District and, bounded by:

NORTH : Open to Sky
SOUTH : Flat No. 402
EAST 4 Open to Sky
WEST X 6" wide corridor

during pendency of thé appeal.

Given under my hand and the seal of this court, this Tuesday, the 8™ day of
September, 2015.

gé‘m M&?i‘”\ﬁ"zmm |
Asé'lé'%ANT REGISTRAR



HIGH COURT

MSMJ

DATED: 08-09-2015

NOTE: POST AFTER THREE WEEKS

INJUNCTION ORDER

ASMP.NO. 1848 OF 2015
IN
AS.NO. 631 OF 2015



_ HIGH COURT OF JUDICATURE AT HYDERABAD

FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

TUESDAY, THE EIGHTH DAY OF SEPTEMBER,
‘ TWO THOUSAND AND FIFTEEN

‘PRESENT:
THE HON'BLE SRI JUSTICE M.SATYANlARAYANA MURTHY

ASMP.No. 1848 of 2015
IN
AS.No, 631 of 2015

Between: ‘ ‘ 7
Sri Vinay Agarwal, S/o. Sri Vasudev. -,
' : Petitioner
{Appellant in AS.No. 831/2015
on the file of the High Court)
AND

1. M/s. Summit Builders, rep. by its Partner Sri Socham Modi, S/0. Sri Satish Medi,
Occ: Business, Having Office at 5-4-187/3, 1l Floor, M.G.Road, Secunderabad -
500 003. ' . :

2. Smt. Subhashini $.Gade, W/o. Sri Shriram Megallapall, Residing at Clo. Sri
Satyanarayana Murty Bondada, H.No. 6-10-30/A, Raja Street, Peddapuram, East
Godavari District — 533 437. ' ‘

o . Respondents

(Respondents in —do-)

COUNSEL FOR PETITIONER: Sri Shyam S.Agrawal

Petition under Order 39 Rules 1 & 2 Riw. Sec 151 of CPC praying that in the
circumstances stated in the affidavit filed herein, the High Court may be pleased to pass
an order of temporary injunction restraining the respendents from transferring, alienating
or parting with possession or creating any third party interest or charge of the below
given schedule of property in favour of the third parties

SCHEDULE OF THE PROPERTY

"

Flat No. 401 on fourth flgor in Silver Qak Apriments, forming part of Survey No.
290, admeasuring 725 square feet of super built up area together with proportionate
36.25 square yards undivided share of land and a reserved parking space for two
wheeler bearing No. 73 situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy
District and, bounded by: : o

NORTH : Open o Sky
SOUTH ; Flat No. 402
EAST : Open to Sky
WEST 6" wide corridor

pending disposal of AS.N0.63112015 preferred to the High Court against the Judgment
and decree of the Court of the VIII Additional Senior Civil Judge, Ranga Reddy District at
L.B.Nagar, Hyderabad made in OS.No. 1549/2007 dt. 15-10-2014.

The Court while directing Issue of urgent notice to the Respondents herein to
show cause why this petition should not be complied with, made the following order.
(The receipt of this order will be deemed to be the receipt of notice in the case).

ORDER:

* Issue urgent notice to the respondents.

Learned counsel for the petitioner is permitied to take out personal notice
to the respondents by RPAD and file proof of service within three weeks.






Meanwhile, there shall be ad interim injunction restraining the
respondents from alienating the subject property during pendency of the appeal.

Post after three weeks.”
" &

Sd/- K.M.RAMESH BABU
ASSISTANT REGJISTRAR

// TRUE COPY #/

To J/ -
S ~ 1. Ivé Chief Judge, City Civil Court, Secunderabad,

. {in duplicate with a copy of Injunction to serve on Respondent No.1 and return)

2. The District Judge, East Godavari District at Rajahmudnry.

(in duplicate with a copy of Injunction to serve on Respondent No.2 and return)

3. The VIl Additional Senior Civil Judge, Ranga Reddy District at L.B.Nagar,
Hyderabad.

4. 3ri Soham Modi, S/o. Satish Modi, Partner, h/s. Summit Builders, Having Office
at 5-4-187/3, Il Floor, M.G.Road, Secunderabad — 500 003.

5. Smt. Subhashini S.Gade, W/o. Sri Shriram Mogailapalli, Residing at C/o. Sri
Satyanarayana Murty Bondada, H.No. 6-10-30/A, Raja Street, Peddapuram, East
Godavari District — 533 437.

{4 & 5 by RPAD)
8. One CC to Sri Shyam S.Agarwai, Advocate(OPUC)
7. One spare copy.

QAH






-HIGH COURT OF JUDICATURE AT HYDERABAD

FOR.THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

ASM.P. No. 1848 of 2015
IN
AS. No. 631 of 2015

Between:
Sri Vinay Agarwal, S/o. Sri Vasudey )
‘ Petitioner
(Appellant in AS.No. 631/2015
on the file of the High Court)
AND

1. M/s. Summit Builders, rep. by its Pariner Sri Sgham Modii, S/o. Sri Satish Modi,
Occ: Business, Having Office at 5-4-187/3, Wil Floor, M.G.Roadq, Secunderabad -
500 0G3.

2. Smt. Subhashini 5.Gade, Wro. Sri Shriram Mogallapalli, Residing at C/o. Sri
Satyanarayana Murty Bondada, H.No. 8-10-3G/A, Raja Siregt, Peddapuram, East
Godavari District — 533 437. _

- Respondents

(Respondents in —do-)

To

Sri Soham Modi, Sfo. Sri Satish Modi, Partner, Summit Builders, Having Office at 5-4-
18713, i1l Floor, M.G.Road, Secunderabad — 500 003,

Whereas upon motion Made unto this' Court this day by Sri Shyam S.Agrawal,
Advocate for the Petitioner, this court hath directed that an ad-interjm injunction shall be
issued restraining the respondents from alienating the subject property.

SCHEDULE OF THE PROPERTY

Flat No. 401 on fourth floor in Silver Oak Apriments, forming part of Survey No.
29D, admeasuring 725 square feet of super buiit up area together with proportionate
36.25 square yards undivided share of land and a reserved parking space for two
wheeler bearing No. 73 situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy
District and, bounded by:

NORTH : Open to Sky
SOUTH : Flat No. 402
EAST : Open to Sky

WEST D 6’ wide carridor
during pendency of the appeal. .

You namely,

Sri Soham Modi, Sfo. Sii Satish Modi, Partner, Summit Builders, Having Office at 5-4-
187/3, 1l Filoor, M.G.Road, Secunderabad ~ 500 003. :

are hereby restrained either by yourself: or by vour servants, agents or assignees from
alienating the subject property during pendency of the appeal,






SCHEDULE OF THE PROPERTY

Flat No. 401 on fourth floor in Silver Oak Apriments, forming part of Survey No.
290, admeasuring 725 square feet of super built up area together with propoitionate
36.25 square yards undivided share of land and a reserved parking space for two

wheeler bearing No. 73 situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy
District and, bounded by:

NORTH : Open to Sky
SOUTH : Flat No. 402
EAST : Open to Sky
WEST : &' wide corridor

during pendency of the appeal.

Given under my hand and the seal of this court, this Tuesday, the 8" day of
September, 2015.

ASSISTANT REGISTRAR



HIGH COURT

MsSMJ

DATED: 08-09-2015

NOTE: POST AFTER THREE WEEKS

INJUNCTION ORDER

ASMP.NO. 1848 OF 2015
IN
AS.NO. 631 OF 2015



IN THE HON’BLE HIGH COURT OF JUDICATURE ; AT HYDERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

ASMPNo. [44% OF 2015

IN
A.S.No. 4 2 OF 2015
Between : .
Sri Vinay Agarwal ... Petitioner/Appellant
AND
M/s. Summit Builders & another ...Respondents/Respondents
AFFIDAVIT

I, Vinay Agarwal, S/o. Sri Vasudev, aged about 50 years, Occ : business, R/o. Flat
No.403, Susheel Residency, Opp. CDR Hospital, Hyderguda, Hyderabad — 500 029, do hereby

solemnly affirm: and state on cath as follows :

1. 1 am the petitioner herein and as such I am well acquainted with the facts of the case.

2, I submit that I have filed the above first appeal aggrieved by the judgment and decree
dated 15-10-2014 passed in 0.5.No.1549/2007 on the file of the VIII Additional Senior
Civil Judge, Ranga Reddy district. The suit was filed by me for specific performance of
the agreement of sale entered into between me and the respondents. The grounds of

appeal may be read as part of this affidavit for proper appreciation of the facts of the case.

3. I further submit that I filed the said suit against the respondents for specific performance
~ of the agreement of sale dated 15-12-2005. The respéahdent No.1 is the owner and
developer of “Silver Qak” apartments on the land forming part of survey Ne.290, situated

at Cherlapally village, Ghatkesar mandal, Ranga Reddy district. For the purpose of

selling the flats to prospective purchasers, the respondent advertised for the same.

4. I also submit that as I was interested in the venture taken up by the respondent No.l and

intended to purchase a flat therein, I approached the respondent No.1 in that regard. The
'respondent No.1 showed to me brochure relating proposed apartment and 1 selected flat
No.401 on fourth floor admeasuring 725 square feet of super built up area together with
proportionate undivided share of land to the extent of 36.25 square yards and a reserved

two wheeler parking space bearing No.73, hereinafier referred to as the ‘suit flat’.

DEPONENT

Oantd
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I submit that after negotiations, sale:cxsor}sideration was fixed at Rs.649/- per square feet
. and in view of the extent of the suit flat being 725 square feet, the total sale consideration
of the suit flat was arrived to at Rs.4,70,525/-. Apart from the sale consideration, I was
asked to pay a sum of Rs.50,000/- towards the charges for the amenities, Rs.5,000/-
towards parking and Rs.15,000/- towards water & electricity charges. 1 paid to the
respondent No.1 Rs.10,000/- by cheque No.123098, dated 03~ 09-2005 drawn on M/s.
IDBI Bank, under receipt No.1017, towards earnest money and part payment of sale

-consideration, which was encashed by the respondent No.1 in conclusion of agreement.

I further submit that suit flat is more clearly described in schedule of property of the
plaint. Terms of the contract were subsequently reduced into writing under an agreement
of sale entered into between the parties on 15-12-2005. 1 paid an additional amount of
Rs.15,000/- to the respondent No.1 by cheque No.619352, dated 01-03-2006 drawn on
M/s. HDFC Bank, towards further part payment of sale consideration, which was
encashed by the respondent No.1. The respondent No.1 had also informed me that they
would intimate to me the progress of construction of the complex and accordmgly would

also inform me about the payment of balance of sale consideration to be made by me.

1 also submit that I was wéiting patiently for the letter of the respondent No.1 informing
me about the status and progress of the complex and also about the amounis to be paid by
me, but I did not receive any correspondence or communication from the respondent
No.1 as told by them.- When I visited the office of the respondent No.1 enquiring about
the progress of the complex, I was told that that'it woutd take some more time for the

project to be completed and that they would intimate me further details later.

I submit that to my utter shock and surprise, instead of the intimation letter, 1 received a
letter from the tespondent No.l dated 05-05-2006 calling for payment of three
installments within seven days of receipt of the notice and warned of forfeiture, if 1 fajl to
pay the installments. I sent suitable reply dated 15-05-2006 to the letter of the respondent
No. 1 informing that I had not recetved any remmders garlier for payment as alleged in the
said letter and informed the respondent No.1 that 1 would pay the amount in lump sum
immediately on sanction of loan, which was delayed in view of change of status of

income from salaried to self employed and will also complete the payments in lump sum.

1 further submit that on receiving my reply, the respondent No.1 sent 2 cancellation notice
dated 09-06-2006 to me informing that I did not adhere to the payment schedule, not paid
the installments as promised and as such the agreement entered into between the parties

stood cancelled and that the payments made by me were forfeited.

DEPONENT
Contd..3
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I also suEmit that in said reply, the respondent No.1 further stated that they were at liberty
to allot said flat to any intending purchaser. After receiving reply, I sent reply letter dated
23-06-2006 stating that | had already informed by reply letter dated 15-05-2006 that there
was delay in processing of loan and all pending installment amounts will be paid shortly
and requested to bear for some time. Apart from that, I visited office of the respondent
No.]l in person and discussed with the respondent No.1. The respondent No.1 had stated
that they had issued cancellation notice only to ascertain whether 1 was really interested
in purchasing flat or not. The respondent No.1 assured me that my interest in flat would

be safeguarded and | can make the payment as and when the loan is sanctioned to me.

[ submit that as per discussions held between me and the respondent No.1, I paid further
amount of Rs.75,000/- by cheque No.691784, dated 11-07-2006, drawn on M/s. HDFC
Bank and it was acknowledged by the respondent No.1 vide receipt dated 11-07-2006
towards part payment of sale consideration. As the respondent No.] was satisfied with
the payments made by me, they addressed letter dated 01-08-2006, asking me to visit the
site between 01—08—2006 and 08-08-2007 to have a look at flat for additions or alterations
to be done to it and accordingly I sugge.sie.d. some changes to suit flat, for whicﬁ the

respondent No.I agreed and stated to intimate me date of execution of document.

I further submit that I waited patiently for response from the respondent No.1, but did not
receive any information and when I contacted them in person, there was no proper
response and they avoided to meet me. Getting vexed with their attitude and losing hope
of response, I got issued legal notice dated 19-02-2007 to the respondent No.1 calling
upon to execute and ge_f registered sale deed in respect of suit flat by receiving balance

sale consideration at the time of registration of sale deed.

I also subimit that the notice was served on the respondent No.1 on 22-02-2007 and they
gave reply dated 22-02-2007 with all false and baseless agilegations, taking the stand that
.the agreement stood cancelled. The respondent No.l admitted the agreement of sale in
+ my favour and receipt of part péyment of sale consideratidn made on different dates, but -
alleged thét he had addressed cancellation notice dated 09-08-2006 to me. I was not

served with any such notice at any time and it appearé they fabricated the same.

I submit that even if any such notice is given, it cannot terminate valid agreement. of sale
between the parties, under which I paid huge amount towards part of sale consideration
under proper receipts. I got issued rejoinder notice on 12-03-2007 denying receipt of any
cancellation notice and made it clear that they cannot terminate agreement unilaterally.

The respondent No.1 got issued reply notice on 28-03-2007 taking the same false stand.

DEPONENT
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16.

- 17,

18.

19.

-4 -

It is pertinent to mention here that the respondent No.1 lodged caveat before the Hon’ble

Court against me, which proves the malafides on their part.

I further submit that I have always been ready and willing to perform my part of the
contract of making payment of balance of sale consideration and in fact on the promises

of the respondent No.1, I have already got sanctioned loan from the banker. Having

agreed to sell the property to me and having received part payment of sale consideration,

the respondent No.1 cannot go back from the transaction nor does he have the right to
terminate the same. Hence, I filed the suit for specific performance of agreement of sale.
It is pertinent to mention here that the respondent No.1 has gone back the promise

demanding me to erthance the sale consideration, which is not legal.

-1 also submit that ] got money to pay balance of sale consideration of Rs.4,40,525/- to the

respondent No.1 as I have already got loan sanctioned from the banker for the purpose of
making payment of balahce of sale consideration to the respondent No.1 in respect of suit
flat, payment of stamp duty, registration charges, etc. My agreement of sale is subsisting
and it still holds good. It is clear that intention of the respondent No.1 in refusing to

execute and register the sale deed in my favour is illegal and against all the morals also.

I submit that originally suit was filed against the respondent No.1 alone, who filed written
statement dated 05-12-2007 denying my claim while admitting that 1 proposed to
purchase Flat No.401 and other details thereof. The respondent No.1 contended that 1
signed a booking form, that booking was tentative and that it was not final contract. The
respondent No.1 denied consideration as Rs.4,70,525/- and pleaded it to be Rs.5,40,525/-.
The respondent No.1 admitted payment of Rs.75,000/- on 11-07-2006.

I further submit that the respondent No.1 suppressed the fact of alienation of:the fat to
the respondent No.2 way back on 31-01-2007 prior to filing of the written statement. In -

order to frustrate my agreement, the respondent No.1 sold suit flat to the respondent No.2

~ and on coming to know about the same, I got the respondent No.2 impleaded in the suit.

The respondent No.2 filed the written statement contending that she is not a party to the
suit transaction. As per settled law, the transaction between the respondents which took
place during subsistence of suit contract between me and the respondent No.1 is hit by

doctrine of lis-pendence as per the provision of Transfer of Property Act.

1 also submit that in view of the agreement of sale between me and the respondent No.1
being prior to the sale deed in favour of the respondent No.2 and it being in subsistence,

sale deed in favour of the respondent No.2 is illegal and liable to be cancelled,

DEPONENT -
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Thus I bave prima facie case in my favour in view of my holding agreement of sale and
having paid money towards part payment,d_f sale consideration. . Balance of convenience
is also in favour of granting order of injunction to me as the respondernits have indulged in

unethical activities to cause harm to me and to deprive me of my legitimate rights.

I submit that unfortunately the court below dismissed the suit on false grounds. Now
taking advantage of the dismissal of the suit, the respondents have been making attempts
to create further engumbrénce on the suit p_roperty. If injunction order is not granted, I
would be put to irreparable loss and injury which cannot be compensated by any other
means. Further the order of injunction was subsisting in my favour.during the pendency

of the suit before the court below and was not challenged by the respondents.

I further submit that in the event of the respondents succeeding in their illegal acts of

" selling the suit property to third parties, 1 would suffer irreparable loss and injury, which

canmot be compensated by any other means. As such, there is every necessity that this
Hon’ble court passes an order restraining the respondents from doing so. If an order of
injunction is not passed, the acts of the respondents woulri;l not only lead to multiplicity of
proceedings but also would cause heavy loss and hardship to several persons. The third

party purchésing the property will also be subjected to sufferance.

I therefore pray that the Hon'ble court may be pleasedito pass an order of temporary

injunction restraining the respondents from transferring, alienating, or parting with

possession or creating any third pariy interest or charge in respect of all that the Flat

‘No.40L on fourth floor in Silver Oak Apartments, forming part of Survey No.290,

admeasuring 725 square feet of super built up area together with proportionate undivided
share of land to the extent of 36.25 sqliare vards and a reserved parking space for two
wheeler bearing No.73, situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy
district as given in the schedule of the property of the petition in favour of the third
parties pending disposal of above appeal. in the interest of justice and pass such other

orders as this Hon'ble court deems fit and proper in the circumstances of the case.

Sworn and signed before me on this the . . DEPONENT

day of August, 2015 at Hyderabad

Identified by Sri Shyam S.Agrawal, Advocate ADVOCATE - HYDERABAD

i
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MEMORANDUM OF APPEAL SUIT MISCELLANEQUS PETITION

{under order XXXIX Rules 1 & 2 read with section 151 of the Code of Civil Procedure, 1908)

IN THE HON’BLE HIGH COURT OF JUDICATURE ; AT H?DERABAD
FOR THE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

ASMPNo. OF

A.5.No, OF

Between:

Sri Vinay Agarwal

S/o. 8ri Vasudev, aged about 50 years
QOcc : business, R/o. Flat No.403
Susheel Residency, Opp. CDR Hospital
Hyderguda, Hyderabad — 500 029,

AND

M/s. Summit Builders

represented by 1ts partner Sri Soham Modi

S/o0. 8ri Satish Modi, aged 45 years, Occ : business
having .office at 5-4-187/3, I Floor

M.G. Road, Secunderabad — 500 003.

Smt. Subhashini S, Gade

W/o. Sri Shriramn Mogallapalli

aged about 3§ years, residing

at C/o. Sri Satyanarayana Murty Bondada,
H.No.6-10-30/A, Raja Street, Peddapuram
East Godavari district - 533 437.

INJUNCTION PETITION

2015

2015

... Petitioner/Appellant

...Respondents/Respondents

For the reasons stated in the accompanying affidavit the petitioner prays that the Hon'ble

court may be pleased to pass an order of temporéry injunction restraining the respondents from
transferring, alienating, creating any third party interest or charge of the below given schedule of
property in favour of the third parties pending above appeal, in the interest of justice and pass

such other orders as this Hon'ble court deems fit and proper in the circumstances of the case,

Corntd..2



-2

SCHEDULE OF THE PROPERTY

Flat No.401 on fourth floor in Silver Oak Apartments, forming part of Survey No.290,
admeasuring 725 square feet of super built up area together with proportionate 36.25 square
yards mdivided share of land and a reserved parking space for two wheeler bearing No.73

situated at Cherlapally Village, Ghatkesar Mandal, Ranga Reddy district and, bounded by :

NORTH : Open to sky
souTn - - Flat No.402
EAST : Open to sky

WEST o 6’ wide corridor

Hyderabad : .
Date: -08-2015 COUNSE]L FOR THE PETITIONER
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RANGA REDDY DISTRICT
HIGH COURT OF JUDICATURE; HYDERABAD

FOR THE STATE OF TELANGANA AND THE
STATE OF ANDHRA PRADESH

A.8.M.P.No. {3{4,8’“ OF 2015

N
ASNo. 67 OF 2015
INJUNCTION PETITION
Filed by :

M/s. SHYAM S. AGRAWAL — 5099
L. Praveen Kumar
L.Pradhan Kumar

K Shashirekha
Naresh Singh
Har Rachan Kaur

COUNSEL FOR THE PETITIONER
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HIGH COURT OF JUDICATURE AT HYDERABAD

FOR T‘HE STATE OF TELANGANA AND THE STATE OF ANDHRA PRADESH

TUESDAY, THE EIGHTH DAY OF SEPTEMBER,
TWO THOUSAND AND FIFTEEN

' 'PRESENT: _
THE HON'BLE SRI JUSTICE M.SATYANARAYANA MURTHY

ASMP . No. 1848 of 2015
IN . °
AS.No, 631 of 2015

Between; :

Sri Vinay Agarwal, $/0. Sri Vasudev

. Petitioner

} {Appellant in AS.No. 631/2015

| on the file of the High Court)

, D AND . L

%ﬂs. Summit Builders, rep; by its Partner Sri Soham Modi, S/o. Sri Satish Modi,

ccr Business, Having Office at 5-4-187/3, 11l Floor, M.G.Road, Secunderabad —

00 003. ’ .

smt. Subhashini §.Gade, W/o. Sri Shriram Mogallapalli, Residing at C/o. Sri

Satyanarayana Murty Bondada; H.No. 6-10-30/A, Raja Street, Peddapuram, East

Godavari District — 533 437. ' ‘

' Respondents

{Respondents in —do-)

. COUNSEL FOR PETITIONER: Sri Shyam S.Agrawal

Petition under Order 39 Rules 1 & 2 Riw. Sec 151 of CPC prayifig that in the
circumstances stated it the affidavit filed herein, the High Court may be pleased to pass
an order of temporary injunction restraining the respondents from transferring, alienating
or parting with possession or creating any third party interest or charge of the below
given schedule of property in favour of the third parties

i SCHEDULE OF THE PROPERTY

. |- .

Flat No. 401 on fourth floor in Silver Cak Aprtments; forming part of Survey No.
280, admeasuring 725 quare feet of super buili up area together with proportionate
36.25 square yards undivided share of land and a reserved parking space for two

wheeler bearing No. 73 iﬂuaﬂed at Chertapally Village, Ghatkesar Mandal, Ranga Reddy
District and, bounded by] o :

Open to Sky

NORTH _
lat No. 402
EAST P pento Sky |

WEST = | | & " wide corridor '
pending dispgsal of AS: r% 2015 preferred to the High Court against the Judgment
and decree ofithe Court of th 2 Vil Additional|Senior Civil Judge, Ranga Reddy District at

L.B.Nagar, Hyderabad mage in OS.No. 1549/2007 dt. 15-10-2014.

SOUTH S t

b

The Cbu iiwhi‘le:t ¢ s_su:‘ of d;gent notiée to the Respondent“ 'hérein to

‘show cause why;?his\_ pe A sf u{d‘ not b{ complied with, made the following order.
(The receipt o’thiﬁ order itl b Brneld to be the receipt of notice in the qaseq.
! o R ‘ . |
ORDER: R : i
. Al N e f
“Issue urgent naticelto the| résppridents. ' L
Learhed cour elpet le:é, is: permitted to take out perso al notice
to the respongents ilepri of| of service within 'thl"ec-:‘Wtee'ks.'g |

2P
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2.
: Meanwhile, there shall be ad interim injunction restraining. the
- respondents from alienating the subject property during pendency of the appeal.
i Post after three weeks.”
Sd/- X.M.RAMESH BABU
ASSIST, ISTRAR
# TRUE CQPY I/ o
for ASSISTANT REGISTRAR
Te
1. The Chief Judge, City Civil Court, Secunderabad.
e .+ (In duplicate with a copy of Injunction to serve on Respondent No.1 and refurn)
ck 2. The District Judge, East Godavari District at Rajahmudnry,
(in duplicate with a copy of Injunction to serve on Respondent No.2 and return)
3. The Ml Additional Senicr Civil Judge, Ranga Reddy District at L.B.Nagar,
Hyderabad. : _ T
4. _Bri 'Soham Modi, S/o. Satish Medi, Partner, M/s. Summit Builders, Having Office
&t 5-4-187/3, Ik Flogr, M.G.Road, Secunderabad — 500 003,
5. Smi. Subhashini $.Gade, W/o. Sri Shriram Mogallapalli, Residing at C/o. Sri
Satyanarayana Murty Bondada, H.No. 6-10-30/A, Raja Street, Peddapuram, East
Godavari District — 533 437. _ o
(4&5by RPAD) :
6. One CC g Sri Shyam S.Agarwal, Advocate(OPUC)
7. One spare copy. :
- : i
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DATED: 08-08-2015

NOTE: POST AFTER THREE WEEKS

ORDER

ASMP.NO. 1848 OF 2015

IN

AS.NO, 631 OF 2015

INTERIM| INJUNCTION

AND NOTICE




