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* DECREE IN ORIGINAL SUIT

IN THE COURT OF THE Il ADDL.SENIOR CIVIL JUDGE:RANGA REDDY
DIST, AT L.B.NAGAR; HYDERABAD

PRESENT:- SR! G. VALLABHA NAIDU, B.A.,B.L.,
11 ADDL.SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT.

A

DATED THIS THE 2224 DAY OF JULY, 2009

08.NO. 12230f 2007
BETWEEN:-
(+. Bala Krishna Sfo Late G.T.Swamy,
Aged about  vears, Occ: Business,
Efo PlotNo. 111, Lalitha Nagax,
Ramnagar Gundu, Adikmet, Hyd. v . Plaintiff
And
M/s Summit Builders, a registered parmership
Firm having office at 5-4- 187/ 3&4, 111 Floor,
M. G Road, Becunderbad, rep. By its pariner
M. Soham Modi 8/o Satish Modi,

Aged about 37 years, ... Defendant,

CLAIM:- Suit for Specific performance of agreement of sale,
dt. 31-08-20006.

VALUATION:- That the Suit for Specific performance of agreement
of sale and the suit is valued at Rs.7,25,000/ - and a

Court fec of Re. 0726/ - is pmd U/s 39 of APCF and
SV Act

CAUSE OF ACTION:- arose on 31/8/2006 when the plaintiff
entered into an agreement of sale with the defendant in
respect of schedule property and on 26-2-2007 when

« the defendant refuses to take DD and refused to
registered the scheduls property.

Plaint Presenied:- 5-5-2007
Plaint Numbered on:- 8-5-2007

This suit is coming on this day before me for final hearing in ihe
presence of Sri. Mohd, Modan Ahmed Quadr, Counsel for the plaintiff and
of Sri €. Balagopal, Counsel for the defendant and upon perusal of the
material papers and hearing the arguments and. the matter having stood
over for consideration till this day this court mal:le ﬂle fo}.lowing cltcrtc -

1. That the suit of thf: plamtﬂf be and the same is 11erebj,r

Dl&mlsaed

1

2. ’[‘hat*there is no. crrder as t.D mstﬁ of the sult

Given under my hand and the seal af th;s c:mu:‘t tm 1E.hlﬂ ttie
2204 day ef ._lul},r 2009, :

L
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COSTS OF THE SUIT M
FOR PLAINTIFF:- FOR DEFENDANT ™
1. Stamp on Plaint Rs. 9726-00 -
2. Btamp on power Ra. 2-00 ’ Rs, 2-00
3. 5tAamp on process., Ao 0o
4. Advocate fee 1had
&.Mis. Charge j‘ o rte vé-
Total l, 9+58+00 ' g- ot
G Voohg .
11 ADDL.SENIOR CIVIL JUD

q RANGA REDDY DISTRICT.

SCHEDULE OfF PROPERTY

All that the Flat No.213 on the 274 floor, admeasuring 775
SFT of super built up area together with proportionate nndivided share of {
land to the extent of 38.75 Sq.Yards and a reserved parking space for two
wheeler bearing No.37 in residential apartment named gs Silver Oak
Apartments forining part of Sy.No.290, sitnated at Cherlapally village,
Ghatkesar Mandal, RRE Dist., bounded by:

NORTH: Flat No:214.
SOUTH Flat No, 212,

EAST ;6 wide corridor,.
wWeEsT - Open o sky

Crye VALLALAG -
11 ADDL. SENIOR CIVIL JUDGE
4-RANGA REDDY DISTRICT.

COU"" DFTHE DISTREQ?&
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IN THE COURT QF THE 11 ADDIL, SENIOR CIVIL JUDGE;: RR.DISTRICT
ATLB.NAGAR: HYDERABAD.

PRESENT: SRI G.VALLABHA NAIDU, B.A., B.L.,
1I ADDL. SENIOR CIVIL JUDGE

RANGA REDDY DISTRICT.
DATED THIS THE 22s¢ DAY OF JULY, 2009.

(05.Mo.1223 OF 2007.

Between:-

G.Bala Krishna S/ 0. Late G.T.Swamy,
(Occ: Business, K/ o.Plot no.111,
Lalitha Nagar, Ramnagar Gundu,
Adikmet, Hyderabad. PLAINTIFF

AND

M/ s.Summit Builders, a Registered Partnership

Firm Having office at 5-4-187 /3 &4, ITI Floor,

M.G.Road Secunderabad.

Rep.by its Partner MR.Soham Modi

5/ o.5atish Modi, Age:37yrs. ..Defendant.

This suit is coming before me for hearing in the
presence of Sri Mohd. Moian Ahmed Quadri, Advocate
for the plaintiff and Sri C.Balagopal, Advocate for the
defendant and upon perusal of the record the matter
having stood over for consideration till this day; this
court delivered the following;:-

JUDGEMENT

Suit for Specific pelfomﬁhée of agreement of sale by directing the
defendant to execute a registered sale deed in faw.:ur of the plaintiff in
respect of the suit schedule property and for costs of | the suit.
2. The averments of I:he plﬁint iﬁhﬁef are that the defendant has agreed
to sell the plaint schedule property and the defendant agreed to purchase
the same through oral agreement of sale dtd:31.806 for a valid

consideration of Rs.7,25,000/- Out of which the plaintiff paid an amount of
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Rs.60,000/- towards part payment of sale consideration and the remaining
amount was agreed to be paid by the plaintiff at the time of registralion"
It is further averred in the plaint that the defendant has promised to
execute a registered sale deed in favonr of the plaintiff whenever he makes
the payment after completion of the flat. At the first instance the
plaintiff had paid Rs.10,000/- towards booking amount.  On 17.10.06 the
defendant requested the plaintiff to pay a sum of Rs.50,000/- as he is in
financial need to complete the construction ﬁf the apartments. The

plaintiff paid an amount of Rs.50,000/- to the defendant on 17.10.06 for

which the defendant has passed a separate receipt.  As the defendant
collected sum of Rs.60,000/- from the plaintiff, the plaintiff asked the
defendant to execute a register agreement of sale in his favour. It is
further averred in the plaint that on 18.10.07 the defendant came to the

plaintiff and offered to enter into agreement of sale but the terms of the

agreement was not acceptable by the plaintiff as 51.}(:11 he refused to sign on

thé aéreement of sale. The defendant assured to the plaintiff that he will
soon get the .:'regist-er agreement of sale in his favour and a,skgd the plaintiff
to sign on the agreement of sale which was brought by him and that he can
keep the same as a collateral security. It is further averred in the plaint
that the plaintiff is ready and willing to perform his part of contract since
the date of the agreement till the sale deed is registered in favour of him.
On 26.2.07 tfle plaintiff got prepared a demand draft in the name of the
defendant and requested the defendant to accept the said demand draft
and execute a registered sale deecl in favour of him in respect of the plaint

schedule property. But the defendant declined to do so. On 12.3.07 the
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plaix;tiﬂ é,ct issued a legal notice to the defendant but the defendant did
not give any reply. On 22.4.07 again the plaintiff approached the
defendant and requested him to execute a sale deed in his favour but the
defendant not only abused him in filthy language and also threatened him
with dire consequences. The defendant having received part payment
of sale consideration in respect of the suil schedule property is under a

legal obligation to perform his part of contract. Under these

circumstances, the plaintiff filed the suit against the defendant for specific
performance of agreement of sale by directing the defendant to execute a
register sale deed in favour of him in respect of the suit schedule property
after receiving the balance sale consideration. - Hence, the plaint.

3. The defendant contested the suit by filing his written statement
denying all the allegatic.m_sl_made in the plaint. The contention of the
defendant as per his written statement that the suit filed by the plaintiff is
not maintainable either in law or on facts. The defendant denied that
there was an oral agreement on 31.8.06 in between him and the plaintiff in
respect of the suit schedule property. ~ The defendant admitted that the
plaintiff has paid a sum of Rs.60,000/- but he categorically denied that he
was agreed to receive the balance amount at the time of the registration.
The defendant admitted fhat the plaintiff paid booking amount of
Rs.10,000/- and at the time of the said payment he informed to him that
the value of the suit flat is Rs.7,25,000/ - exclusive of registration and other
charges and also informed to the plaintiff about the payment schedule.
As a part of the payment schedule, the plaintitf ?ms paid Rs.ED,D(I]f; on

17.10.06.  Agreement of sale dtd:18.10.06 in favour of the plaintiff has

O Vollalrha wordid



been signed by Smt G.Chandra Kala and he is not aware of any such
person It is further averred in the written statement of the defendant that |
he has no knowledge with mgaﬂ to'any change with regard to the
payments schedule,  The plaintiff took a flat on 31.8.06 and booking form
was given to him and the plaintiff acknowledged the same as per the
procedure followed by the defendant firm. The said booking form
clearly spells out payment schedule to be followed by the purchaser of the
flat. It is further averred in the written statement of the defendant that
the plaintiff agreéd to pay the installments. According to the scheme, the
plaintiff has to pay an amount of Rs.50,000/- on 30.9.06 but the plaintiff
paid amount on 17.10.06 which is one day before the execution of the
agreement of sale. The plaintiff is supposed to pay further installments of
Rs.2,21,666/- on 16.10.2006 and Rs.2,21,666/- on 15.11.06 and again
Rs.2,21,668 on 31.12.06. But the plaintiff never bothered to pay the said
amount as agreed.  In fact he had sent reixmiﬂers on 10.11.2006 and
16.11.2006 requested the plaintiff to finalise the payments and come
forward for execution of the payments, It is further averred in the written
statement of defendant that after the sale agreement was executed in
favour of the plaintiff but signed by one Chandrakala for the reasons best

known to the plaintiff.  The plaintiff is bound by the terms of the

agreement. It is further averred in the written statement of the

defendant that inspite of repeated reminders issued by him several times
regarding the installment payment issued a cancellation notice

dtd:29.11.2006. The plaintiff never bothered to take any steps for

arranging pa}rn'uénts at that stage also.  The plaintiff never approached
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him for execution of the sale cieéd on 22.4.;:'m? much less with a D.D and

the plaintiff does not mention the value of the D.I> but simply gives D.D

number. But there is no mention of the bank name also. It is further

averred in the written statement of the defendant that the defendant firm
is a leading building firm in the twin cities and has been in business since
long time and developed various projects and sold ﬁumtner of plots but
there was no complaint from any of the customers.  The plaintiff taking
advantage of the increase of the value of the property as come up with this
false suit for unlawful gain.  The plaintiff has never shown any interest

for performing his part of contract and he did not approach the court with

clean hands. Hence, the defendant prays the court to dismiss the suit with

costs.

4. Basing on the pleadings, the following issues were settled for trial:

1) Whether the defendant executed an agreement of sale
dtd:31.8.2006 ?

2) Whether the plaintiff is always ready and willing to
perform his part of the contract ?

3) Whether the plaintiff is entitled for specific performance
of contract as prayed for ?

4) To what relief ?

A, To establish the case of the plaintiff, PW1 was examined and Exs. Al

to A4 were marked. On behalf of the defendant DW1 was examined and

Fxs.B1 to B9 were marked.
6. ISSUES NO.J TO 3: To avoid repetition of the discussion all the

three issues are clubbed fogether.  The onus to prove these issues at the

Cr uallolng L@%



TS0 INSIAnCe 15 1es ONn e Plamilil, LNe \eamed counset 107 the plaitim
submits that the defendant agreed to sell the plaint schedule property and :
the plaintiff agreed to purchase the same fn¥ total sale consideration of
Rs.7.25,000/- and the plaintiff paid an ammutt of Rs.60,000/- towards
advance sale consideration to the defendant and the plaintitf agreed to pay
the remaining balance sale consideration at the time of the execution of the
registered sale deed by the defendant in favour of the plaintiff in respect of
the plaint schedule property. The leam.ed counsel for the plaintiff
further contended that though the plaintiff is ready and willing to perform
his parf of contract since the oral agreement of sale dtd:31.8.06 the
defendant did not come forward to execute a registered sale deed in
respect of the plaint schedule property. The learned counsel for the
plaint:iff further contended that the plaintiff got issued a legal notice to the
defendant and the defendant received the same and did not give any reply

and did not execute any registered sale deed in favour of the plaintiff in

res:pe;:t of the plaint schedule property and also threatened the plaintiff
with dire consequences.
On the other hand the learned counsel for the defendant submits

that the plaintiff has booked a flat on 31 8.06 and booking form was given
to him and at the time of the booking of the flat the plaintiff paid an

amount of Rs.10,000/- towards booking amouni and subsequently on

17.10.06 the plaintiff has paid Rs.50,000/-. The learned counsel for the
defendant further contended that in fact the defendant was ready to
execute register sale deed in favour of the plaintiff in respect of the plaint

schedule property, the plaintiff failed to pay the installments as clearly
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spells out in the payment schedule: The learned counsel for the
defendant further contended that as the plaintiff fails to pay the
installments as per the terms and the plaintiff is not ready and willing to
perform his part of contract, as such the defendant issued a cancellation
notice on 29.11.06. The learned counsel for the defendant further
contended that inspite of several reminders issued by the defendant firm
the plaintiff did not bother to pay the installments to the plaintiff firm and
the plaintiff never éppmach&d the defendant firm for the execution of the
sale deed.  The learned counsel for the defendant further contended that
as the value of the suit schedule property has gone up and the plaintiff
having taken advantage of the same filed this false sﬁt for unlawful gain.
The learned counsel for the defendant lastly contended that the plaintiff
has never shown any irm;_-res_t to perform his part of contract. He did not
approach the court with clean hands, as such he is not entitled for the ﬂef
of specific performance of the agreement of sale as prayed for. Hence, he
prays the court to dismiss the suit.

In view of the submissions made by the respective counsel of
both parties and before going to the merits of the case in a suit for specific
performance of agreement of sale the burden is on the plaintiff to prove
that he is always ready and willing to perform his part of the contract.

It is seitled law that remedy for specific performance is an
equitable remedy and is in the discretion of the court, which discretion
requires to be exercised according to the settled principles of law and not
arbitrarily as adumbrated U/s.20 of Specific Relief Act 1963, U/5.20 of the

Specific Relief Act. the court is not bound 1o grant the relief just because
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plaintiff must plead and prove that he had performed or has always been ~.
ready and willing to petform the essential terms of the contract which are
" to be performed by him, other than those terms the performance of which
has been prevented or waived by the defendant.  The continuous
readiness and willingness on the part of the plaintiff is a condition
precedent to grant the relief of specific perfﬂm;lama This circumstance is
material and relevant and is required to be mrwideréd by the court while
granting or refﬁsjng to grant the relief, If the plaintiff fails to either ever
or prove the same he must fail. To adjudge whether the plaintiff is ready

and willing to perform his part of the contract, the court must take into
consideration the conduct of the plaintiff prior and subsequent to the filing

of the suit along with other attending circumstances. The amount of

consideration which he has to pay to the detendant must of necessity be
proved to be available. ~ Right from the date of the execution till the date

of the decree he must prove that he is ready and has always been willing

to perform his part of the contract.
In the present case in order to establish the case of the

- plaintiff, the Jearned counsel for the plaintiff filed the evidence affidavit of

the plaintiff as PW1.  As seen from the evidence affidavit of the PW1 he
categorically reiterated all the conlents of the plaint. The plaintiff in order

to prove his case also got marked Fxs.Al to Ad. Fx.Al is the office copy of
the legal notice got issued by the plaintiff through his Advocate to the
defendants firm dtd:12307.  Ix.A2 is the postal acknowledgement.

FEx.A3 is the copy of DD dtd:26.207. Ex.Ad is the proceedings of the
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Commissioner incharge of the employment and training, Hyderabad.
According to case of the plaintiffand as per his evidence there was an oral
agreement of sale dtd:31.8.06 in between him and the defendant firm in
respect of the purchase of the plaint schedule property. As seen from the
evidence affidavit of PW1 he categorically stated that he agreed to
purchase the plaint schedule property for total consideration of amount of
Rs.7,25,000/- and he has paid an amount of Rs.10,000/- towards booking
amount of the plaint schedule property and again on 17.10.06 he paid
Rs.50,000/- to the defendant for which the defendant has passed a separate
receipt.  The further case of the plaintiff that though the defendant firm
has received an amount of Rs.60,000/- towards advance sale consideration
but the defendant did not execute any register sale deed in favour of him
in respect of the plaint schedule property even though he is ready and
willing to perform his part of the contract.

On the other hand in order to substantiate the case of the
defendant, the learned counsel for the defendant filed the evidence
aftidavit of the General Manager of the defenidant company as DW1. As
seen from the evidence affidavit of DW1 he uategoricé].ly reiterated all the
contents of the written statement field by him.  According to the case of
the defendant and as per his evidence that the plaintiff has booked a flat
on 31.8.06 and a booking form was given to him and as per the procedure
the plaintiff ca.noe]]ed the same.  The furtl;n-e:r case of the defendant that
the said booking form dearly spells out the payment schedule to be
followed by the plaintiff.  DW1 further stated in his evidence affidavit

that the plaintiff agreed to pay the installments as spells out in the booking

G Valldrtg ©otod



torm but laled 1o pay e Siariinns. Lv¥ 1 BLELTINTE SLELSRL KL AL
affidavit that inspite of repeated reminders issued to the plaintiff by the -
defendant firm in respect of the payment of the installments the plaim.iff
never adhere the payment schedule as agreed upon. DWI further stated
in his evidence that the sale agreement dtd:18.10.06 was executed in favour
of the plaintiff but signed by one Smt Chandrakala for the reasons best
known to the plaintiff. DWH further stated in his evidence that the
plaintiff has not paid the balance of sale consideration as per the agreed
payment schedule and the plaintiff was never ready and willing to
perform lua part of the Cﬂl;ltlﬂlfli as such he is not entitled to seek the relief

of specific performance of agreement of sale. In order to substanﬁate the

case of the defendant Exs.Bl to B9 were marked. Ex.Bl is booking form
dtd:18.9.06 signed by the plaintiff. Ex.B2 is the office copy of the lettet
dtd:20.9.06 addressed by the defendant company to the plaintiff. Ex.B3 is
the reminder notice got issued by the defendant firm to the plaintiff
dtd:10.11.06. Ex.Bd is the postal acLuﬂwledé%nem along with another
reminder notice did:16.11.06.  Ex.BS reﬁed upon by the defendant is the
cancellation notice got jssued by the defendant company to the plaintiff
dtd:29.11.06 and Ex.B6 is copy of the cancellation notice dtd:22.2.07 got
issued by the defendant comparny to the Plaintiff along with the postal
acknowledgement. Ex.B7 is the agreement of sale dtd:18.10.06. Ex.B8is
the reminder notice got issued by defendant company dtd:16.11.06
alongwith postal acknowledgerment, Ex.B9is the reply notice given by the

defendant to the plaintiff dtd:29.3.07.
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In a suit for specific performance of agreement of sale it is the
duty of the plaintiff to establish his readiness and willingness to perform
his part of the contract. The readiness and willingness cannot be treated
as a straight jacket formula. These have to be determined by the entirety
of the facts and circumstances relevant to the intention and conduct of the
party concerned. Time and again the Hon'ble Supreme Court held that:

“The readiness as contemplated U/s.16 of the
Specific Relief Act is not confined to the one
referable to the date of which the suit is filed.”

On the other hand it must exist ever since the payments of the
balance became due and must subsist till the suit filed and if not there
atter. |

In the present case as seen from the evidence adduced by both
parties there is no dispute ﬂ;sat the plaintiff agreed to purchase the suit
schedule property for total sale consideration amount of Rs.7,25000/-. It
is also not in dispute that the plaintitf paid an amount of Rs.60,000/- as
advance sale consideration to the defendant. The main mnteﬁtion of the
plaintiff that though he is always ready and willing to perform his part of
the contract the defendant fails to execute register sale deed in favour of
him in respect of the plaint schedule property. On the other hand it is the
case of the defendant that the plaintiff failed to adhere to the terms of the
agreement of sale, as such the agreement therefore cancelled and the
plaintiff is not entitled to seek the equitable relief of specific performance

of agreement of sale.
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[n view of the submissions made by the respective parties as seen
from the contents of the plaint and the evidence of PW1 he categorically I.
stated that an oral agreement of sale was took place in between him and
the defendant on 31.8.06 in respect of the plaint schedule property.  But
as seen from the contents of Ex.Al O/c. of legal notice got issued by the
plaintiff to the defendant it is clearly averred that the plaintiff entered in to
an agreement of sale on 18.10.06 for purchase of the plaint schedule
property for total sale consideration of amount of Rs.?,.EE,ﬂ[}W - and he.
paid an amount of Rs.60,000/- as a first installment and agreed to pay the
remaining amount or on before 31.12.06. But as seen from the contents of
the plaint there is no whisper that the plaintiff was agreed to pay the
remaining amount on or before 31.12.06. As seen from the evidence of

PW1 at one breathe he is contending that there is an oral agreement of sale

in between him and the defendant on 31.8.06 in respect of the plaint

schedule property, but at another breathe as per the contents of Ex.Al
legal notice dtd:12.3.07 he is contending, that he entered in to an agreement
of sale on 18.10.06 with the defendant for purchase of the plaint schedule
property for total sale consideration amount of Rse.7,25,000/-. Admittedly
the plaintiff is not disputing about Fx.B1 booking from relied upon by the

defendant. The main contention of the plaintiff that at the time of

obtaining his signature on Ex.Bl the contents were not filled. Admittedly

the plaintiff is not disputing his signature found on Ex.Bl.  When the

defendant admits his signature found on Ex.B1 the presumption that can
be drawn that the contents of the documents were read over and explained

to the defendant. It is not the case of the plaintift that the signature found
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on Ex.B1 does not belongs to him.  According to the case of plaintiff that
the defendant created a wrilten agreement of sale dtd:18.10.06 which was
signed by one Chandrakala. Bul as seen from the contents of Ex.Al legal
notice got issued by the plaintiff to the defendant he categorically
admitted aboul the entering in to agreement of sale dtd:18.10.06 with the
defendant inrespect of plaint schedule property. There is no whisper
either in the plaint pleadings or Ex.Al legal notice that the defendant
created Ex.B7 agreement of sale dtd:18.10.06 relied upon by the defendant.
Admittedly Ex.B7 relied upon by the defendant was signed by one
Chandrakala but not the plaintitf.  Even assuming that the Ex.B7 relied
upon by the defendant cannot be taken inlo consideration, plaintiff fails to
pay the installments as per the terms of Ex. Bl booking form relied upon by
the defendant. As seen from the cross examination of PW1 he
categorically admitted that in Ex Al legal notice dtd:12.3.07 it is
mentioned that he entered in to an agreement of sale dtd:18.10.06 with the
defendant. PW1 further admitted in his cross examination that before
issuance of the legal notice he made is signatures on the booking form on
Ex.B1 on 18.9.06. FPW1 further admitted in his cross examination that
he did not 11;91‘1[-1011 either in Fx.Al legal notice or in his evidence affidavit
that he made his siénature on the blank form. For the fist time at the time
of the cross examination of PW1 he categorically stated that he made his
signature on Ex.Bl.  As seen from the recitals of Ex.B1 relied upon by the
defendant as per the terms and conditions that the purchaser shall execute
the required documents within the period of 30days from this bﬂnking.
along with the payment of the first installment mentioned over leaf. In
Gy VALLOUAG Roud
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cancelled and the builder shall be entitled to deduct cancellation charges. s
| Admittedly as seen from the cross examination of DW1 that an oral
agreement has taken place anc thét it was agreed that an amount of
Rs.7,25,000/ - to be paid in four installments before the delivery of the flat.
DW1 further admitted in his cross examination that he did not pay the
installments. In the present case as seen from the documents relied upon
by the defendant ie Ex.B3 it is evident that the defendant on_lﬂill.ﬂé
under the original of Ex.B3 notice issued reminder notice to the plaintiff
to pay the installments within 7days after receiving the notice. The said
notice was received by one G.Chandrakala. Again the defendant on
16.11.06 got issued another reminder notice to the plaintiff to pay the

installments.  The defendant on 20.11.06 got issued a cancellation notice

il the plainti_ff

undef the original of Ex.B3. This court is to the view that

is ready and willing to perform his part of the contract as pleaded by him

he has to inform about his readiness and wi]ljngness to perform his part of
the contract by issuing a notice to the defendant. But in the present case
the plaintiff got issued a notice to the defendant at the first instance under
the original of Ex.Al on 123.07 i.e after issuance of the reminders and the
cancellation notice by the defendant to the plaintiff. ~There is no iota of
evidence adduced by the plaintiff to prove his readiness and willingness to
perform his part of the contract except the oral say. Exs.Al to A4 relied
upon by the plaintiff are no way helpful to establish the case of the
plaintiff that he is ready and willing to perform his part of the contract, but
the defendant did net come forward to execute the registered sale deed in
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favour of him in respect of tluéxp.léint schedule property.  As seen from
the evidence adduced by the plaintiff and as seen from the contents of
Fx.Al legal notice got issued by the plaintiff to the defendant on 12.3.07 he
took inconsistent pleas. The court may infer from facts and circumstances
whether the plaintitf was ready and was always ready and willing to
perform his part of the contract. But in the present case as seen from the
cross examination of PW1 this court safely came to a conclusion that the
plaintiff is not ready and willing to perform his part of contract. In view
of the circumstances and in view of the evidence adduced by both parties
coupled with the documents relied upon by them, this court has no
hesitation to hold that the plaintiff has not proved that he was always
ready and willing to perform his part of the contract.

As seen from the cross examination of DWI nothing was
elicited to dis-credit his tes:tmmn}n This court is of the view that if really
the plaintiff was ready and willing to perform his part of contract what
would prevent him to issué a notice to the defendant prior to issuance of
the reminders and cancellation notice by the defendant to the plaintitf. As
seen from the Clause VI of Ex.B7 agreement of sale that “in case of delay in
payment of installments for more than three months from the due date, the
agreement shall stand cancelled and the vendor sh’éll be entitled to éha_rge
cancellation charges.” Even assuming ihat the Ex.B7 agreement of sale
does not bind on the plaintiff it cannot be said that the plaintiff is ready
and willing to perform his part of the contract.  The plaintiff failed to pay
the installments as per the terms and conditions of Ex.B1.  As the plaintiff

did not approach the court for seeking the equitable reliet of specific

OrVULOAAG t0eold



e e L LWL R L NE . C el SN B LS

equitable relief of specific performance of agreement of sale.’

Accordingly, these issues 1 to 3 are decided in favour of the defendant and

against the plaintiff.
7. ISSUENO4: To what relief?

In view of the above discussion and in view of my findings on
issues no.1 to 3, this court is of the opinion that the plaintiff is not entitled
tor seek the equitable relief of specific performance of agreement of sale as
he did not approach the court with clean hands, as such he is not entitled
for specific perfmma;mce of contract as prayed for.

In the result, the suit filed by the plaintiff is dismissed. !%ut
under the circumstances of the case there shall be no order as to costs.
Dictated to the Personal Assistant, transcribed by her

corrected and pronounced by me in the open court on
this the 227 day of July, 2009.

(yoalloha
11 ADDL.SENIOR CIVIL JUDGE,
RANGA REDDY DISTRICT.
APPENDIX OF EVIDENCE.
FOR PLAINTIFFS. E

PW1 : G.Bala Krishna.
[FOR DEFENDANTS
DW1 : Kanka Rao.
FOR PLAINTIFFS.

EX.Al: O/c. of legal notice dtd:12.3.07.

Ex.A2: Postal acknowledgement dtd:23.3.07.
Ex.A3: Copy of D.D dtd:26.2.07.

Ex.Ad : Proceedings of Commissioner Dtd:22.8.08.
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FOR DEFENDANTS:

Ex.B1 : Booking form dtd:18.9.06.

Ex.B2 : Letter dtd:20.9.06.

Ex.B3 : Reminder notice dtd:10.11.06.
Ex.B4 : Postal acknowledgement.
Ex.B5 : Cancellation notice dtd:29.11.06.
Ex.B6 : Cancellation notice dtd:22.2.07.
Ex.B7 : Agreement of sale.

Ex. B8 : Reminder notice.

Fx.B9 : Reply dtd:29.3.07.

Cy - vl ok g u,o_u:iu.

11 ADDL.SENIOR CIVIL JUDGE,
R.R.DISTRICT.
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©OATT LB NAGAR
Laoe. 11AE of 2007
0.5.No, |22 of 2007

BETWEEN:

Sri. G. Bala Kiishna : . Petitioner / Plaintiff
R B T N T ST B el e odn L e U R O 4G YR T s

And -
M/s. Summit Builders . .. Respondents / Defendants

v

' COUNTER AFFIDAVIT ON BEHALE OF THE_RESPONDENT

1, SOHAMMOD!,: S.fo._'- 'Satish*hmdi,"fnged-3?-years;= Rio. H-4-187/3 & 4, MG
“Road, Secunderabad, -@-hﬁlﬁmﬂuleﬂ‘rﬁly affirm-and 's!t\atw on cath as follows:

. Vsubmit | ami the partrier of the Respondent Firm and as such, well aware
 of the facts deposed herein. | have read the affidavit filed by the
- petitioner in support oﬂhi:;aapplicatinu:for grant of aﬁ iﬁjmu:ticn. | deny
all the adverse allegations contained therein. The petitioner has come

- forward with false and baseless allegations.
2. Inreply to parano!t, it is formal and does not call for any reply.
3. Inreply to pata no.2, it is Lrue as far as the description and other details

- of the Rat. Nt}.Z_‘IB,-' Silver Oak Apartments, but it is not tiue.to say that

there was any oral agreemnt' dated 3_1 -08-2006. | submit that our firm



does not have the prar::tiﬂc of enteﬂnﬁ iﬁ_ta} any ﬁ-ral ag,re;en:rmts It is
true that the petitinner hE‘“q:}E‘ﬂd a sum of Rs 60,£IOW~ but it s not true
to say that it was agmed that thc balan-.:e ammmt would be paid at the
time of mgistmtim The facts peltaining therete are mumated in

| Jubwquent paragmpha

In repl.y. ti;- péra no.3, it is not true to say that the respundent has
pr{mﬁ"ed to f:xm:utc th‘c sale r.iecd whenever the petitmnnr makes

| 'pawncnt after thc cm"pletmn of the Fat. it is true to sav Utat on 31-08-
- m m lhe date of thc hwking by the petitionar thc: coft ‘was indicated

as’ R.~ ? 25 tmf and ﬂ. is true that the pet:tmncr has paid an armunt of
o Re30,000/- towards baolkdng, | submit at the time Ulr':hmkingi-the

- petitionerwas informed abmt the payment schedule before my formal

agréemnt is f;wer:uted by the respondent., it is only as a part of this,_'

- payment schedute the petitioner has patd Rs.50, 0097+ on 17.10.2006 but
it 18 not true to say that the respondent was in dire financial need for

-completing the project. I-ln fact it is not true to say t_hzil: the petitioner
did not sign the agreement dated 18.10.2006. | submiit that the

-agreement of sale dated 18-10:2006 in favour of the petitioner has been
singed by one G. CHANDRA KALA. It is also not truc to say that the
respondent has informed the p-airtitfnnerithat he can use tho agreement of

sale as collateral,



that that the noticedated 1203, 2007 issued by the petitioner’s counsel

- wias ot replied. In fact a reptywas sent by the respondent’s counsel on

£ R4.03-2007 vide Fegistered post. This respondent denies that any D.D,

-

o was prepared by the petitioner. - 72

8.

10.

i reply to parano. 5, the alegations In the para are denied in toto.

Y N

- With regard to paia no:é, It is not troe to say that the petitioner has paid

©the consideration as per scheduley: s

L _\|.- I]--.,L__.:. P i Ay .

| With regard to parano.7; the petitioner does not have any right te
- restrain the respondent-from disposing of the property as he has not

- dotie his';iart*uf"u;ufaiarémmﬂ- B9 SO ERUY i N R

i

a2 By Sm Aot e g Tl Lz B2Y R ped
(R . A SR ERART P e Tl

S Wit regard o pare no8, the' petiﬂuher.> does not have any prime facie

S gasenoris the balance of convenience inhis favour. - o v

| further subimit that the‘p&titim.r herein has booked a Fac.on
18.09. 2006 and a booking form was given to him, acknowledging his

bookdng which 15 thé procedure followed by the respondent: The sald

booking form clearly spefls out the payment schedule to be foltowed by

"the purchaser of the flat. The same was also explained orally by the

petitioner’s employees at thetime of booking.

b e



1.

4.

| submit that the petitioner agreed for the installments to be peid,

According to the said scheme he was-to pay an: amount df.-Es.Bﬂ,DDDI - on

'+ 30.09.2006 but the petitioner. paid that amount on-17. 10.2006:which is

one day before the exccution of the agreement of sale, He,was supposed

to pay a further instalments of Rs,2,21,666/- on 16.10.2006, Rs,
2,21,6667- on 15.11.2006 and again R5.2,21,668 on 31.12.2006. The

_ petitioner never bothered to-adhere to the payment schedule as agreed

upon, In fact the respondent had sent rerninders on .10, 11,2006,

- 16.11.2006 asking the petitionento finalize the payments and come

. forward for the execution of thesale agreement... -

12,

13

ORI A PR LSRR R BERE R I S S LR Ee

t._ﬁubﬁﬂt the sale agfecntent-m_ﬁ_ﬁﬁgutﬂd in favour of the petitioner but
signed by ﬂnc G. CHANDRA KALA for the reasons best known Lo the
petitioner, Whatever may be the case the petitioner Is bound by the.
terms of the agreement? 1 further submit that.the respongent after
rerminding the petitioner amrai times regarding the _instéihnm_t payment
jssucd a cancellation notice dated 29442006, 1, s

1 submit that the pet‘lti.t}nﬁ.# never. approached the respondent on

- 22.04.2007 or.any.other date for the execution of sale doed much less

with a D,D. The petitioner does not mention the vatue of the D.D but

simply gives a D.Dv number which he says is from the same bank where



LT
U4, ﬂubmit ﬂ:ﬁf't}ie respondent is a teading building firm in the twin cities
“and have bem in business fcrr qmt e tong time :-md have dwetaped various
prﬁject_s and sold number of F!-alfs_ bt th_ere as never been any complaints |
f Emn the Eustf;\'_l_‘ﬁélfﬁ. The petitioner is blatantly lying about the uﬁe of
filthy tanguage _u;rr threatening to kil by the respondent. The petitioner
has ﬁeﬁér beenr@aw t:} perform the terms of the contract. The
petitioner has come forward with false pleas regarding the alleged
_ﬁ’ﬁk%jk:iﬂ@. ttfingcnw nf’éhe- rézpbndent: Further, even according to tﬁe _
petitioner H;: refused to sgree to the torms of the agreenmﬁf and has not
signed. In view of the sald averment, it is ‘clear that there Is no binding
S _'_rcrnl.ract Hmce tha- patrtmnﬂr fs not ent’!tied to the e:qu?tahle relief of
: '-'injunctkm or much less the reliéf of specific p.erfnmuanm of this alleged
| agreement. | TGS
. : :? ‘ﬁ.
5. further subrrﬁt as the petitioner has found that the properties fﬂlues
have gone up in and around Hyderabad wants to take advantage of the
sare and as come up with the suit for unlawful gain. The ;&etitiﬁner has -

never shown any interest for performing his part of the contract.

!t is, themfare prayccj that this application be dismissed with
he&w cnsts

Sworn and mgned his nafm- - e
before' mc:_ r:;n t_he day of ng 2007 . _ _
ﬁt' L.B. Nagaf . S - DEPONENT.

R
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JYTIE COURT OF THE HON'BLE
L »ESENIOR CIVIL JUDGE
RANGA REDDY DISTRICT

AT L.B. NAGAR

' L.A.No. ”LL of 2007
o In

CosNe | 12T or 2007
BETWEEN: o

SA.G. Bala Kelshna
Petitioner / Plaintiff -

And

© M/s. Summit Builders
.. Respondents 7 Def endants

_ e .
Flled on: N>06.2007

Filed by: C.BALA GOPAL
Counsel for Plaintiff

g e s s T B 88 S e o . e e

- 204, Al-Kauser Apartment,
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SCA - Buyer info Tabie

Block No

Agr Executed

Parking

Buyer Name

Address

A 213 Sold

Scooiei

Ml G Balakrishna

l’lot No—l ll Lahtha Naﬂal Rdmnaﬂal (_rundu Adlkmet Hydeldbad

Occupation

Total Amt
HL Req

HL From

NOC /ORC

HL App for

SBI

Agr Date
Booked by

725000 Other Amt

App Made v

Yes

Deshmuk

Booking Date

Area

Pmti. Scheme

Phone

18- Sep—06

E

9849905627

Sale Amt

230
600000

Doc Complete

|Payments Terms

| Sale Completed

Receipts

HL Released
HL Approved
Reg Done
HL Release

725000

60000
0

Pre HL. Info v|

[Date

{|Description

||Amount ][Cheque No

|IPaid |IPDC

|[PDC Dt. |[Exp date |

D4-5ep-06 B

30-Sep-06

16-0ct-06

15-Nov-06
31-Dec-06

3rd Installment

Booking Amount

IstInstallment

19000
Se0a0 G
2nd tnsallment 0 921666

221606

273082

ash

v

4th Installment

221668

|Other Payments |

05-01-06

Frankling Charges 2

[Receipts

[Date

|| Towards

|[Amount _{[Cheque No

|| Cleared

||Receipt No |

D4-Sep-06_ . Booking Amount

|Rema rks

’Date
31 —Aug-06

14 Sep 06

I 2-Oct-06

09-Nov-06

09-NOV—O6

Remarks

1. Booked under PPT No-120

3. Discount offered Rs.53/- Per SFT.

L0000

2. Semi Detux
4. Single Phase

3. They have also taken SHats in GMG

Booking form fo be made

vl
vl

Send Reminder Notice

Send natice for HIL

(hdn g QIS o HIL

Thursday, December 28, 2006

Taken By

1288
1314

iWork Done |

Dcshmui\ |

Soham

Soham Mod v
Soham |
Soham v

Page 1 of 2



[5-Nov-06 Send notice for HL Soham v

22-Nov-06 HHL approval letter is not received by 30/1 1/06 then canet Booking Soham i

29-Nov-06  Send reminder notice Soham

13-Dec-06 If customer doesnot get HL approval by 20/12/06 then cancel booking Soham

-06  Cancel Booking. Delete from database. Ask customer to make a request for cefund. Rewrn Soham
s file ta MDD, [PUSRRION

28-Dec

Thursday, December 28, 2006 Page 2 of 2
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BETWEBEN:-

* DECREE IN ORIGINAL SUIT
TN 'I‘HE COURT OF THE 11 ADDL.SENIOR CIVIL JUDGE:RANGA REDDY
DIST, AT L.B.NAGAR; HYDERABAD

PRESENT:- SRI G. VALLABHA NAIDU, B.A.,B.L.,
1l ADDL.SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT.

DATED THIS THE 220 DAY OF JULY, 2009

0S8, NO. 12230f 2007

' 'G. Bala Krishna Sfo Late G.T.Swamy,

Aged about years, Occ: Business,

R/o PlotNo.111, Lalitha Nagar,

Ramnagar Gundu, Adikmet, Hyd. ... Plaintiff.
And

M/ s Summit Builders, a registered partiiership

Firm having office at 5-4-187 /384, 111 Floox,

M. G.Road, Secunderbad, rep. By its partner

Mr.Soham Modi S/ Satish Modi,
Aged about 37 years. ...Defendant.

CLAIM:- Suit for Specific performance of agreement of sale,
dt. 31-08-2006.

VALUATION:- That the Suit for Specific performance of agreement
of sale and the suit is valued at Rs.7,25,000/- and &
Court fee of Rs,9726/ - is paid Ufs 39 of APCF and
- SV Act, )

CAUSE OF ACTION:- arose on 31/8/2006 when the plaintiff
entered into an agreement of sale with the'defendant in -
respect of schedule property and on 26-2-2007 when.
the defendant refuses to take DD and refused to
regisiered the schedule property.

. Plaint Presented:~ $-5-2007
Plaint Numbered oxn:- 8-5-2007

This suit is coming on this day before me for final hearing in the
presence of Sri. Mohd. Moian Ahmed Quadri, Counsel for the plaintiff and
of Sri C. Balagopal, Counsel for the defendant and upon perusal of the
material papers and hearing the arguments and the matter having stood
over Tor conmdmatmn till this day this court made ‘fhe fo]lowmg de(,rec -

1. That the suit of the pla;lntlﬁ be andi the samé is herebyi
Dlammsc(i o Cobu I

P ‘_! Eon .
: o R T
2. That‘:ﬂlere;as ﬂo-'o'rder as to c:,osts of the suit.

Given under my hanfl and the seal of thIS court 011 thls the
22nd day of July, 2009 sl '

Ch - omm,\rgq ua,c,duq
il ADDL.SENIOR CIVIL JUDG}"
MRANGA REDDY DISTRICT!

ta



S
‘*“\\i :
COSTS OF THE SUIT <
FOR PLAINTIFE:- FOR DEFENDANT
1. Stamp on Plaint Rs. 9726-00 .-
2. Btamp on power Rs, 2-00 i Rs. 2-00
3.8tamp on process. ?, 25 09
4. Advocate fee
5.Mis. Charge j fo s rie- v W
o 4, ars5g.00 - goav

A
- AT ADDL,SENIOR CIVIL SUDGE™ ™"
Q RANGA REDDY DISTRICT.

SCHEDULE OF PROPERTY

All that the Flat No.213 on the 27d floor, admeasuring 775
SFT of super built up area fogether with proportionate undivided shae of
land to the extent of 38.75 Sq.Yards and a reserved parking space for two
~wheceler bearing No.37 in residential apar’rmenl named as Silver Oalk

Apartments forming part of ‘Sy.No. 290 Siluatr:*d at Cherlapally vnlage
Ghatkesar Mandal, RR Dist., bounded by

: NOR'I::H: Flat Nu:214.

 SOUTH :  Flat No.212.
EAST : &’ wide corridor.,
WEST  ;  Open to sky

Ch. valia g t\»aufmi_gfh_i
11 ADDL. SENIOR CIVIL JUDGE -
4-RANGA REDDY DISTRICT.

1 C OUM" r':'?:i uTREﬁ’F&;
* SESSICNS JUDGE
" Ranga fleddy District. -
G ¢ READ
_C.ANo. | 6go s 200 { !r:{ ;ﬁ;fﬁm, "
Applicatic ~iiadon: l C-7 f o RET (4\.»/\—’

Ch:‘;‘g:{% {‘;a“&d o5 g\ﬂ’ - 7 “ / _'39
Chargr—zs Depositedont - & B

erlified 1o @2 Xerox True Copy
" Racaipt No. Liely Rs‘z,g“ - ‘ W_ -
. Copy mada Rcauy 5911 CJ e/ l : _ w—-——qggfv"tsﬂff if}ﬁfgrzgﬁ;ng
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IN THE COURT OF THE 1I ADDL. SENIOR CIVIL JUDGE; RR.DISTRICT
ATL.B.NAGAR: HYDERABAD. :

PRESENT: SRI G.VALLABHA NAIDU, B.A,, B.L,
I ADDL. SENIOR CIVIL JUDGE |
RANGA REDDY DISTRICT. o

DATED THIS THE 220nd DAY OF JULY, 2009.

. 0S.No.1223 OF 2007.

Between:-

G.Bala Krishna S/ o. Late G.T.Swamy,
QOcce: Business, R/ o.Plot no.111,
Lalitha Nagar, Ramnagar Gundu,
Adikmet, Hyderabad. .PLAINTIFF

AND

M/ s.Summit Builders, a Registered Partnership
Firm Having office at 5-4-187/3 &4, III Floor,
M.G.Road Secunderabad.

Rep.by its Partner MR.Soham Modi

S/o.Satish Modi, Age:37yrs: ..Defendant.

This suit is coming before me for hearing in the
presence of Sri Mohd.Moian Ahmed Quadri, Advocate
for the plaintiff and Sri C.Balagopal, Advocate for the
defendant and upon perusal of the record the matter
having stood over for consideration till this day; this
court delivered the following:-

JUDGEMENT

Suit for Specitic performéﬁée of agreement of sale bjr directing the
defendant to execute a 1‘eg}$tered sale deed in faV;ur of the i)laintiff m
respect of the suit schedule property and for COSf;S ofl the suit.
2. The ave];]?nénté{- ot the plamt m brief are that the defendant ilas agreed
to sell the plaint schedule property and the defendant agreed to purchase
the same through oral agreement of sale dtd:31.8.06 for a wvalid

consideration of Rs.7,25,000/ - Out of which the plaintiff paid an amount of

Gy -l oUtg woeolly



Rs.60,000/- towards part payment of sale consideration and the remaining
amount was agreed to be paid by the plaintiff at the time of registrat]'on.n
It is further averred in the plaint that the defendant has promised to
execitte a registered sale deed in favour of the Iplaintiff whenever he makes
the payment after completion of the flat. " At the first instance the
plaihtiff had paid Rs.10,000/- towards booking amount.  On 17.10.06 the
defendant requested the plaintiff to pay a sum of Rs.50,000/- as he is in
financial need to complete the construction of the apartments. The
plaintiff paid an amount of Rs.50,000/-~ to the defendant on 17.10.06 for
which the defendant has passed a separate receipt.  As the defendant
collected sum of Rs.60,000/- from the plaintitf, the plaintiff asked the
defendant to execute a register agreement of sale in his favour. | It is
further aven‘ed in the plaint that on 18.10.07 the defendant came to the
plaintiff and offered to enter into agreement of s;ﬂ.e ‘but the terms of the
agreement was not acceptable by the plaintitf as suc:h he refused to sign on
thé aéreelnent of sale. The defendant assured to the plaint];ff that he will

soon get the tegister agreement of sale in his favour and asked the plaintiff

to sign on the agreement of sale which was brought by him and that he can

keep the same as a collateral security. It is further averred in the plaint

that the plaintiff is ready and willing to perform his part of contract since
the date of the agreement till the sale deed is registered in favour of him.
On 26.2.07 the plaintiff got prepared a demand draft in the name of the
defendant and requested the defendant to accept the said demand draft
and execute a registered sale deed in favour of him in respect of the plaint

schedule property. But the defendant declined to do so. On 12.3.07 the

G- VU0 TR _M_O;wugl,
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plaﬁtiff got issued a legal notice to the defendant but the defendant did
not give any reply. On 2407 again the plaintiff approached the
defendant and requested him to execute a sale deed in his favour but the
defendant not only abused him in filthy language and also thIez;tened him
with dire consequences. The defendant having received part payment
of sale consideration in respect of the suil schedule property is under a

legal obligation to petform his part of contract. Under these

circumstances, the plaillt]'.ff filéd the suit against the defendant for specific
performance of agreement of sale by directing the defendant to execute a
register sale deed in favaﬁr of him in respect of the suit schedule property
after receiving the balance sale consideration. - Hence, the plaint.

3. The defendant contested the suit by filing his written statement
denying all the a]legation.sﬁ\hmade in the plaint.  The contention of the
defendant as per his wriiten statement that the suit filed by the plaintiff is
not maintainable either m law or on facts. The defendant denied that
there was an oral agreement on 31.8.06 in between him and the plaintiff in
respect of the suit schedule property. The defendant admitted that the
plaintiff has paid a sum of .Rs.60,000/ - but he categorically denied that he
was agreed to receive the balance amount at the time of the registration.
The defendant admitted that the plaintiff paid booking amount of
Rs.10,000/- and at the time of the said payment hé informed to him that
the value of the suit flat is R$.7,25,000/ - exclusive of registration and other
charges and also informed to the plaintitf about the payment schedule..
As a part of the payment schedule, the plaintiff ‘;ﬂs paid Rs.50,000/ ~ on

17.10.06.  Agreement of sale dtd:18.10.06 in favour of the plaintiff has

Cr VolLalrh@ woLdl



been signed by Smt G.Chandra Kala and he is not awate of any suc’ﬁ .
person Itis further averred in the written statement of the defendant that

he has no knowledge ﬁith regar.d to any change with regard to the
payments schedule. The plaintiff took a flat oﬁ 31.8.06 and booking form
was given to him and the plaintiff acknowledged the same as per the
procedure followed by the defendant firm. The said booking form

cleatly spells out payment schedule to be followed by the purchaser of the

flat. It is further averred in the written stafement of the defendant that
the plail‘ltiffé agr,eéd to pay the installments, Accérdjng to the scheme, the
plaintiff has to pay an amount of Rs.50,000/- oﬁ 30.9.06 but the plaintiff
paid amouﬁt on 17.10.06 which is one day before‘ the execution of the

agreement of sale. The plaintiff is supposed to pay further installments of

Rs.2,21,666/- on 16.10.2006 and Rs.2,21,666/- on 15.11.06 and again
Rs.2,21,668 on 31.12.06. But the plaintiff never bothered to pay the said

amount as agreed In fact he had sent remnders on 10.11.2006 and

16.11.2006 requested the plaintiff to finalise the payments and come

forward for execution of the payments. [t is further averred in the written

statement of defendant that after the sale agreement was executed in
favour of the plaintiff but signed by one Chandrakala for the reasons best

known to the plaintiff. The plaintiff is bound by the terms of the

agreement, It is further averred in the written statement of the

defendant that inspite of repeated reminders issued by him several times

regarding the installment payment issued a cancellation notice

dtd:29.11.2006. The plaintiff never bothered tc take any steps for

atranging payments at that stage also.  The plaintiff never approached

CHNGITTXTN-YNv-TE= ST
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him, for execution. of the sale deed on 22.4.2007 much less with a D.D and
the plaintiff does not mention the value of the D.D but simply .gives DD
number. But there is no mention of the bank name also. It is further
averred in the written statement of the defendant that the defendant fi;'m
is a leading building firm in the twin cities and has been in business since
long time and developed. various projects and sold number of plots but
there was no complaint from any of the customers. The plaintiff taking
advantage of the increase of the value of the property as come up with this
false suit for unlawful gain. The plaintiff has never shown any interest
for performing his part of contract and he did not approach the court with
clean hands Hence, the defendant prays the courl to dismiss the suit with
cosis.

4. Baéing on the pleadings, the following issues were settled for trial:

1) Whether the defendant execuled an agreement of sale
dtd:31.8.2006 ?

2) Whether the plaintiff is always ready and willing to
performn his part of the contract ?

3) Whether the plaintiff is entitled for specific performance
of contract as prayed for ?

4) To what relief ?

5. To establish the case of the plaintiff, PW1 was examined and Exs.Al
to Ad were marked. On behalf of the defendant DW1 was examined and
Fxs.B1 to B9 were marked.

6. ISSUES NO.1 TO 3:  To avoid repetition of the discussion all the

{hree issues are clubbed togetlier.  The onus to prove these issues at the

Gy v oo OO,



ISt INSTANCE 1S 1es O e plaimnii,. 1he iearned counsel 101 the plamig -
submits that the defendant agreed to sell the plaint schedule property and
the plaintiff agreed to purchase the same for .totai sale consideration of
Rs.7.25,000/- and the plaintiff paid an améﬁnt‘ of Rs.60,000/- towards
advance sale consideration to the defendant and the plaintiff agreed to pay
| the remaining balance sale consideration at the time of the execution of the
registered sale deed by the defendant in favour of the plaintitf in respect of
the plaint schedule property. The learn:ed' counsel for the pléintif.f
further contended that though the plaintitf is ready and willing to perform
his part of contract since the oral agreement of sale dtd:31.8.06 the
defendant did not come forward to execute a registered sale deed in
~ respect of the plaint schedule property. The learned counsel for the
plaintif)f further contended that the plaintiff got issued a legal notice to the
defendant and the defendant received the same and did not give any reply
and did not execute any registered sale deéd-in favour of the plaintiff in
res‘peét of 'th:ey plaint schedule property and also threatened the plaintiff
with dire consequences.

On the other hand the learned counsel for the defendant submits
that the plaintiff has booked a flat on 31.8.06 and booking form was given
to him and at the time of the booking of the flat the plaintiff paid an
amount -of Rs.10,000/- towards booking amount and subseqguently on
17.10.06 the plaintiff has paid Rs.50,000/-. . The learned counsel for the
defendant further contended that in fact the. defendant was ready to
execute register sale deed in favour of the plaintiff in respect of the plaint
schedule prbperty, the plaintiff failed to pay the: installments és clearly

Oy 0t LoD, oL
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spells out in the payment schedule. ‘Thé learned counsel for the
defendant further contended that as the plaintiff fails to pay the
installments as per the terms and the plaintiff is not ready and. willing to
perform his part of contract, as such the defendant issued a cancellation
notice on 29.11.06. The learned counsel for the defendant further
contended that inspité of several reminders issued by the defendant firm
the plaintiff did not bother to pay the installments to the plaiﬁtiff firm and
the plaintiff never épproac’hed the defendant firm for the execution of the
sale deed.  The learned counsel for the defendant further contended that
as the value of the suit schedule property has gone up and the plaintiff
having taken advantage of the same filed this false sﬁit for unlawful gain.
The learned counsel for the defendant Jastly contended that the plaintiff |
has never shown any }'ntérest to perform his part of contract. He did not
approach the court with clean hands, as‘s,u(:l 1 he is not entitled for the relief
of specific performance of the agreement of sale as prayed for. Hence, he
prays the court to dismiss the suit.

In view of the submissions made by the respective counsel of
both parties and before going to the merits of the case in a suit for specific
performance of agreement of sale the burden is on the plaintiff to prove
that he is always ready and Wil]jng. to petform his part of the contract.

It is settled law that remedy for specific performance is an
equitable remedy and is in the discretion of the court, which discretion
requires to be exercised according to the settled principles of law aﬁd ot
arbitrarily as adumbrated U/s.20 of Specific Relief Act 1963. U/s.20 of the

Specific Relief Act. the court is not bound to grant the relief just because
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plaintiff must plead and prove that he had performed or has always been
ready and willing to perform the essential terms of the contract which are
" to be performed by him, other fhan those terms tile petformance of which
has been pre\}ented or waived by the defendant. The contizﬁious
readiness and willingness on the part of the plaintiff is a condition
precedent to grant the relief of specific performance. = This circumstance is
material and relevant aﬁd is required to be considered by the court while
granting or fefﬁsmg to grant the relief. If the plaintiff fails to either ever
or prove the same he must fail. To adjudge whether the plaintiff is ready
and willing to perform his part of the contract, the court must take into
conisideration the conduct of the plaintiff prior and subsequent to the filing
of the suit along with other attending circumstances. The amount of
consideration which he has to pay to the defendant must of necessity be
proved to be available. Right from the date_ of‘;_t_he execution till the date
of the decree:"h.é. must prove that he is reédy. a__nd{ ];las always been willing
to perform his part of the contract.

In the present case in order lo establish the case of the

plaintiff, the learned counsel for the plaintiff filed the evidence affidavit of

the plaintift as PW1. As seen from the evidence affidavit of the PW1 he
categorically reiterated all the conlents of the plaint. The plaintiff in order
to prove his case also got marked Fixs.Al to Ad. Ex.Al is the office copy of
the legal notice got issued by the plaintiff through his Advocate to the
defendants firm dtd:12307. FHx.A2 is the postal acknowledgement.

Ex.A3 is the copy of DD dtd:26.2.07. Ex.A4 is the proceedings of the
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Commissioner incharge of the employment and training, Hyderabad.
According to case of the plaintiffand as per his evidence there was an oral
agreement of sale dtd:31.8.06 in between him and the defendant fitm in
respect of the purchase of the plaint schedule property. As seen from the
evidence affidavit of PW1 he categorically stated that he agreed to
purchase the plaint schedule property for total consideration of amount of
Rs.7,25,000/- and he has paid an amount of Rs.10,000/- towards booking
amount of the plaint échedﬁlé property and again on 17.10..0:6 he péid
------ Rs.50,000/- to the defendant fof which the defendant has passed a separate
receipt.  The further case of the plaintiff that though the defendanf firm
has received an amount of RS.GD,OOO/ - towards advance sale consideratioﬁ
but the defendant did not execute anv register sale deed in favour of him
in respect of the plaint schedule property even though he is ready and
willing to pérform his part of the contract.

On the other hand in order to substantiate the case of the
defendant, the learned counsel for the defendant filed the evidence
T affidavit of the General Manager of the defendant company as DWI1. As

seen from the evidence affidévit of DW1 he c:ategoricé]ly reiterated all the
contents of the written statement field by him.  According to the case of
the defendant and as per his evidence that the plaintiff has booked a flat
on 31.8.06 and a booking form was given to him and as per the procedure
the plaintiff cancelled the same. The further case of the defendant that
the said booking form dearly spells out the payment schedule to be

followed by the plaintiff.  DWI further stated in his evidence affidavit

that the plaintiff agreed to pay the installments as spells out in the booking
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atfidavit that inspite of repeated reminders issued. to the plaintiff by the
defendant firm in respect of the payment of the installments the plaintiff
never adhere the payment schedule as agreed upon. DW1 further stated
in his evidence that the sale agreement dtd:18.10.06 was executed in favour
of the plaiﬁtiff but signed by one 5mt Chandrakala for the reasons best
known to the plaintitt. DW1 further stated in his evidence that the
plaintiff has not paid the balance of sale consideration as per the agreed
- payment schedule and the plaintitf was never ‘ready and willing to

perform hls part of the contract as such he is not entitled to seek the relief
of specific performance of agreement of sale. In ordeir to substantiate the
case of the ‘drefendant Exs.Bl to B9 were marked. Ex.Bl is booking form
did:18.9.06 signed by the plaintiff. Fx.B2 is the office copy of th'e 1etter‘
dtd:20.9.06 addressed by the defendant company to the plaintiff. Ex.B3 is
the reminder notice got issued by the defendant firm to the plaintiff
d1d:1011.06.  Fx.B4 is the posial acknowleag;inellt along with another
reminder notice dtd:16.11.06. Iix.B5 relied upon by the defendant is the
cancellation notice got issued by the defendant company to the plaintiff
dtd:29.11.06 and Ex.B6 is copy of the cancellation notice dtd:22.2.07 got
issued byAthe defendant company to the Plaintiff | along with the postal

acknowledgement. Ex.BY is the agreement of sale dtd:18.10.06. Ex.B8 is

the reminder notice got issued by ‘defendant company dtd:16.11.06

alongwith postal acknowledgement. FEx.B9is the reply notice given by the

detendant to the plaiJntiif dtd;29.3.07.
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In a suit for specific performance of agreement of sale it is the
duty of the plaintiff to establish his readiness and willingness to perform .

his part of the contract.  The readiness and willingness cannot be treated

as a straight jacket formula. -~ These have to be determined by the entirety

of the facts and circumstances relevant to the intention and conduct of the
party concerned. Time and again the Hon'ble Supreme Court held that:

“The rveadiness as contemplated U/s.16 of the
Specific Relief Act is nol confined to the one
| referable to the date of which the suit is filed.”

On the other hand it must exist ever since the payments of the
balance became due and must subsist till the suit filed and if not there

after.

| In the present case as seen from the evidence adduced by both
. patties there is no dispute t]:ﬁlat the plaintiff agreed to purchase the suit
schedule property for total sale consideration amount of Rs.7,25,000/-. It
is also not in dispute that the plaintiff paid an amount of Rs.60,000/- as
advance sale consideration to the defendant. ~ The main contention of the
plaintiff that though he is always ready and willing to perform his part of
the contract the defendant fails to execute register sale deed in favour of
him in respect of the plaint schedule property. On the other hand it is the
case of the defendant that the plajﬁtiff failed to adhere to the terms of the
agreement of sale, as such the agreement therefore cancelléd. @d .the
plaintiff is not entitled to seek the equitable relief of specific performance

of agreement of sale.
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In view of the submissions made by the respective parties as seer.

from the contents of the plaint and the evidence of PWI he categorically ‘

stated that an oral agreement of sale was took place in between him and
the defendant on 31.8.06 in respect of the plaint schedule property.  But
as seen from the contents of Ex.Al O/c. of legé_l notice got issued by the
plaintiff to the defendant it is Clearly averred that the plaintiff entered in to
an agreement of sale on 1810.06 for purchase of the plaint scixédule
property for total sale consideration of amount of Rs.7,25000/- and he
paid an amount of Rs.60,000/- as a first installment and agreed to pay the
remaining amount or on before 31.12.06. But as seen from the contents of
the plaint there is no wiﬂsper that the plaintiff was agreed to pay the
remaining amount on or before 3112.06. As seen from the evidence of
PW1 at one breathe he is contending that there is an oral agreement of sale
in between him and the defendant on 31.8.06 in respect of the plaint
schedulé property, but at another breathe as per the contents of Ex.Al
legal notice dtd:12.3.07 he js confending that he entered in to an agreement
of sale on 18.10.06 with the defendant for purchase of the plaint schedule

property for total sale consideration amount of Rs.7,25,000/-. Admittedly

the plaintiff is not disputing about Ex.B1 booking from relied upon by the

defendant. The main contention of the plaintiff that at the time of

obtaining his signature on Ex.Bl the contents were not filled. Admittedly

the plaintiff is not disputing his signature found on Ex.Bl. When the
defendant admits his signature found on Ex.Bl the presumption that can
be drawn that the contents of the documents were read over and explained

It is not the case of the plaintiff that the signature found

£ -COLLOUA WaLOU
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on Ex.B1 does not belongs to him. According to the case of plaintiff that
the defendant created a written agreement of sale dtd:18.10.06 which was
signed by one Chandrakala. But as seen from the contents of Ex.Ai legal
notice got issued by the plaintiff to the defendant he categorically
admitted about the entering in to agreement of sale dtd:18.10.06 with the
defendant inrespect of plaint schedule property. There is no whisper
cither in the plaint pleadings or Ex.Al legal notice that the defendant
created Ex.B7 agreement of sale dtd:18.10.06 relied upon by the defendant.
Admittedly rEx.B-7 relied upon by the defendant was signed by .one |
Chandrakala but not the plaintiff. ~ FEven assuming that the Ex.B7 relied
upon by the defendant cannot be taken into consideration, plaintiff fails to

pay the installments as per the terms of Ex.B1 booking form relied upon by

the defendant. As seen from the cross examination of PW1 he
- .

categorically admitted that in Ex.Al legal notice dtd:12.3.07 it is
mentioned that he entered in to an agreement of sale dtd:18.10.06 with the
defend‘ant.‘ PW1 further admitted in his cross examination that before
issuance of the legal notice he made is signatures on the booking form on
Ex.Bl on 18.9.06. PWI1 further admitted in his cross examination that
he did not mention either in Ex.Al legal notice or in his evidence affidavit
that he made his signature oﬁ the blank form. For the fist time at the time
of the cross examination of PW1 he categorically stated that he made his
signature on Ex.Bl.  As seen from the recitals of Ex.Bl relied upon by the .
detendant as per the terms and conditions that the purchaser shall execute

the required documents within the period of 30days from this booking

along with the payment of the first installment mentioned over leaf. In
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cancelled and the builder shall be entitled to deduct cancellation charges. .

Admittedly as seen from the cross examination of DWI that én oral
agreement has taken place and that it was agreed that an amount of
Rs.7,25,000/ - to be paid in four installments before the delivery of the flat.
DW1 further admitted in his cross examination that he did not pay the
installments. In the present case as secn from the documents reljed -upén
by the defendant ie Ex.B3 it is evident that the defendant on_10.11.06
under the original of Fx.B3 notice issued remiﬁder notice to the plaintiff

to pay the installments within 7days after receiving the notice. The said

notice was received by one G.Chandrakala. Again the defendant on

16.11.06 got issued another reminder notice to the plaintiff to pay the

installments.  The defendant on 20.11.06 got issued a cancellation notice

under the original of Ex.B5.  This court is to the view that if the plaintiff

is ready and willing to perform his part of the contract as pleaded by him

he has to inform about his readir 1ess andd wi]liﬁé;ness to perform his part of

the contract by issuing a notice to the defendant. But in the present case

the plaintiff got issued a notice to the defendant at the first instance under

the original of Ex.Al on 12.3.07 i.e alter issuance of the reminders and the
cancellation notice by the defendant to the plaintiff. ~There is no iota of
evidence adduced by the plaintitf to prove his readiness and willingriess to

perform his part of the contract except the oral say. Exs.Al to A4 relied

upon by the plaintiff are no way helpful to establish the case of the
plaintiff that he is ready and willing to perform his part of the contract, but

the defendant did not come forward to execute the registered sale deed in

Cp - QAOLUAG oD
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favour of him in respect of the ..p‘lélint schedule property. As seen from
the evidence adduced by the plaintiff and as seen from the contents of
Fix.Al legal notice got issued by the plaintiff to the defendant on 12.3.07 he
took inconsistent pleas. The court may infer from facts and circumstances
whether the plaintiff was ready and was always ready and willing to
perform his part of the contract. But in the present case as seen from the
cross examination of PW1 this coust safely came to a condusion that the
plaintiff is not ready and willing to perform his part of contract. In view
of the Cﬁcumstaﬁces and in view of the evidence adduced by both parties
coupled with the documents relied upon by them, this court has no
hesitation to hold that the plaintiff has not proved. that he was always
ready and willing to perform his past of the contract. |

'As seen from the cross examination of DW1 nothing was
elicited to dis-credit his tes%imony. This court is of the view that if really
the plaintiff was ready and willing to perform his part of contract what
would prevent him to issﬁé a notice to the defendant prior to issuance of
the reminders and cancellétién notice by the defendant to the plaintitf. As
seen froﬁl the Clause VI of Ex.B7 agreement of sale that “in case of delay in
payment of installments for more than thrée months from the due date, the
agreement shall stand cancelled and the vendor shri—tll_ be entitled to charge
cancellation charges.” Even assuming that the Ex.B7 agreement of sale
does not bind on the plaintiff it cannot be said that the.plain'tiff is ready
and willing to perform his part of the contract.  The plaintiff fajled to pay
the installments as per the terms and conditions of Ex.B1.  As the plaintiff

did not approach the court for seeking the equitable relief of specific.
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equitable relief of specific performance of agreement of sale.’

Accordingly, these issues 1 to 3 are decided in favour of the defendant and

against the plaintiff.
7. ISSUE NO.4: To what relief ?

In view of the above disc.ussion and in view of my findings on
issues no.1 to 3, this court is of the opinion that the plaintiff is not entitled
to seek the equitable relief of specific performance of agreement of sale as
he did not apprdach the court with clean hands, as such he is not entitled
for specific performz;nce of contract as prayed for.

| In the result, the suit filed by the plaintiff is dismissed. ]?ut
under the circumstances of the case there shall be no order as to costs.

Dictated to the Personal Assistant, transcribed by her
corrected and pronounced by me in the open court on
-this the 2274 day of July, 2009.
(Voo Uh g Ld,o_n_c\q
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. RANGA REDDY DISTRICT.

APPENDIX OF EVIDENCE.

N

FOR PLAINTIFFS. | e

PW1 : G.Bala Krishna.

'FOR DEFENDANTS

W1 : Kanka Rao.

FOR PLAINTIFFS.

EX.A1: O/c. of legal notice dtd:12.3.07.

Ex.A2: Postal acknowledgement did:23.3.07.
Ex.A3: Copy of D.D dtd:26.2.07.

Ex.A4 : Proceedings of Commissioner Dtd:22.8.08.



s

17

. FOR DEFENDANTS:

| Ex.B1 : Booking form dtd:18.9.06.

Fx.B2 : Letter dtd:20.9.06.

Fx.B3 : Reminder notice dtd:10.11.06.
Ex.B4 : Postal acknowledgement.

Ex.B5 : Cancellation notice dtd:29.11.06.
Ex.B6 : Cancellation notice dtd:22.2.07.
Ex.B7 : Agreement of sale.

Fx.B8 : Reminder notice.

Ex.B9 : Reply dtd:29.3.07.
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i Vir%’ﬁ COURT QF ¥ HE HONBLE %¥‘§\§%{ZIR CIVIL JUDGE: RANGA RE?}EB‘{ DIsT.
| AT LB NAGAR

Latio, DK of 2007
oot

0.5No. |22°% of 2007

BETWEER:
&, G. Bala Kiishna - .. Petitioner / Plaintiff
o A |
Mis. 55&3;1&11%; Bullders . Respondents / Defendants

| COUNTER AEFIDAYIT ON BEHALF OF g;,aﬁmyéa&w

1, SOHAM MO, ¢ f@ ‘"‘v«am a mm ‘aged 37 years, Rlcs H4-187/3 8 4 MG

R@ad,‘, Q‘Sﬁi’i}?!dﬁ!’&mﬁﬁ; o hereby ﬁéﬁi@‘?ﬁl’?ly affirmn and state on oath as faﬂ.awg.

(A E f;.s,zbsinit 1 arny the partner of i*:he:ﬁ&sgamﬂfﬁnt Firm and as .stjtrr, welt aware
émf the facts deposed iféesfrg&’i-m } have read the affidait filed by _thf::
égﬁﬁﬂti;{meﬂ' in support of hﬁa-_ap;:vi"%caﬁaﬁ}-_ for grant ‘é'%“‘ ah. injunction. l dézny
éaazl%. the adverse aitegations {;i:krst&i%é-'th{émiﬁm The petiticher has come |

forward with false and baseless allegations.
2. In repty to para no. 1, il formal and does not call for any reply.
3. In reply to para no.2, it is tree s far es the description and other details

of the Flat Ne.213, Sitver Oak Apartrments, but it Is not true.to say that

there was any oral agreement dated 31-08.2006. 1 submit that our firm
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does not have the pr’a{:ﬁm of éf‘rteﬁng into any oral agré@mﬁntﬁn I s
true that the petitioner Mf pald a sum of R&fﬁ, 000/ - but ¥ s not true
to say that it was agreed that the %tm%a&:a a;mauntlwauid be paid at the
tirne of registration, The facts pertaining thereto are enumerated in

subsequent paragraphs.

I reply to pam 10,3, i iz not true to say that the respondent has

promised to execute the sale dead whenever the petitioner rrakes
pa:mw%zi; after the completion of the Flat. it §s true to say that on 31-08.
2006 é:m the date of the booking by the petitioner the cost vwes inclicated
as Rs. 7,725,000/ and it is true that the petitioner has pald i:‘%f.”s ginount of
Re, 1,000/ - towards booldng, Faubmit al the time of &mkﬁng@ the
petitioner was Informed a&m;ﬂ the payrment schedute before any Tormal
agreemoent s executed by 3;??@ respondent. i s only a5 a part of this
payment schedule the petitioner has pald Rs. 50,000/ on 17.10.2006 but
it is not tmé to say thet the respondent was iy dire financial need for
completing the pnl;{izéa::t,. In fact i 15 not true to say that the petitioner
did not sign the agreement dated 18, 10.2006. 1 ﬁuﬁm’it that the
agreement of sale dated 18-10-2006 in favour of the petitioner has been
singed by Qfﬁ: G. CHANDRA KALA. 1t 35 also not Lrue to say that the
respondent has informed the petitioner ihaf: he cen use the agreement of |

sale s collateral,

In reply to pm& no.4, it is not true Lo say that the petitioner is ready and
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willing to mérﬁ)ﬁ“ﬂ his part of the

| done bis part of the agreement?

> : _
contract and it s also not true Lo say

 that that the notice dated 12. 03,2007 fssued by the petitioner’s counset
was not replied, Infact a reply wids sent by the respondent’s counsel on
31-03-2007 vide registered post, This respondent denies that any D.D.

was prepared by the petitiontr, -

i reply bo para no. %, the aliogations in the para are denied in tolo.

With regard to para no:6, it b not tnie to say that the petitionar has paid

§~thé&mf;simmiﬁ$ﬁ_ as per schedute.

‘ With regard to parano. 7, the petitioner does not have any right to

- restrain the respondent fromy dispoting of the property as he has not

COWEh regard Lo parenoc8, the petitioner does net have any prime facle

- case not is the balance of conventence in his favour,

| further subrmit that the petitioner heréif‘z has bm%éi%zd-a Fat on
48.09. 2006 and a b@&i@%ng form was given to himn, acknowledging his
b%ﬁﬁg which ss», the procedure followed by the respondent. The sabd
‘hooking ‘%‘m‘gﬁ cleary spells out the g}ajgmﬁt schedule (o be T?t:‘ii%?e’f’fd hy
E the purchmser of the flal. The saime was also explained orally by ;;h-e |

 petitioner's employees at the time of hooking.
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12.

13

4

Fsubrit that the petitioner agreed for the Installments {o be paid.
According to the said scherma he was to pay an amount of Fs.50,000/. on
30,09, 2006 but the petitioner patd that amount on 17, §0.2006 which is

one dey before the exeoution of the agrecment of sgle. Hoowas supposed

i pay o further mstallments of RB5.2,210666/7 on 16,10, 2006, Rs,

2,21, 6667 on 1514, 2006 and ngedn Rs.2,24,668 on 31.12.2004. The
petitioner never bothered to adhere to the payrrent schodile as agroed
upon, I fact the respondent had sent reminders on 10, 112006,

16,14, 2006 asking the petitioner to finalize the payments and come

forward for the execiion of the sale sgreament,

i .mbm%t the sale agresment %:z#&&ﬁ*f:‘fﬁ%ﬁtaﬁt@ﬂ i favour of the petitioner but
signed by uné G. CHANDRA KALA for the reasons best known to the
petitioner, Whatever may be the case the petitioner fs bound by the
terms of the agresment? § further suhimit that the respondent after
rerrinding the petitionor several times regarding the i:‘sstéﬁémgﬁfﬁ payment

issued a canceliaiion notice dated 29-11-2006.

T submit that the petitioner never spproached the respondent on

2204, 2007 or any other date for the axecution of sale deed much tess
with a DD, The petitioner does not mention the value of the D.D but

sirnply gives a B.D. pumber witich he says s from the same bank where

he has obtoined loan, There s no mention of the Bank name,
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14, §.3u§:mit'_thét the respondent §s o leading bullding firm in the twin cities
 and have been in business for quite Long time and have developed various
" prgjects and soldd nurmber of Fiate bist there as never b‘f&&’ﬁﬂ any s:émpia’int&
| from the cust orners, The pe t%t%mms* is blatantly !ymg ahout the use of
fitthy ﬁ.arsguag@w thfaai&ningta Wil by the respondent. The petitioner
 has never mm %*Miﬁy to g;srérfsssm the terms of the contract. The
_ ;;:i@i;i?:‘?mmr heﬁ: come ‘fﬁ?’%ﬂ?ﬁ'}i’{i vith falsz pleas n g&r{hng the atleged
- Eaancia &ﬁr‘iﬁﬂ?b"i’ v of the restiondent., !mth@:r, even according _%:}0 the |
{:ﬁﬁf‘:ﬁt@{}f’}ﬁf h'sf: refused 1o agres to the terms of the agreement -af}éf has not
; signad. In view of the sald averraent, ’5% is clear thet there is no binding
contract. Hence the ?iifﬁﬁﬂé‘fs@_? ts not entitled to the equitable réﬁef of
Cinjunction or much less the relief of 'zm't:if%er g;érfmmaéﬁm of th%’sia&taged
~ agrbement, |
-
15, - ffarther subirit as the petitioner has found that the g::amg:ae:rﬁes-%}alues
| have gore up in fzaé'zn:?s,-arefs»i,m{i Hyderabad wants to teke advantage é::af the
serne and a5 come up with the suit for untawful gain. The b@tiﬁaﬁer has

- never shown oy interest for performing his pait of the c&mtmﬁt,.

1t s, therofore; prayed that this application be dismissed with
hea#éf costs,

‘”wm n and signed his name _ ,
hetore mae on the - day of ,ﬁww ’3‘53%3 F _ -
At.. L.B. Nagar, : ' DEPONENT

AWK /1 RAGAR

“
pm
e-»we'l*"‘-
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0.5.N0. | 227 of 2007
BETWEEN: |

551, O, Bala Krishne :
SEetitioner £ Plaintir

And

Mis. Surnit Builders
Respondents / Defendanis

COUNTER AFFIDAVIT ON BEHALF
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_ —
Filed o o2 06,2007

Fited by: C.BALA GOPAL
Counsel Tor F’ia‘im’é’ff

F g e T Tt L]
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Points in the case of G. Bala Krishna — Flat No. 213, Silver Oak Apartments,

Cherlapally, Hvderabhad.

Mr. G. Bala Krishna (customer) booked a flat bearing No. 213 in Silver Oak
Apartments, Cherlaplly, Hyderbad on 18.09.2006 againt Booking Form No. 1205
dated 18.09.2006 for Rs. 7.25.000/-. Booking taken by the Marketing Executive Mr.
Solomon.

Mr. G. Balakrishna (customer) has paid an initiai amount of Rs. 10,000/- towards
booking amount on 04.09.2006.

As per the terms and conditions the booking form [ installment of Rs. 50,000/- is
payable on or before 30.09.2006 but the customer has paid the same on 18.10.2006
(18 days delay).
And the balance installments are payable as per the following dates:

a. Rs. 2,21,666/- payable on or before 16.10.2006

b. Rs. 2.21,666/- payable on or before 15.11.2006

c. Rs.2,21,668/- payable on or before 31.12.2006
We informed to the customer vide our letter dated 20.09.2006, if he (customer) is
availing housing loan he must complete loan application process with in 15 days from
the booking date.

There s no response (o our above referred letter from the customer.

Agam we sent a reminder on 16.10.2006 for further payments asking the customer to
come and execute sale agreement.

On 18.10.2006 the customer had come and executed agreement of sale.

We sent a reminder nofice for further pavments vide our letter dated 10.11.2006.

. The customer did not respond for that letter also.

One more reminder has sent to the customer vide our letter dated 16.11.2006 asking
the customer to complete housing loan application formalities and intimated to the
customer “ if you fail to comply with the above, we shall be compelled to take action
as per our terms and conditions including cancegation of booking”. But there is no
response from the customer. W TRrE
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14.
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16.
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We sent a cancellation notice dated 29.11.2006 stating that * inspite of repeated
reminders you have not come forward to make further payment as stated in the
Agreement of Sale. In view of the above please note that your sale agreement stands
cancelled and the payments made by you are hereby forfeited. Hereafter we will be at
liberty to allot the said flat to any intending purchaser”.

. There is no response from the customer to the above letter also.

Again we sent one more cancellation notice on 22.02.2007.

We have received a legal notice dated 12.03.2007 from Mohd. Moin Ahmed Quadri
on behalf of the customer.

Our Advocate Shri. C. Balgopal has sent a reply to the above legal notice.




C, B AL AGOPAL 201, Al-Kauser Apartments,

,4 Road No.10, West Marredpally,
AMEERUNNISABEGUM L. H. RAJESHWER RAO l\ . Secunderabad - 26.
K. VIJAYA SARADHI BATHINA SRIHARI el - T
C.V. CHANDRA MOULI  MARY RUPA ;mgf'f' ?g‘;’;%b;g%@mdmmq“'com
ADVOCATES '

Far ' Drote: 20437007

Blob Moln Alaned Chadrt

' Sgivanate

Ko, 108, Siddhariha Apartments,
Jawal Osroaanis, Hyderabad 61

iy,
Fleass roler o vour potice dated ¢ 007 maued on bebsl of vour oient Br. 0

Belekrishne, S6.0.7.0wany o ow oent We. Summit Bullders, rep, by B Soham
Bodl, our clent has placnd the ashove seitt nolice with instroctons io give roply as
Torlevors o

1. n reply lo eumumbered pam Ne.? of veur oolice, § s ue that vour cfiont had
srtered nbo on Sgresmien) of Sale dated 18-HE208 with our chents and aead
to purchase a fiel v ouwr clienls venlre ot Cherlanally Village, i}%ﬁaﬁ{@ﬁw Mandai,
R.B.Disteic? for 2 sale considerntion of Be.7,26 0000 and your client gaffs%e;i & sy of
e 60,0000 towosrds booling amosnt and irst instaliment, byl | is emphationlly
deny sl sur client agresd to recebe the fé&?&i&.ﬁ?é&?g amomd on o before 312
7008, tnfact, a poyvnent schedule hes boen clearly mentiones under clause nnd
of the shove sid agreament wideh your ofiend has agreed to ahide by, s

pecessary o mantion hove that vour chent has slgned the seld Agrecment as
G Uhendraliala B the rensons boot mowy te him, henes the sgfecment Haelf s
not valid o the oye of low., Ao piy the shove clause ned of the above said
Agresment, your cliond has to pay seeond insteliment of Ko 2, 21 6684 on 1610
2006 and Heird Instaliment of the ssme amount before 19" Rovember 2008 and
fourth mslalimont of Re.2 21,665 befure 31% December 2000, bt vour oliend
aover buihered to adhere o e payment schedule as agreed upen, Our ollent
has sonl seversl reminders namely doted 10-11-2008, 18912008, Insphe of the
above sald reminders, your client hos failled] ty pay the nslalments as per the
Agresment, Ip wview of vour cllents Tailure to pay the ingdaliments gs agreed
upor, o clent cancelled e Agrestnent vide lelfer dated 20312008, As there
wps ne response to e shove seld lelter of concelisdion, our client ssued one
more conceliaiion feller op 22032007 bbtmeling woeur olient that the Sale
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Agreement has been cpneeliod and i b siﬁmﬁf sﬁgﬁiiﬁm@ﬁ that our cliert bag
forfeltad the amount pakd by your oiiend Our chent rightly saneatiad the
Bapeement of Sale i view of B defoult @ﬁfﬁmi&ﬁ%‘% by youy olient i payeund of
instalirments. -

tn roply to uonbmbered pars Mol of wour soliew, g is denied fHud gm.éi“ chond

appronched our clont with 2 Deanand Drpft on 28 2¥Y7 ened recuested) iy the
registration of ihe fiet end | i Bether amphabicaly deiied Thet our chent asiod
your elient fo pay an additionsl amount of $20 B8 DOOL. contrary o the Agieemont
as aleged.  Our oiend nover depemded atny estfrn povinent from your client.
When your client never spproachond our ohem with money fe the queshion of my
ehent demandding odra money does nod arlee. Intee, your chond folled o adbare
to the payment schedde of the sgreement and 88 the sogreement was Ty
éﬁﬁmﬁsfﬁ%ﬁ& our chent refeeed 1o regisior the Bt in your ollant’s Tavoar,

¥ maplie of ihis reply, should vour cliont lsunehes any proteedings, our clent il roaist

il same holding your client responsible Tor s casts and conseguences hereot

“ron folihifally,

| g&%m@g




| RXSPARTIS AD INTERIN INCUNGTION GRDBR 39 RUGE 1 & 8 CePeC.
I THE COURT OF THE VAGATION GIVIL JUDGE, ReRs DISTRICT,
oAy )ily .7 of 3007
Dl 00, af BOOY

&te Pt fs Lonay Mamua

soe Bat porklent /Defey

e partaer e a undazabad 8000
'MWQ&ﬁmeg

Upon mobfon made upto thils Court by Sri Hodw Awed geadri
Advogate for the petivioner/plaintife and upon Foading
potition of the petitfoner £iled in this matter on this the Gth
day of Mays 2007 ani upon af2davit is Bupport ther
Court doth oxder that the ad interim injunction he avazded
Lestraining the respondent fxom aliemating &ieposing |
Greating any 3zd party rights in any manner what@oever in respect
of suit schedule propexty flot until further czderey

The pesition stands posted ¥o 25,05,3007,

: Mmmwmmwium&mﬁmw
mwemmozumzwv .

- mmtnﬂunumm:mmnm #locx, admsasuring
TI5 Sqefiost of super buils up area together wich propossionate
mmmm:wa.mwwmamm%mmam,a
resexved parking space for wo wheeler besying mﬁmg in 4he
rosidentaial mappaximent name 48 8llver oak uspertmants fopming
part of thourcﬂm”% mw at Chasrlapally ?ﬂmw Shntkesay
" Mandal, R.R.District bounded by &
RORETM T Flat Ho.234
SUTH + Flas No,BiR
EAST ¢ €° wide coxxidox
wEsy ]




\}-*HRM No. 2 SUMMGONS FOR SETTLEMENT OF ISSUES
- {Order VRules 3&5)

INTHE COURT OF THE ____ s Gl Sadae
- © AT we Q- O -
0.S. No. 2.5 of 200 A
Between : G Rl \Q\Q.\“Q,\W& ' " Plaintif
- | AND |
WS Shocomnid Qedlhasnd e S SelaUpedtadh
To_ WS - Samaiy Lal\dons 4 Nesh  Rawy ﬁ\\i\s"b v
Nosig ablie o QN AR\ At AN W By,
WG e Neg Ne Yoy A S foaiaen MR b e Wy
Whereas the AR AV SN -
has instituted as suit against you for '

you are hereby summoned to appear in this court in person or by a pleader
duly instructed and able to answer all material questions relating to the suit or

who shall be accomplaiped by some person able to answer all siich questions
on the : Qz J a%o : 200  at 10-30 O'clocks

in the forenoon. fe answer the claim, and further you are hereby directed to
file within 30 days of Service of this Summon a written statement of your
defence and to produce on the said day all documents in your possession or
power upon which you base your defence, : ' :

TAKE notice that in default of your appearance and to file your written
statement within, 30 days the suit will be heard and deter egd i _'ur absence.

7

%‘?‘;{DTICE 1 1. Should you-ab %@red your witness will not attendaity
accord you can have summons from this court to compel the aiéal
any witness and production ¢f any document that you have 27rig
upon the withess to p:rg_‘éuce,fpn appiying to the court and an dep
necessary expenses. =" Jod

2, If you adm'i,t-_;tfh%%e‘;) jfn you should pay the money into cQusttogether
~with costof the suit tb“ﬁ{Zﬂ execution of the decree, which may be against
- both. .

your persen or prop-errt%
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\ Notice to Show sause (General F@rm) -

N THECOURTOFTHE SN G TS N

I. A. No. %7 - of 20?"\_7
- iN _ .
Y No. L} ' ' of 200(}\_

Between:___ G v Rl ¢ \c"\\‘&\c\\f\u\ - Petitioner
AND
'\Lt\\~ K\ﬁ\'\‘\f\f\‘ 5? ﬂ;\ﬁx\\ oo _' _Respondent

To M\s. "?\mwn\&— Qui\ea ¢ mMM@ﬁLq_bqu

AT AN AN Blase wodea\ Seo

\[@(0 \,N \\;\ ?N\V\‘\’\p"\f My \ts\nn\H Hnr\x QX \Q_i\‘&\j

WH EHEAS the above Named Petitioner : . ﬂjﬁ& .
" has made an Application to this Court '

: r in this court in person or by a pieader
v instruBid@dy the 7

: Ak “day of ‘ 200 at 10-30
L Clock in the fargﬂ% 10 Show Cause of agamst the Apphca jon, failing

“,éwh;ch the said Apphc loﬁ““:

?GIVEN andr my;
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Notice to Show Cause (General Fdrm)

NTHE COURT'OF THE Sy 05\ TS bug o
AT . RO} |
L. A. No. g7 of 2007

oY No. 2% of 200%~

Between:___Ca o "@%h SN “f’“ij@;\{\&\ﬁ%: - Petitioner
AND
'H\‘_g : \&m\% ﬂf\u‘k\ I : Respendent

To \k\\« &w{mx« 3&‘ Q\u\;\m Ao fa m ?mr‘t“m.v"("\«m }\\z"tnv\
CN\a o 1“”\’*‘5‘\ '3: SN AN ‘F\‘Q@l“{ %\C\ Read Q;e .

e \m\\ ‘?m\jmrw AR K-ﬁ%w ST E) Q\\m“\md‘\{\,

WHEREAS the above Narned Petitioner . _Hwd
" has made an ﬂzppheatson to this Court

fx rin ih;s couti in personorby a pleader
gty e @ dy thi, . Zg?d ay of 200 at10-30
'wﬁ.imck i the renborFtobhow Cause of agamst the Appilication; failing o
h[ch the smd Folichsio L&l be heard and dete 7 a)x : '

t of Court this... :
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FORM No. 2 SUMMONS FOR SETTLEMENT OF ISSUES
' { Order ¥V Rules 34 5

INTHE COURT OF THE ____ Tl Gl Saliot
AT bl - W
| 0.5, No. 9k of 2007\,
gl 5 i - b ;
Between : Co s Rl Ny \(;‘»"\‘ﬂ,{\f{l - Plaintiff
AND

AL ShComed  QuiWhcaan Nep St 9‘5&&@@&?&‘1‘&% :
To_tals - ey Resldanes 4 vesh ey ?i\d‘u? By
Poodica adiee o TN »«\%fﬂ%\\‘a’"ﬂg}}% A0 N Sy %

Pl Seand hed o L By WX ~ S@&'\f\mev 3NN SR T,
Whereas the SRS AP v e WY
has instituted as suit against you for

you are hereby suminonad fo appear in this courl in parsen or by a pleader
duly instructed and able to answer all material questions relating to tha suit or

who shall be accsr?yi iged by some person abls io answer all such questions

) =
on the _@ 25 x—(j 59?31‘ 200 at 10-30 O'clocks

i
in the forenoon io-answer the claim, and further you are hereby directed to
file within 30 days of Service of this Summon a wrillen statement of your
defence and to produce on the said day a¥ docements in your possession or
power upon which you base your defence.

TAKE notice that in default of your appearance and to file your written

statement wilhin. 30 days the suit will be heard and de‘ier@p?{ i ypur absence.
‘ Fay hand seal of this court this___ Y | 9?1‘_:-. :?“ s
day - Z
¢ g Ang '-

# MOTIGE : 1. S‘_-t!_aulidjim_x’aw ‘ared your witness will not atiemng i W

accord you canhava s;;ﬁ?‘r';.' mbs from this court to compel thd fice of

any. witness. and. predgetion #f any document that you have & figl %

upon the witness to giofuce Em appiying to the courl and an depdsiiing A

necessary expenses. e :

2. ¥ you admilgh
wwith costof the suit to
Dur person or progery..

you snould pay the monsy into chust together
il execution of the decres, which may be against
‘both.
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INTHE COURT OF SN CIVIL JUDGE, RR, District AT LB,

Nagar.

S No. 2% of 2007

Between

St G Bala Krishna S/o Late G T Swamy

Aged about  yrs, Oce: Business, R/o

Plot No. 111,Lalitha Nagar, Ramnagar Gundu,

Adikmet,Hyderabad

. .Piaintiff
And

WA s Sasnit Buibders s reginiesed terinoer
Having office at 5-4- 1?’7;’%&& U Hloor,
MG Road Secundrabad 500003
Represented by its partner

MR Soham Modi s/o Satish Mod; aged about 37 vears,

.
;

L Delendant

SUIT FOR SPECIFIC PERFORMANC CE OF AGREEMENT OF SALE.

PLAINT U/S 26, ORDER 7. RULE | C.P.C,

o~

the wddress of the plaintiff for the

=

Description of plaing{f: That

service of notice, summons ete is the san ne as above and that of hisg
counsel M/s Mohd .Moin Ahmed Quadri, Mohd Shafeeq Advoc 1te<;

having office at Flat No. 108, Siddhartha Appartments, .Iamai

Osmania, Hyderabad-61

[+

Descrintion of Defendant: That the address of the defendants for the

srvice of notice, summons efe is the same as stated above,

The above named plaintiff respeetivlly submits as under

o

'/'/ B /‘/D o ««//(‘_ * o Fe G
(e
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That the defendant has agreed to sell and the plamtiff has agreed to
purchase all that a Flat No. 213 on the second Floof ,admeasuring 775
sft.of super built up area together with proportionate undivided share
of land to the extent of 38.75 sq.yards and a reserved parking space
for two wheeler bearing no.37, in residential apartment named as
Silver Oak Apartments forning pafi ol Survey No. 290, Situated at
Cherlapally Village, Ghatkesar Mandal, R.R. District, bounded by
North: Flat NO - 214

South: Flat NO : 212

Fast: 67 Wide Corridor

West: Open to Sky

Through oral agreement of sale dated 31-08-2006, {or a valid
consideration of Rs 725000/~ {rupces seven Lakhs twenty five
thousand only), out of which the plaintiif has already paid a sum of
Rs 60,000- (rupees sixty thousand only) towards part payment of the
sale consideration and the remaming amount was agreed to be paid by
the plamtiff  at the timie of registration.  The above said property is

heretn after referred to as the suit property.

The defendant has promised that he will execute a 'sak: deed in favour
of the plantiff when ever he makes the payment after completion of
the flat. It 1s pertinent to mention that the plaintiff and defendant
agreed for the purchase and sale of the suit schedule property for the

sale consideration of rg 7,25,000(§eveh lakhs twenty five thousand) on

Ty
| ~ ﬂézﬁ hea—
A e T
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©31-8-2006 orally and the plamtitt has paid a sum of s, 10,000 towards

booking amount the copy of the said receipt is enclosed herewith.; On
[7-10-2006 the defendant requested plaimtiff to pay a sum of RLlﬁees
50,000 thousand as he is in financial need to complete ;the
construction of the apartments ,accepting the request of the defendant
plaintiff paid the amount of Rupees: 50,000 to the defendant on .17—
10-20006, for which the defendant has passed the separate receipt_the _
copy of which is enclosed herewith. As the defendant has collected
the sum of Rupees 60,000 from the plaintiff, the plaintiff askedéthe
defendant to execute the registered agreement of sale in his favour é,the
detendant on 18" October 2007 came to the plaintiff and offereé_ o
enter mio the agreement of sale but tihe terms of the said agreelﬁellt
was not acceptable by the plaintiff so plaintiff’ refused to singe the
same. Defendant assured the plaintidf that he will soon get the regiéter
agreement of sale in his favour and signed the agreement of sale
which he brought with himself and said that the defendant can 3({%6])

the same as collateral SSCUrthy,

The plaintiff is ready and willing o perform his part of contract, since

the date of agreement, till the sale deed is registered and il the decree

- : FEURCE R - wiel ’\“—A:k\ .0
s finally satisfied. Thek e W-2ew . Hha P et ‘ % \Jii\
RV T, “'{‘ ﬁBQ_lLU\QQM"K“ N 'V“wa“‘)'\—“}‘\* e (R(RC_CLFAN i N

C P A & - 3 fe
L A S S 1 S P S s U S femewy Bl e

On 12-3-2007, a legal notice was issued to the defendant, but he did

not choose to give any reply.

That on 22-4-2007, when the plamtiff once again approached tlie

defendant to request him to execute a sale deed in his favour, the

..«"\_.J/:?»/Z.A—‘ Qé&—';—o e
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defendant not only abused him in filthy language but also threatened

to kill hum, 1t he asks anything in respect of the suit property. T svedwe

DL wee BOERE NS el e Sl o Vo plaer e
Q-\!\'"\\C\:\\\\c.-w\ A&“‘i \etun, \r—j\“f\f"\ \vh.k SENUCRL SN\

- The defendant having received the part payment of the sale

consideration m respect of the suit schedule property is under a ]egdl
obligation to perform the same. Non performance of a statutory duty
has compelled this plaintiff’ to approach this Hon’ble Court to save

himselt from irreparable loss. Hence the suit.

[t 1s pertinent to mention here that the plamtiff has come to know that
the defendant 1s intending to enter into a sale transaction in respect of

the suit property with some third parties.

That no such suit was filed carlier against the Defendant for a stmilar
relief nor any suwit is pending in between the plaintiff and defendant

under the same title for the same relief in any court of law.

CAUSE OF ACTION: That the cause of action arose against the

Defendant at R .R. District. on 31 Auecust 2006 when the plaintiff
entered into an agreement of sale with the defendant in Vrespect of the
suit property and on all sufbseqéient dates, when the p_laintiffs
requested the defendanf to execute a sale déed i respect of the suit

property, but he was not obliged.

/? /2/‘;0 R
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JURISDICTION: That the cause of action arose at R.R. Distict suit
schedule property lies at R.R. distriet, hence this Hon’ble court has got

Jurisdiction to try this suit,

10.VALUATION: That the suit is one for Specific Performance of
Agreement of Sale. The suit is valued af a swn of Rs 7,25,000/-

(rupees seven lakhs and twenty five thousand only) and a sum of Rs

i$ paid towards court fees under Sec 39 of AP.CF and SV, Act, and the

same 1s deposited in , vide scroll No.

of 07, dated 2007, as per the direction of Honble High Court of
AP and the challan is enclosed herewith,

L LIMITATION © That the suit is within limitation from the date of

cause of action which finally arose on 22-4-2007 -

Hence it is prayed,

That this Hon’ble Court may be pleased io pass a judgement and decree for
specific pérformancé of suit agreement thereby directing the
defendant to execute and get registered sale de.ed in favour of the
plaintiff 10 respect of the suit schedx.z_’.ic property i.e. all that a Flat No.
213 on the second Floor ,admeasuri_ng 775 sit.of super built up areéa
together with propoftionate undivided share of land toﬁm extent Qt‘
38.75 sq.yardé and a reserved parking space for two wheeler bean'né

7

. . - £
'\t,;’,lry{_,,_‘ C)/—/»c,,_é‘_” e



no. 37, m o oresidential apartment named as Silver Ogk Apartments
forming part of Survey No. 290, Siiuated at Cherlapally Village,
Ghatkesar Mandal, R.R. Distict

pursuant to the suit agfeement dated 31-08-2006. The costs of the suit

and any other relief as deemed fit and proper may also be awarded.

2 ‘
%\S\Q}% k PN C}k P N, 2
Date: BER2@0D Plaintiff

R, DHatrict,

VERITICATION

[, the plamtiff herein do hereby declare and verify that the contents of
paras 1 to 7 are correct to the best ol my knowledge and beliet and

that of legal paras ¥ to 1l are correct as per legal advice, hence

f@ e S i

Plamtift

verhed the same at Hyderabacd.

Date; 26

R.IR. District.

SUIT SCHEDULE PRUPERTY

All that a Flat No. 213 on the second Floor ;admeasuring 775 sfl.of
super butlt up area together with proportionate undivided share of land
toﬁ the extent of 38.75 sq.yards and a reserved parkmg space for two
wheeler beax‘ing n0.37, i residential apartment named as Silver Oak
Apartments forming part of Survev No, 290, Situated at Cherlapally
Village, Ghatkesar Manda’i, R.R. District. bounded by:

North: Flat NO : 214

South: Flat NO : 212

A



LY "'),.'_"'3\ '7.\\“;3{‘ I T,

Fast: 67 Wide Corridor

West: Open to Sky

L the plamtiff herein do hereby declare and verily that the contents of
paras | to 7 are correct to the best of my  knowledge and belief a_ﬂ]d
that ot Iégal paras s to 11 are correct as per legal advice, and the sut
scheduie property  mentioned above 15 also correct as per agreemeht
NETTEE VerThed 1Ne Same Gt KL LISITICL

R

Plamtiff

A

Date: 326

R.R. District,

Counsel for plaintiff

LIS OF DOCUMBENTS
510, Date ___Parties to the documents Description of document
l 31-8-2006 Plai ntift/Defendant Recempt
2 L7-10-2000 do do
3 12-3-2007  do Legal Notice
4 L35 LU do

Acknowledgement

; TANT . Ll - S R Y

Sy e Rl s, MY

Date: counsel for plaintiff

R.R. District.
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MOHD. MOIN AHMED QUADRI

Advocate
No.108, Siddartha Apartments, Jamai
Osmania, Hyderabad-500 061
Ph: 27070093 (R), 24753791 (Q)
Cell: 9391039381, 9848066540
Dt.12.3.2007
To

The Summit Builders
Rep. by its Pariner Sri Soham Modi
Having office at 5-4-187/3&4,
1M1 floor, M.G.Road, Secunderabad-500 003.
Under instruction of my client Sri G.Bala Krishna S/c late Mr.G.T.Swamy, [ am

issuing the flowing legal notice as under:

My client and vou entered into an agreement of sale on 18.10.2006 and my client
agreed to purchase the flat in your constructed venture situated at Cherlapalli Village,
Ghatkesar Mandal, Ranga Reddy District. The total consideration is of Rs.7,25,000/-.
And my client paid an amount of Rs.60,000/- as a first installment and you agreed to
receive the remaining amount on or before 31.12.2006 and further in the clause 5 of your
agreement, specifically mentioned that in case the 2" party failed to pay the amount after
expiry of the period of three months, the 1* party have the right to cance! the allotment of
the flat.

My client made a demand draft in your favour on 26.2.2007 and when he
requested you to register the flat, you refused to register the same on the reason that you
have asked my client to pay more amount of Rs.50,000/- which is confrary to your

agreement and you are bound to honor the agreement executed by you with my client.

Therefore 1 call upon you that immediately to receive the demand draft and
register the flat in favour of my client as per your agreement within a period of 10 days
from the date of receipt of this notice, failing which my client will take appropriate action
against you in accordance with law and you will be responsible for the costs and

consequences.

y (MOHD. MOTN AHMED Qujlﬁg}
. cate
- 6230»/&\ DJZ““:’)\ ' ' High Court of A.P.
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' | AGREEMENT OF SALL

‘Thgs Agreement of Sale is made and executed on this 1g® day of QOcteber 2006 at Secunderabad vy and
between
!
M/S. SUMMIT BUILDERS, a registered partnership firm having its office at 5-4-187/3&4, 111 Floor, M.
oad, Secunderabad 500 003, represented by its Partner, Mr. Soham Maodi, S/o. Sri Satish Modi, aped
about 36 years, hereinafter called the "Vendor" {Which expression where the context so permits shull
mean and include its successors in interest, nominee, assignee) of THE ONE PART.

W

i | AND

M ' G. BALA KRISHNA, SON OF LATE MR. G. T. SWAMY, aged about years, residing al Pt

L1117, Lalitha Nagar, Ramnagar Gundu, Adikmet, Hyderabad, hereinalter called the "Buym ('\Vlmh
expression where the context so per'm s shall mean and include hisher/thelr heirs, suscessors,
representative, executors, nominee, assignee etc.) of THE OTHER PART.

§ For SUMMIT BUILERS
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" WHEREAS:

The Vendor is the absolute owner and is possessed of all that land forming a part of Sy. No. 290,
admeasuring about 4,375 sq. yards, situated at Cherlapally Village, Ghatkesar Mandal, Ranpa Reddy
District, (hereinafter the said land is referred to as "The Scheduled Land"} by virtue of under given
registered sale deeds executed in favour of the Vendor by the former owners Sri Karipe Narsimha, &
Sri Alla Muralikrishna Reddy.

Sale Deed
Dated
24/05/2004

Schedule and area Document No

of land
1,815 Sq. yds.

Registered with

6020/2004 Sub Registrar, Uppal, R, I Dist.

24/05/2004 2,560 Sq. vds. 6022/2004 Sub Registrar, Unpal, R. R. Dist.

The Schedule Land is described more fully and specifically in -Schedule ‘A’ annexed to this
Agreement,

Originally, the Scheduled Land belonged to one Sri Palle Sanjeeva Reddy being the Patiedar, vide
Patta No. 20, Passbook Wo. 10428/177970. The said Sri Palle Sanjoova Roddy has crecuted sale dood
dated 21% June, 2000 in favour of Sri Kandadi Sudarshan Reddy and the same is régistered as
document no. 5114/2000 in the office of the Sub-Registrar, Uppal, R.R. District.  Subsequently, the
said Sri Kandadi Sudarshan Reddy executed sale deed dated 5" Movember 2003 in favour of Sri
Karipe Narsimha and Sri Alla Muralikrishna Reddy and the same is registered as decument no.
13370/2003 in the office of the Sub-Registrar, Uppal, R.R. District. | The Vendor herein has acquired
all rights, title, etc,, to the scheduled land from Sri Karipe Narsimha and Sri Alta Muralikrishna Reddy
under the above referred registered sale deeds. ' '

‘The Vendor is in the business of real estate development and on the $cheduled Land is constructing at

its own cost, a block of residential apartments named as *Silver Oakl Apartments’ consisting of about
120 flats, having stilts plus five floors, along with certain common amenities, recreation facilities,
lighting, etc. '

The Vendor has obtained the necessary technical approval fromn HUDA vide permission No.
7793/P4/HUDA/2004 dated 06/12/2004 and building permit No. BA/G1/559/20054-2005 dated
10/01/2005 from Kapra Municipality.

The Buyer is desirous of purchasing an apartment in the proposed
Vendor.

The Buyer has inspected all the documents of the title of the Vendor
and also about the capacity, competence and ability of the Vendor t
and providing certain amenities and facilities which are attached to
project of Sitver Oak Apartments.

The Vendor has agreed to sell an apartment no. 213 on the second
undivided share in land and parking space as a package.

The Buyer has made a provisional booking vide bocking form no. 13

the above referred apartment and has paid a booking amount of Rs.

The parties hereto after discussions and negotiations have agreed t
sale and are desirous of reducing the same wio writing,

T BUILERS
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NOW THEREFORE THIS AGREEMENT WITNESSETH AS FOLLOWS:

# 1. Thatthe Vendor agrees to sell for a consideration and the Buyer agrees to- purehase 4 Semi-Deluxe

Apartment together with proportionate undivided share in land and a parking spoce, as @ package, a5

detailed here below in the residential apartment named as Silver Oak Apariments, beitg coustrueted

on the ‘Schecluled' Land (such apartment hereinafter is referred to as gcheduled Apartmert) which s

more fully described in Schedule *B' annexed to this agreement. The construction ¢f the Soheduled

Apartment will be as per the specifications given in Schedule “C’.

Schedule of Apartiment

a) Semi-Deluxe Apartment No. 213 on the second {lovor, admeasuring 775 sibobnepe Duakit o nrwin

b) An undivided share in the Schedule Land to the extentof 3875 sq. yds.

c) A reserved parking space for two wheeler on the stilt floor bearing no. 37, adimeasuring abusd
15 sft.

1. That the total sale consideration for the above shall be Rs. 7.25,000/- (Rupees Gevan Lakhs Twenty
Five Thousand only). The break-up of such sale consideration is as under:
(2) Towards undivided share of land Rs. 3,48,050/-.
(b) Towards cost of constructiorn, parking, amenities, ete. Rs. 3,76.950/-.

2. That the Buyer has paid an amount of Rs. 10,000/~ to the vendor, the receipt of which is admiited and
acknowledged by the Vendor.

4. The Buyer agrees 10 pay the balance sale consideration amount of Rs. 7,15,000/- to the Yendor in
installments as stated below:

I

e

Installment Amount T Due bate of Payment . |
Installment I 50,000/~ 307 September 2006 i
Installment I1 2,21,666/- 16" October 2006 i
Installment I 2,21,666/- 15" Noveraber 2000 |
Installment IV 2,21,668/- 31 December 2006 \

That the Buyer shall pay the instaliments as mentioned in clause 4 above regularly in favour of the
Vendor either by demand draft / pay-order / cheque / cash and obiain recetpl for the sune and the
Buyer shall pay such installments on the due dates. In the event the instaliineni payments are delayed

A

by more than 15 days after they become due, the Buyer shall be liable to pay the overdus insialinierds.
with interest calculated @1.5% p.m. Under no circamstances the Buyer shall delay the payrent of
instaliments for more than 3 months from the due date. '

6. That in case of delay in payment of installments for more ¢han 3 months from ihe due date, s
agreement' shall stand cancelled and the Vendor shall be entitled to charge cancetlation charges @@
15% of the agreed total sale consideration. In the event of the Buyer proposing for a housing loan asd

the Buyer fails t0 obtain housing loan within 30 days of the provisional booking, the cancellation
charges will be nil provided necessary intimation to this effect is given to the Vendor in writing along
with necessary proof of non-sanction of the loan. In cass of such non intimation the casceliation
charges shall be Rs. 5,000/~ & Rs. 10,000;- for single and double apartinents roepestively. ¥ srther it
on the request of the Buyer the booking is cancelled within 60 days of the provisional booking the
cancellation charges shall be Rs. 10,000/~ & Rs. 20,000/- for single and double bedroom apartments
respectively.

7. The Vendor shall be entitled to re-aliot / sell the said apartment thus cancelled in Tavour of any other
person. NO notice from the Vendor shall be necessary to the defaulting Buyer to take action as slated
herein, and such action shall be the sole prerogative and discreticn of the V endor and the defaulting

Buyer shall have no say in or to object to the same.

¢ That the Buyer at his discretion and cost may avail housing loan from Bank / Financtal Instilutions.
The Buyer shall endeavour 1o obtain necessary loan sanction swithin 30 days trom e date of
provisional booking. The Vendor shall under no circumstances be held responsible for non-sancion
of the loan to the Buyer for whatsocver 1¢ason. The payment of installments to the Vendor by the
Buyer shall not be linked with housing loan availed / to be availed by the 3uyer. '

For 8U T BUILERS
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10.

11.

12.

13.

14,

15.

16.

17.

18.

19.

That for the purposes of creating a charge in favour of the bank / financial institutions cn the
apartment being constructed so as to enable the Buyer to avail housing loan, the Vendor will execule a
sale deed in favour of the Buyer for sale of apartment in a semi-finished state. Tn the event of
execution of sale deed before the apartment is fully completed, the Buyer shall be required to cnter
into a separate construction contract with the Vendor for completing the unfi irished apartment and e
Buyer shall not raise any objection for execution of such an agrecment.

That in the event the Buyer is arranging/has arranged finance under Housing Finance scheme/or any
other scheme for the purchase of schedule apartment and payment of sale consideration under this
Agreement, it shall be the sole responsibility of the Buyer for timely paymenis from such financier to
the Vendor, Any default in payment by such financier to the Vendor shall be desmed 1o be the default
by the Buyer and the consequence as regards default in payments as pontained under this Agraement
shall become operative.

That any time given to the Buyer for fulfillment of his obligations hersunder by the Vendor or the
nominee of the Vendor shall not be considered 1o be a waiver of any iwrm of condition of this
agreement nor shall it give any rights to the Buyer other than the tirse so granted. Such granting of the
time etc., shail not prejudice the rights of the Vendor in any manuer whatsoever.

That on payment of the full consideration amount as mentioned above and on completion of
construction of the said apartments, the Vendor shall deliver the possession of the schedule apartment
to the Buyer with all amenities and facilities as agreed to between the partics and the Buyer shall enter
into possession of the schedule apartment and enjoy the same with all the rights and privileges of an
owner,

That the Buyer has examined the title deeds, plans, permissicns and other documents and is fully
satisfied with regard to the title of the Vendor and the authority of Vendor to transfer the rights
hereunder and the Buyer shall not hereafter, raise any objection on this account.

That it is hereby agreed and understood explicitly between the parties hereto the Buyer chall be solely
responsible for payment of any sales taxes, VAT, service tax or any other similar levy that way
becorne leviable with respect to the sale / construction of the apartments under this agreement, or the
sale deed, and/or the agreement of construction.

That the Vendor shall build the apartment, etc. in the proposed building according 1o the plans and
designs made out and according to the specifications mentionad in Schedule “C7 bereto with such
modifications and alterations as may be required or are decmed necessary tyy the Vendor under ihe
circumstances from time to time. The cost of any additions and aiterations made over-and above the
specifications at the request of the Buyer shail be charges extra. -

That it is specifically understood and agreed by the Buyer that ihe Sale Deed excouted in fuvour of the
Buyer and the Agreement for Construction entercd inic, if any, between the parties hereto it
pursuance of this agreement are interdependent, mutually co-existing and are mseparabic.

That the terrace and terrace rights, rights of further consiraction on, in and around the Bailding, wod
ownership of areas not specifically sold or allotted to any person shali belong only to the Vender end
the Buyer shall not have any right, title or claim thercon. The Vendor shall have absohute rights to
deal with the same in any manner he deems fit without any ¢bjection whatsoever Trom the Buyer.

That the residential apartment shall always be calied <Silver Oak Apartments’ and the name thereol
shall not be changed.

That the Vendor agrees to deliver the schedule apartment to the Biyer oa or hefore 31% Deceniber
2006, with a further grace period of 6 months.

That in event of any delay in the completion of the construction of the scheduled apartment and

- dellvery of posseasion of the said tenement by reason of non-availebility of essential inputs like

coment, stee) otc, or by ¥eason of war, civil commotion, ete. or due 1o aity act of God or due o any

difficulty arising fmn; any Government ordinances, legislation or notification by the Government or
local aythorlty eto., the Yendor shall nol be held responsible. The Buye: shall not have any sight to
RES B0, 0¥ shall gov insist for the refund of any amount tiff the final

clalm any interest, loss or ds
work is completed. '
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21. That upon completion of construction of the apartment the Vendor shall intimate to the Buyer the

s

same at his last known address and the Buyer shall be obliged to take possession thereof, subject o
the condition that he hasg fulfilled ail his obfigations including payment. of the entire consideration
hereunder according to the terms hereof strictly. After such intimation, the Vender shall not be liable
or responsible for any loss, theft, breakage, damages, trespass and the like and the Buver shall also be
obliged to pay for maintenance thereof to the Vendor or the respective society.

. That the Buyer shall not cause any obstruction or hindrance, to the Vendor and shall give reasonahle
access, permission, assistance to him or his nominated contractors or their agents, nominees e, or
body that may be set up by Vendor to construct, repair, examine, survey the building or make sueh
additions, alterations, etc., that may be necessary and such other acts and things that may be
necessary.

. That the Buyer shall not cut, maim, injure, tamper or damage any part of the structure or any part of
the building nor shali he/she/they make any additions or alterations in the building without the written
permission of the Vendor or from the Silver Oak Apartments Owners Association, the body that has
been / shall be formed for the maintenance of the Apartments. '

. That the Buyer shali keep and maintain the building in a decent and civilized manner and shail do
his/her/their part in maintaining the living standards of the apartments, occupiers at a high fevel. To
this end, inter alia, the Buyer shall not (a) throw dirt, rubbigh ele, in any open place, compound etc;
(b) use the apartment for illegal and immoral purpose; (¢) use the apartment in such manner which
may cause nuisance, disturbances or difficulty to the occupiers of the other apartments etc.; (d) store
extraordinarily heavy material therein; (e) do such things or aéts which may render void, or voidable
any insurance on the building or part thereof: (f) use the premises as an office or for any other
commercial purpose; (g) install grills or shutters in the balconies, main door, ete.; (h) change the
external appearance of the building, ' :

. That from the intimation as to possession of the Scheduled Apartment or date of receipt of possession
of the apartment, which ever is earlier the Buyer shall be responsible for pavment. of all taxes, levies,
rates, dues, duties charges, expenses etc that may be payable with respect to the Schedule apartment
including Municipal taxes, water and electricity charges either asszssed/charged individually or
collectively and such other taxes, etc. payable to state or Central Govermnent or othier focul hodies or
any other concerned body or authority, etc.

. That the Buyer shall not have the right to let, sublet, alienate, charge, encumber or otherwise deal with
apartment before it is fully constructed and possession delivered unleus he/ehe/they have made fill
payments including other charges such as for electricity, water and other tonnections ctz., under and
strictly according to this agreement.

- That the Buyer shall become a member of the Silver Qak Apartinents Owners Association, the body

that has been / shall be formed for the maintenance of the buiiding., As a member, the Buyer shall -
abide by the rules and by-laws framed by the said association, which shall be the administrator, and

supervisor of common services (lifts, corridors, passages, staircases, roads, recreational facilities,

gardens, drainage, water supply, electricity and other services and property of common enjsym_enjz)

and shall pay such amount or amounts as decided by the said agsociation every month for the proper

mainterance of the common services, [f the Buyer ever fails 'to pay maintenance charges for his

apartment, the association shall be entitled to disconnect and stop providing all or any services to the

schedule apartment including water, electricity, etc.

- That the Buyer shall impose all the conditions laid down in the agreement upon the transferee, tenant,
occupiers or user of each apartment. However, even if such conditions e ot laid down explicitly
such transfers etc., shall be bound by them because these conditions are attached to the apartinent and
the transfer of all or any rights therein shall only be subject to such conditions. :

. That the Buyer shall be bound to execute such other papers and documents and to do all such uets and
things as may be required from time to time to safeguard the interest of the V endor which impose
reasonable restrictions with regard to the ownership of such share in the land and/or the apartment
ete., on account of joint ownership of the same by a number of persons,

For SUMMIT BUILEKS
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box

it
Sy.Mos. 290, Cherlapally,
‘Hyderabad 500 051,

N
e
Sit_er Oak Apartments .

Cheque subject to realisation.

X : M.G. Road
Phone : 040 - 5590 8777 Secunderabad - 500 003,
Phone : 55335551
. 1288 e
No - Diate: 31,08t
Received with Thanks ﬁom ...... mﬂ_ﬁ .................. I UOJM 6 ......................................................................
thesumof Re. \0.0080 ..

L _
----------------------------- -uuuu-unununu-ourunuuulouuulunuunuoun-uua-nau-uuuuu-4uouu-uuuuuuuuuncui-uunuuuu--fon\-[y_]
by mﬁeque VOB NOcrvoossverseerrosrsreo, Aot orrevsreeenn, name of the bank.................. rriran
towards,...! ﬂz"’mu Nﬁjml’w@g’lp ...... ‘ﬂpn_%otB
Ry 10,00 e'f —

Authorised Signatory
Name In Full ;

Summit Builders
5-4-187/3 & 4, 1 Fioor,

N

—
Silver Oak Apartments
Sy.Nos. 290, Cherlapally, '

Hyderabad 500 051.
Phone ;: 040 - 5590 8777

n 1314

----------

------------------------------------------------------------

Cheque subject to realisation.

@Caxﬁ/@ﬁiﬁﬁ‘ﬁ‘ﬁ*‘?\’a.m.,....m::.
P Seraoment  f

fowamﬁ.,.,nt. ............... s RS2 S h KD

Summit Build?ers

5-4-187/3 & 4, Il Floor,
M.G. Road,
Secunderabad - 500 003,
Phone : 55335551

N—
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The Summit t Builders

Rep. by its Pariner .511 Scham I\Iml

Having office at 5.4 b-187/3&4

I floor, M.G, Road, &u,umdu L.bad :)GU 003._-

Undesr m%smmmp &i 053 ﬁ’:ii'ﬁ”t\i it ﬂz FBdia Kishna S/0.late My G.T.Swamy, 1 am"

issuing the flowing legal 11{3*§>* : Lmdel
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Ghatkesar Mamlal Rcmg;a Rgzc,d} D'_Ifs'_,lr_i-fl Hu, !Jmi umsmiuntum l‘:‘ oI {% 7 75 )U()/~_ :

i

And my Lhcn p.ml ;IH mnoun

receive the rcmcunmg um()'u ‘
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My client hmde a dunand draft i yom a\om on )6 7 7007 nnd whcn he
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OPERATIONS LETTER - R, B
B 1 I S Un'sta'rﬁ'ped Operéﬁ’oné Leite’r'
STATE BANK OF INDIA . oo - o
o S Gop|set Ba!akrashna s/w/d cf LateGP Swamy .
o - Dele: 21102007 ":i Ca
: CLoodo
To: T . : e '
Asgstt. General Manager(RACPC), '
State Bank of India, . . ;
RACFC HYDERABAD R N
Dear Sir / Madam '
'P' SEGMENT ADVANCES R E R R
HOME LOAN ' : Co T :
TERM LOAN OF :Rs. 600000/- f :
A With reference to the Agreement dated 21/02!2007 execuled by melus in respec of the above I|mLt 1/ We request you lo p!ease make the

account operative af MARKET STREET-1373 Branch, until otherwise agread upon In oken of mylour accep ance 1o the above, |/ We return to
you the dupticale of this letter duly signed by me / us for your records, i

Yours faithfull
Q’— C)k@&

Borrower (s} _




RS i

STATE BANK OF INDIA
To

Gopisetti Balakrishna siwid of Late G, Swanﬁy

ASETT.GENERAL MANAGER(RACPC)
RACPC, HYDERABAD

Plot No. 111, Lalilha Nagar, Near Ramnagar gundu, Secunderabad 506 044, Ph.

No. 32984442/9440453916

RACPC /HL

Dear Sir,

P SEGMENT ADVANCES
HOME EOAN .
TERM LOAN OF :Rs. 600000/-

Gopisetti Balakrishna s/iwid of Late G.P, Swamy

With reference to your application dated TZ/Feb/?bO?, we hereby advise you,
Only) on the following terms and conditions:- :

Dale: 21-Feb-2007 '

ﬁ——__\‘ )
P EE IR A
S

having sanctioned Term loan of Rs.600000.00 {Rupess Six Lacs

The computation of the tota! loan amount is subjecl to fulfiment of incoma cfiter\'a efigibility and also subjedt to the extant Instruciions regarding
Equated Monthly Instalment/Net Monthly Incoma {EMINMY) ratio not exceeding (a) 57.50% in raspect of borrowars aged below 45 years (b) 50%
in respect of borrowers aged 45 years and above, Please tender post dated cheques drawn at monthly intervals for servicing of the amount of pra-

EMi interest during the moratorium perlod as mentioned below in this latter,

Amount in words:

1.A. Purpose :

following address

'

(Rupaes Six Lacs  Cnly) o

Home Loan. The loan is sanclioned {0 you fo'r'the' purpiose of purchase / consiruction / extension / répairs;fr'eno'vat\'onf of
new/second-handgresidential house/fiatplot of land/purchase of consumer dljrabiesffurhlshings_

(hereinafler referred to as the ‘project) at the

Flat No. 213,Second Flocr, "SILVER CAK APARTMENTS" in S. No, 280(P) Cherlapalfy Village,.thaIkes'ar Mandal, R.R. Dt. Adm _T?S Sq:ft,

with UDS of 38.75 Sq Yds. Bounded on N- Flat No 214.'8-_ Fiat No. 212,’E-_6'_W

ida Corridor, W-Open to Sky Valued at Rs, 735000/~

2. Margin INR 138000 (For Tota! Pr

ojoct cos) (1848 %)

Sanction / Page 1/ 4
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3. Floaling Rate of Interest - nterest on the loan will be charged at Floating Rale of Interest at 1.5.% below SBAR, which is currently 11.50 %
p.a. with a minimum inlerest rate of 10.00 % per annum {The curren! affective rate being 10.00% p.a.) with mbnlhly rests. Rate of interest
approved under Special Tie Up. The rate of interest is subject to revision from time to time due o (i) changes in SBAR or (i) revisicn even without
change in SBAR and you shall be deemed Lo have nolice of changes in_lhe; rate of interes! whenever the changes in SRAR or increase in interest
rates where there is no change in SBAR are either displayed on the Notice Board of the Branch-or published in news papers or mada through
entries of the interest rate charged in the passhook/statement of acoount furnished to you and you are liable to pay such revised rale of interest, -
The Bank has the option to raduce or incraasa the EMI or extend the repayment period or both consequent upon revision In Interest rate.: In the
svent of a defaulf in payment or any irreguiarity in the account, the Bank reserves the right o levy a higher rate of interest as it deems fit

Enhanced rate of interest  @2% p.a. on the sntire outstandings for the period of defaull over and above the applicable rate wiIZJ be charged if the
Equated Monthly Instaiment {EMI) remains unpaid for a pericd of 3C days frem the dus date, for any reason, including a’bounced c_heque.
Besides the Bank shall aiso charge a penalty, the rate of which shall be al the discretion of the Bank , for every bounced cheque for any reason
whalsaever n addition to the enhanced rate of interest as applicable (present rate - Rs, 250 for every bounced cheque).

|

4. Repayment

The loan is to be repaid in 120 Fquatsd Monthly Instalments of Rs.! 7929/ The repaymé_nt instalment commences (a) 2 months after

completion of construction or after eighteen months from disbursement of first instalment, where loan is released in insialments, whichever is
garlier o { b} as under, whichever is early : S :

The loan wil be repaid in 120 E M | of Rs. 7520/ Repayment comme;ncw’ng immediately. ~ Applicant will have to lodge with us Post Dated
Cheques (PDCs) for the repayment of loan and the dales of such chequas shauld rommally be synchronized with the credit of salary or other
credit or in other cases should ba dated prior t0.7th of every monih where the account may have sufficient credit balance.

Borrower's liabifity to the Bank will be extinguished only when' the outstandings in the loan account bacomes Nil, on pajment of residual
amaount, if any. ’ )

Submission of PDCs :

Prepayment Charges - Floaing Rate of Inferest - : A _Prepayméht_ Chahge_of 2% of the arhbh’n_t'prepaic_i_i_n"exce'ss of'nc_)rma‘I;EMI dues f_wili be
Loans: _ levied in respect of preciostire of Home Loans before expiry of half of the original !enuref of the

foan, - e RS : I

o 5. Security C o : |

DT e -5 : : P

a) Primary Fl&t No.' 213,Second Fioor, "SILVER OAK APARTMENTS' in'S. No: 290(P) Cherlapally

Village, Ghatkesar Mantéal‘- RR. DL Adm. 775 Sq i with UDS of 38.75 Sq Yds. Bounded on N-

Flat No'214, 8- Flal No. 212, £- 8'Wide Carridor, W-Open to Sky Valued: at Rs, 733000/
Equitable Mortgage of 12l / property / land with original set of documents, - .




8. Utilisation of the loan - The amount of loan shall be utitised strictly for the purpose detalled in. your/borrower's
application and in the manner prescribed. *Tha construction of the housefflat or the
madification/ extension praposed by yousborrower in the existing hause/ flat should be striclly
according ta the plan approved by the Local Authorifes/ Town Flanning and Development
authorilies. Any modification desired in the scheme as originally approved, can be undertaken
only afler express sanction for it has been ebtained in wrifing from the Bank )

7. Personal Acciodent Insurance *sover of New  The loan is covered by & Free Personal Accident Insurarice Pollcy_'éradf the insurance

India Assurance Cempany Lid, certificale issued by the Bank fo you should ba preserved carefully for use In case of naed’
8. Insurance The housef flat shall be insured cemprehensively for the markel value or loan sanctioned to
you, whichever is higher, _covéring fire, flood etz in the joint names of the Bank ang the

- borrower, : 5 ' C ;

8. 8BILIFE Insurance: You have'not_fop.ted for 3B! Life poficy. . o

10. Inspaction ' “The bank il have the right to inspect,' at alf reasonable times, your/bdr[dwé_r’s property by
an officer of the Barik or a qualified auditor or a technical expert as needed by the Bank ang
the cost theraof shall be borme.by you, - - — S

11. Documents : The following doc_ufnénté- wiil be exscuted by you-bafore disbursernent - = Term Loan
Agreement for Homs Loan - Documents, Afficevits and Confirmation Letter: In respect of
Equitable Marlgage - - Anmnexure | in respect of Disclosure to CIBIL « Operations Letter
Affidavit R T ' . L -

'
t

P
Lo

12. Legal Expenses glc. © _ "AJI Ieg’a’l.egpe'néés', like isoilc[tor‘s and lawyer's faes, v'a'lué{'s fees, insurance Eere'rhia, slai:mp'
duty, registraticn ch’arges and other Incidental expenses Incurred-in connactior with the loan
shouid be bomna by you. ! o - R

13. Processing Charges Proéessing Chargeé . RTS,EOOO‘OO

14. Disbursement - The loanwill be dishurséd only on the foliowiﬁg condifions

a} Title of the prépeﬂy:proposed lo ba 'morlgaged is clear, absdlute, unenéumbered and
marketable to the salistaclion of the Bank's solicitor and g valid morigage (equitable or
registered if equitable mortgage is not possible) has besn created in favour of the Bank,

L | | -
\ s [, : | :
o e P‘@ e%r‘fe’,‘-._'_/n Jema : o Sancﬁonll Paga 374
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D) All the security documents preseribed have been execulad by borrower(s)lguérantor(s):

¢} The loan will be d:sbursed direct to builder / vendor, .in phases as per stages of
construction and as per schedu!e given in the Agreement to Sale '

15, Collection of tax :  The Bankreserves the ngh to callect anytax |f Iev1ed by the StatelCentral Govemmen andl .
or other Authorities in respect of this lransacnon

16. Special Stipulations _ - BALLOON PAYMENT TO BE ENSURED ouT OF THE RETIREMENTAL BENEFITS
PDCs FOR THE BALLOON PAYMENT TO BE OBTAINED AND KEPT ON RECORD FCR ¢
EVENTUAL PRESENTATION IN CASE OF DEFAULT.. :

The Bank reserves the rignt to collect any tax If levied by the St tate/Central Govemmem andior offier Authorities in respect of this transacﬂon
The loan is also subject to other terms and conditions that may be prescribed by the Bank from-fime to time. .Please call on-us on any warking

day 1o execule the documents. The duplicate copy of this arrangement ltter may please be retumed to us du!y SJgned by you and the :
guarantor(s) in token of acceptance of the terms-and:conditions detailed thereln . .

o
S

Al your request, tha loan account will be disbursed at R.A.C.P.C. HYDERABAD and transactions W|!E be done al MARKET STREET 1373 Branch

as Home Branch. The loan is alsc subject lo other terms and condmons that may be prescnbed by the Bank from’ hme to ime and in the
documents executed in conneclion with the loan. : : ‘ - :

r
A

L
" DA
o STATE BANY OF I

Yours fai thiuly, tmmm\)‘\ - .‘_ ﬂﬁég %
a £X

t, Genera% MemagE‘r
Ag;:f ¢ o ofr Y R, FOTT ‘72;
ea%ﬁ@mu%ﬁmd FENARER(RACPC)

‘ Received the oniginal, 1/We, undersigned agree 0 the lerms and conditions as sst out in this letter. tiwe have opted Tor"servicing' of Pre-EMI
interest. : : : )

Borrower(s ’C{"

- Date

: Sanction / ;Page 414




Interest calculation for delayed payments.

Project Name Silver Oak Apartments
Flat / Plot no. 213
Customer Name BalKrishna
Booked by Deshmukh
Prepared by Roopa
Date 11/Jan/07
Sign
interest rate 18 % p.a.

[nstallment/

Date Payment Remarks Days Principal Interest Balance
4-Sep-06 10,000.00 Booking Amount - - - 10,000
4-Sep-06 (10,000.00) Receipt - - A0.000 - -

30-Sep-06 50,000.0¢ 1st Instalment 26 - - 50,000
5-Oct-06 250.00 Franklin Charges 5 50,000 123 50,250
18-Oct-06  221,666.00 2nd Instalment (N 50,250 273 271,916
18-Oct-06 (50,000.00) Receipt 2 271,816 268 221,916
15-Nov-06  221,666.00 3rd instaiment 28 221,916 3,064 443 582

.31-Dec-06  221,668.00 Final Amount 46 443,582 10,083 665,250
11-Jan-07 21,083.00 ST Receivable 11 665,250 3,609 686,333
11-dan-07 7,250.00 VAT receivable - 686,333 - 693,583
11-Jan-07  (693,583.00} Receivable - 693,583 - -

- Approx Interest Payable 17,400
Note:

Column A, B & C: Enter installemnis & payments received
Column B: Enter receivables as positive amounts & payments received as negative amounts.
Cloumns D to G: Do not change.
__Sort columns A, B & C in accending order.
alculate sum of Installments / Payments & Interest

\QQS' \S'BO‘\/ C@'ﬁ“ﬂé\ﬁ?\—é&

\Qw © ‘(O;\o’;‘ "
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[SOA - Buyer Info Table

Block No A 213 Sold Yes Booking Date 18-Sep-06

Agr Executed | | Agr Date Area 775

Parking Scooter Booked by Deshmuk Pmt. Scheme HL

Buyer Name  Mr.G.Batakrishna Phone 9849905627
Address Plot No-111, Lalitha Nagar, Ramnagar Gundu, Adikmet, Hyderabad.

Occupation Sale Amt 725000
Total Amt 725000 Other Amt 250 Receipts 60000
HL Req HL App for 600000 HL Released 0

HL From SBI App Made v HL Approved V' Pre HL Info v

NOC/ORC V¥ Doc Complete Reg Done

IPayments Terims —‘ Sale Completed HL Release

[Date  |[Description llAmount }[Cheque No |[Paid |[PDC__ |[PDC Dt. |[Exp date |

04-Sep-06  Booking Amount 10000 375082 ™

30-8ep-06  Istinstallment . 50000  Cash W

16-0ct-06 _ 2nd Installment 221666
J3-Noy-06  3rc Installment 221666
31-Dec-06  Athlnstallment 221668

[Other Payrﬁents |

035:0¢t-06  Frankling Charges 250

[Receipts |
[Date || Towards |[Amount _|[Cheque No __ |[Cleared __ |[Receipt No
04:Sep-06 Booking Amount 10000 575082 v 1288

[Remarks |

Date | Remarks - - TakenBy WorkDone

31-Aug-06 1. Booked under PPT No-120 2. Semi Delux Deshmuk v
e 3 Diseount offered Rs.55/- Per SFT. 4. Single Phase
2. They have also raken Sfiats in GMG

14-Sep-06  Booking fdrm to be made Soham v

12-Oct-06  Send Reminder Notice Scham Mod - 3

09-Nov-06  Send notice for HL Soham V4

OQ—NQV-OG Change QIS tc HL Soharm v

15-Nov-06 Send notice for HI. Soham ¥

Thursday, January 11, 2007 Page 1 of 2



* DECREE IN ORIGINAL SUIT
IN THE COURT OF THE 1l ADDL.SENIOR CIVIL JUDGE:RANGA REDDY
DIST, AT L.B.NAGAR; HYDERABAD

PRESENT:- SRI G. VALLABHA NAIDU, B.A.,B.L.,
11 ADDL.SENIOR CIVIL JUDGE
RANGA REDDY DISTRICT.

DATED THIS THE 220 DAY OF JULY, 2009

OS.NO. 12230f 2007

BETWEEN:-

' G. Bala Krishna Sfo Late G.T.Swamy,

Aged about years, Occ: Business,

Rjo PlotNo. 111, Lalitha Nagar,

Ramnagar Gundu, Adikmet, Hyd. e Plaintiff
Arncd

M/ s Summit Builders, a registered partnership

Firm having office at 5-4-187 /3&4, Iil Floor,

M. G Road, Secunderbad, rep. By its partner

Mr.Soham Modi Sfo Satish Modi,

Aged about 37 years. ...Defendant.

CLAIM:- Suit for Specific performance of agreement of sale,
dt. 31-08-2000,

VALUATION:- That the Suit for Specific performance of agreement
of sale and the suit is valued at Rs.7,25,000/ - aaxd &

Court fee of Rs.9726/ - is paid U/s 39 of APCF and
SV Act.

CAUSE OF ACTION:- avose on 317872006 when the plaintiff
entered into an agreement of sale with the defendant in
respect of schedule property and on 26-2-2007 when
the defendant refuses to take DD and refused to
registered the schedule property.

Plaint Presented:- 8-5-2007
Plaint Numbered on:- 8-5-2007

This suit is coming op this day before me for final hearing in the
presence of Sri. Mohd. Moian Ahmed Quadri, Counsel for the pleantifl sond
of Sri C. Balagopal, Counsel for the defendant and upon perusal of the
material papers and hearing the arguments and the matter having stood
over for consideration till this day this court made the following decree:-

1. That. the suit of the plaintff be and the same is hereby:
Dismissed. :

2. Thatthere is no order as to Qosts of t}ie_ suit.

Given under my hand and the seal of this court on this the
zond  day of July, 2009, '

Gy UOﬂ@Jng M.,@;bﬁi,?z .

{l ADDL.SENIOR CIVIL JUDGE
4 RANGA REDDY DISTRICT.
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COSTS OF THE SUrr I
FOR PLAINTIFR: - FOR DEFENDANT

Siamp on Plaint s, 972600 -
s, 2-00 ) Rs. 2-00
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11 ADDL.SENIOR CIVIL JUDOE—""""
qQ RANGA REDDY DISTRICY

SUHEDULY OF PROPERTY

3 o ot

All that the Flat No.213 on the 27 floor, admeasuring 775
ST of super built up area together with propovtionate undivided share of
fand to the extent of 38,75 8q.Vards and a reserved parking space for two
whegler bearing No.37 in residential apartment named as Siver Oalk
ments forming part of Sy.No. 290, situated at Cherlapally village,

ar Mandal, RE Dist., bounded by

MOETH: Flat No.214.

BOUTH Flat No. 212,

LAST C & wide corridor,,
WEST - Open to sky

-~
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I ADDL. SENIOGR CIVIL JUDGE
MEJXNGA REDDY DISTRIOT,

" Applicatic Tisdon: \ -7
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IN THE COURT OF THE 1T ADDL. SENIOR CIVIL JUDGE; RR.DISTRICT
ATL.B.NAGAR: HYDERABAD.

PRESENT: SRI G.VALLABHA NAIDU, B.A,, B.L.,
11 ADDL. SENIOR CIVIL JUDGE

RANGA REDDY DISTRICT.
DATED THIS THE 22n¢ DAY OF JULY, 2009.

08.Ne.1223 OF 2007.

Between:-

(.Bala Krishna S/ o. Late G.T.Swamy,
Occ: Business, R/ o0.Plot no.111,
Lalitha Nagar, Ramnagar Gundu,
Adikmet, Hyderabad. .PLAINTIFF

AND

M/ s.Sunmmit Builders, a Registered Partnership
Firm Having, office at 5-4-187/3 &4, 1l Floor,
M.G.Road Secunderabad.

Rep.by its Partner MR.Soham Modi

S/ 0.8atish Modi, Age37vyrs. ..Defendant.

This suit is coming before me for hearing in the
presence of Sri Mohd.Moian Ahmed Quadri, Advocate
for the plaintiff and Sri C.Balagopal, Advocate for the
defendant and upon perusal of the record the matter
having stood over for considetation till this day; this
court delivered the following:-

JUDGEMENT

Suit for Specitic performéhée of agreement of sale by directing the
defendant to execute a registered sale deed in favéur of the plaintiff in
respect of the suit schedule property and for costs of the suit.
2. The averments of ﬂ.ié plaint in brief are that the defendant has agreed
to sell the plaint schedule property and the defendant agreed to purchase
the same through oral agreement of sale dtd:31.806 for a valid

consideration of Rs.7,25,000/- Out of which the plaintiff paid an amount of

Gy -vallLotg woesly



Rs.60,000/- towards part payment of sale consideration and the remaining

Y

amount was agreed to be paid by the plaintiff at the time of registration.h
It is further averred in the plaint that the defendant has promised to
execute a registered sale deed in favour of the plaintiff whenever he makes
the payment after completion ot the flat. At the first instance the
plaintiff had paid Rs.10,000/- towards booking amount. On 17.10.06 the
defendant requested the plaintiff to pay a sum of Rs.50,000/- as he is in
financial need to complete the construction of the apartments. The
plaintiff paid an amount of Rs.50,000/- to the defendant on 17.10.06 for
which the defendant has passed a separate receipt.  As the defendant
collected sum of Rs.60,000/- from the plaintiff, the plaintiff asked the
defendant to execute a register agreement of sale in his favour. 1t is
further averred in the plaint that on 18.10.07 the defendant came to the
plaintitf and offered to enter into agreement of sale but the terms of the
agreement was not acceptable by the plaintiff as such he refused to sign on

the agreement of sale. ~ The defendant assured to the plaintiff that he will

soon get the register agreement of sale in his favour and asked the plaintiff

to sign on the agreement of sale which was brought by him and that he can

keep the same as a collateral security. 1t is further averred in the plaint

that the plaintiff is ready and willing to perform his part of contract since
the date of the agreement till the sale deed is registered in favour of him.
On 262.07 the plaintiff got prepared a demand draft in the name of the

defendant and requested the defendant to accept the said demand draft

and execute a registered sale deed in favour of him in respect of the plaint

schedule property. But the defendant declined to do so. On 12.3.07 the

Cr. VALLOUTAGL ook,
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3
plaintiff got issued a Jegal notice to the defendant but the defendant did
not give any reply. On 22.4.07 again the plaintiff approached the

defendant and requesied him to execute a sale deed in his favour but the

defendant not only abused him in filthy language and also threatened him

with dire consequences. The defendant having received part payment

of sale consideration in respect of the suit schedule property is under a

legal obligation to perform his part of contract. Under these

intiff filed the suit against the defendant for specific

circumstances, the pla

performance of agreement of sale by directing the defendant to execute a

register sale deed in favour of him in respect of the suit schedule property
after receiving, the balance sale consideration. ~ Hence, the plaint.

3. The defendant contested the suit by filing his written statement
denying all the allegations made in the plaint.  The contention of the
defendant as per his written statement that the suit filed by the plaintiff is
not maintainable either in law or on facts. The defendant denied that
there was an oral agreement on 31.8.06 in between him and the plaintiff in
respect of the suit schedule property. The defendant admitted that the
plaintiff has paid a sum of Rs.60,000/- but he categorically denied that he
was agreed to receive the balance amount at the time of the registration.
The defendant admitted that the plaintiff paid booking amount of
Rs.10,000/- and at the time of the said payment he informed to him that
the value of the suit flat is Rs_.'7,25,000 /- exclusive of registration and other
charges and also informed to the plaintitf about the payment schedule.
As a part of the payment schedule, the plaintitf has paid Rs.50,000/- on

1710.06.  Agreement of sale dtd:18.10.06 in favour of the plaintiff has

Gy COLLOLrRA OO
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been signed by Smt G.Chandra Kala and he is not awate of any such
person It is turther averred in the written statement of the defendant that
he has no knowledge with regard to any change with regard to the
payments schedule.  The plaintiff took a flat on 31.8.06 and booking form
was given to him and the plaintiff acknowledged the same as per the
procedure followed by the defendant firm. The said booking form
clearly spells out payment schedule to be followed by the purchaser of the

flat. It is further averred in the written statement of the defendant that
the plaintiff agreéd to pay the installments. According to the scheme, the
plaintiff has to pay an amount of Rs.50,000/- on 30.9.06 but the plaintiff
paid amount on 17.10.06 which is one day before‘ the execution of the
agreement of sale. The plaintitf is supposed to pay further installments of
Rs.2,21,666/- on 16.10.2006 and Rs.2,21,666/- on 15.11.06 and again
Rs.2,21,668 on 31.12.06. But the plaintiff never bothered to pay the said

amount as agreed. In fact he had sent remiinders on 10.11.2006 and

16.11.2006 requested the plaintitf to finalise the payments and come

torward for execution of the payments. It is further averred in the written

statement of detendant that after the sale agreement was executed in
favour of the plaintiff but signed by one Chandrakala for the reasons best

known to the plaintitf. = The plaintitf is bound by the terms of the

agreement. It is further averred in the written statement of the

defendant that inspite of repeated reminders issued by him several times

issmed a cancellation notice

regarding the instaltment payment

dtd:29.11.2006. The plaintiff never bothered to take any steps for

arranging payments at that stage also.  The plaintiff never approached

G- voorhe wodd,



him for execution of the sale deed on 22.4.2007 much less with a D.D and

the plaintiff does not mention the value of the D.ID but simply gives D.D

number. But there is no mention of the bank name also. It is further

averred in the written staternent of the defendant that the defendant firm

is a leading building firm in the twin cities and has been in business since

long time and developed various projects and sold number of plots but

there was no complaint from any of the customers. The plaintiff taking

advantage of the increase of the value of the property as come up with this
false suit for unlawful gain.  The plaintiff has never shown any interest

for performing his part of contract and he did not approach the court with

clean hands. Hence, the defendant prays the court to dismiss the suit with

costs,

g, Basing on the pleadings, the following issues were settled for trial:

1) Whether the defendant executed an agreement of sale

dtd:31.8.2006 ?

2) Whether the plaintiff is always ready and willing to
perform his part of the contract ?

3) Whether the plaintiff is entitled for specitic performance

of contract as prayed for ?

4) To what relief ?

5. To establish the case of the plaintitf, PW1 was examined and Exs.Al
to Ad were marked. On behalf of the defendant DW1 was examined and
Exs.B1 to B9 were marked.

6. ISSUES NO.1 TO 3: To avoid repetition of the discussion all the

three issues are clubbed together.  The onus to prove these issues at the

Gy VAUOURG OO



tirst instance is lies on the plaintiff. The learned counsel for the plaintiff
submits that the defendant agreed to seil the plaint schedule property and :
the plaintiff agreed to purchase the same for total sale consideration of
Rs.7,25,000/- and the plaintiff paid an amount of Rs.60,000/- towards
advance sale consideration to the defendant and the plaintiff agreed to pay
the remaining balance sale consideration at the time of the execution of the
registered sale deed by the defendant in favour of the plaintiff in respect of
the plaint schedule property. The learned counsel for the plaintiff
further contended that though the plaintitf is ready and willing to perform
his part of contract since the oral agreement of sale td:31.8.06 the
defendant did not come forward to execute a registered sale deed in
respect of the plaint schedule property. The learned counsel for the
plaintiff further contended that the plaintifi got issued a legal notice to the
defendant and the defendant received the same and did not give any reply
and did not execute any registered sale deed in falvour of the plaintiff in
respect of the plaint schedule property and also threatened the plaintift
with dire consequences.

On the other hand the learned counsel for the defendant submits
that the plaintiff has booked a flat on 31.8.06 and booking form was given
to him and at the time of the booking of the flat the plaintiff paid an

amount of Rs.10,000/- towards booking amount and subsequently on

17.10.06 the plaintiff has paid Rs.50,000/-.  The learned counsel for the

defendant further contended that in fact the defendant was ready to
execute register sale deed in favour of the plaintiff in respect of the plaint

schedule property, the plaintiff failed to pay the installments as clearly

¢, walloo wondi
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spells out in the payment schedule. The learned counsel for the

defendant further contended that as the plaintiff fails to pay the
installments as per the terms and the plaintiff is not ready and willing to
perform his part of contract, as such the defendant issued a cancellation

notice on 29.11.06. The learned counsel for the defendant further

contended that inspite of several reminders issued by the defendant firm

the plaintiff did not bother to pay the installments to the plaintiff firm and

the plaintiff never approached the defendant firm for the execution of the

cale deed.  The learned counsel for the detendant further contended that
as the value of the suit schedule property has gone up and the plaintiff
having taken advantage of the same filed this false suit for unlawful gain.
The learned counsel for the defendant lasfly contended that the plaintiff
has never shown any interest to perform his part of contract. He did not
approach the court with clean hands, as such he is not entitled for the relief
of specific performance of the agreement of sale as prayed for. Hence, he
prays the court to dismiss the suit.

In view of the submissions made by the respective counsel of
both parties and before going to the merits of the case in a suit for specific
performance of agreement of sale the burden is on the plaintiff to prove
that he is always ready and willing to perform his part of the contract.

It is setfled law that remedy for specific performance is an
equitable remedy and is in the discretion of the court, which discretion
requires to be exercised according to the settled principles of law and not
arbitrarily as adumbrated U/s.20 of Specitic Relief Act 1963. 1J/8.20 of the
Specific Relief Act. the court is not bound 1o grant the relief just because

Gy UL rka Mooy



there was a valid agreement of sale .  Sec.16(c ) of the Act envisages that
plaintiff must plead and prove that he had performed or has always been ~\
ready and willing to perform the essential terms of the contract which are
 to be performed by him, other than those terms the performance of which
has been prevented or waived by the defendant.  The continuous
readiness and willingness on the part of the plaintiff is a condition
precedent to grant the relief of specific performance. This circumstance is
material and relevant and is required to be considered by the court while
granting or refusing to grant the relief. If the plaintiff fails to either ever
or prove the same he must fail. To adjudge whether the plaintiff is ready
and willing to perform his part of the contract, the court must take into
consideration the conduct of the plaintiff prior and subsequent to the filing
of the suit along with other attending circumstances. The amount of

consideration which he has to pay to the defendant must of necessity be

proved to be available. Right from the date of the execution till the date

of the decree he must prove that he is ready and has always been willing

to perform his part of the contract.

In the present case in order to establish the case of the

plaintiff, the learned counsel for the plaintiff filed the evidence affidavit of

the plaintiff as PW1.  As seen from the evidence affidavit of the PW1 he

categorically reiterated all the contents of the plaint. The plaintiff in order
to prove his case also got marked Hxs.Al to Ad. Ex.Alis the office copy of

the legal notice got issued by the plaintiff through his Advocate to the

defendants firm dtd:12.3.07. Ex.A2 is the postal acknowledgement.

Ex.A3 is the copy of D.D dtd:26.2.07. Ex.A4 is the proceedings of the

Gy VOURG ool
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Comﬁssioner incharge of the employment and training, Hyderabétd.
According to case of the plaintiffand as per his évidence there was an o?ra.l
agreement of sale dtd:31.8.06 in between him and the defendant flrmm
respect of the purchase of the plaint schedule property. As seen from tine
evidence affidavit of PW1 he categorically stated that he agreed gto
purchase the plaint schedule property for total consideration of amount:of
Rs.7,25,000/- and he has paid an amount of Rs.10,000/~ towards booking
amount of the plaint schedule property and again on 17.10.06 he pe{id
Rs.50,000/- to the defendant for which the detendant has passed a separaéte
receipt.  The further case of the plaintiff that though the defendant firém
has received an amount of Rs.60,000/ - towards advance sale consideratié)n
but the defendant did not execute any register sale deed in favour of h}m
in respect of the plaint schedule property even though he is ready arid
willing to perform his part of the contract.

On the other hand in order to substantiate the case of the
defendant, the learned counsel for the defendant filed the evidence
affidavit of the General Manager of the defendant company as DWI. As
seen ffom the evidence atfidavit of DW1 he (:ategoricélly reiterated all tﬁe
contents of the written statement field by him.  According to the case c}f
the defendant and as per his evidence that the plaintiff has booked a ﬂé’t
on 31.8.06 and a booking form was given to him and as per the procedure
the plaintiff cancelled the same.  The further case of the defendant tha;t
the said booking form clearly spells out the payment schedule to b;a
tollowed by the plaintift. =~ DWI1 further stated in his evidence affidavift

that the plaintiff agreed to pay the installments as spells out in the booking

Gy VQUDAAG Lotod



form but failed to pay the installments. “D'W’l further stated in his
affidavit that inspite of repeated reminders issued to the plaintiff by the
defendant firm in respect of the payment of the installments the plaintitf
never adhere the payment scheclule as agreed upon. DW1 further stated
in his evidence that the sale agreement dtd:18.10.06 was executed in favour
of the plaintiff but signed by one Smt Chandrakala for the reasons best
known to the plaintitf. DW1 further stated in his .evidence that the
plaintiff has not paid the balance of sale consideration as per the agreed
payment schedule and the plaintiff was never _ready and willing to
perform his part of the contract as such he is not entitled to seek the relief
of specific performance of agreement of sale. In order to substantiate the
case of the defendant Exs.Bl to B9 were marked. Fx.B1 is booking form
dtd:18.9.06 signed by the plaintiff. x.B2 is the office copy of the letter
dtd:20.9.06 addressed by the defendant company to the plaintiff. Ex.B3 is
the reminder notice got issued by the defendant firm to the plaintiff
dtd:1011.06. Ex.B4 is the postal acknowledgement along with another
reminder notice dtd:16,11.06.  Ex.BS relied upon by the defendant is the

cancellation notice got issued by the defendant company to the plaintiff

dtd:29.11.06 and Ex.B6 is copy of the cancellation notice dtd:22.2.07 got

issued by the defendant company to the Plaintiff along with the postal

acknowledgement. Ex.B7 is the agreement of sale dtd:18.10.06. Ex.B3is

the reminder notice got issued by detendant company dtd:16.11.06

alongwith postal acknowledgement. Ex.B9 is the reply notice given by the

defendant to the plaintiff did:29.3.07.
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In a suit tor spécifii: performance of agreeinent of sale it is the
duty of the plaintiff to establish his readiness and willingness to pETl.‘fOI‘fIII
his part of the contract. The readiness and willingness cannot be treatéd
as a straight jacket formula. - These have to be determined by the entireiy
of the facts and circumstances relevant to the intention and conduct of t}51e
party concerned. Time and again the Hon’ble Supreme Court held that: -

“The readiness as contemplated U/s.16 of the
Specific Relief Act is not confined to the one
referable to the date of which the suit is filed.”

On the other hand it must exist ever since the payments of the
balance became due and must subsist till the suit filed and if not there
after. |

In the present case as seen from the evidence adduced by bofh
parties there is no dispute that the plaintiff agreed to purchase the suiit
schedljxle property for total sale consideration amount of Rs.7,25,000/-. th
is also not in dispute that the plaintiff paid an amount of Rs.60,000/- as
advance sale consideration to the defendant.  The main contention of tﬁe
plaintiff that though he is always ready and willing to perform his part éf
the contract the defendant fails to execute register sale deed in favour of
him in respect of the plaint schedule property. On the other hand it is the
case of the defendant that the plaintiff failed to adhere to the terms of tﬁe
agreement of sale, as such the agreement therefore cancelled and the
plaintiff is not entitled to seek the equitable relief of specific performance

of agreement of sale.
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In view of the submissions made by the respective parties as seen
from the contents of the plaint and the evidence of PW1 he categorically |
stated that an oral agreement ol sale was took place in between him and
the defendant on 31.8.06 in respect of the plaint schedule property.  But
as seen from the contents of Ex.A1 O/c. of legal notice got issued by the
plaintitt to the defendant it is clearly averred that the plaintiff entered in to
an agreement of sale on 181006 for purchase of the plaint schedule
property for total sale consideration of amount of Rs.7,25000/- and he
paid an amount of Rs.60,000/- as a first installment andl. agreed to pay the
remaining amount or on before 31.12.06. Bult as seen from the contents of
the plaint there is no whisper that the plainiiff was agreed to pay the
remaining amount on or beforez 31.12.06. As seen from the evidence of
PWI1 at one breathe he is contending that there is an oral agreement of sale
in between him and the defendant on 31.8.06 in respect of the plaint
schedule property, but at another breathe as per the contents of Ex.Al
legal notice dtd:12.3.07 he is contending that he entered in to an agreement
of sale on 18.10.06 with the defendant for purchase of the piaint schedule
property for total sale consideration amount of Rs.7,25,000/-.  Admittedly
the plaintiff is not disputing about Fx.B1 booking from relied upon by the
The main contention of the plaintiff that at the time of

defendant.

obtaining his signature on Ex.B1 the contents were not filled. Admittedly

the plaintiff is not disputing his signature found on Fx.Bl.  When the
defendant admits his signature found on Ex.B1 the presumption that can

be drawn that the contents of the documents were read over and explained

1t is not the case of the plaintiff that the signature found

¢y - ol Moo
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on Ex.B1 does not belongs to him.  According to the case of plaintiff that
the defendant created a written agreement of sale dtd:18.10: 06 which was

s1gjned by one Chandrakala. But as seen from the contents of Ex.Al legal

notice got issued by the plaintif to the defendant he Categoncally
admltted about the entering in to agreement of sale dtd:18. 10.06 with the
defendant inrespect of plaint schedule property. There is no whlsper
eithef in the plaint. pleadings or Ex.Al legal notice that the defendant |
created Ex.B7 agreément of sale dtd:18.10.06 relied upon by the defendant.
Admittedly Ex.B7 relied upon by the defendant was signed by c;ne
Chandrakala but not the plaintiff. Fven assuming that the Ex.B7 relied
upon by the defendant cannot be taken inio consideration, plaintiff faﬂs to
pay the installments as per the terms of Ex.B1 booking form relied upon:by
the defendant. As seen from the Cross examination of PW1 he
categorically admitted that in Fx.Al legal notice dtd:12.3.07 it s
mentioned that he entered in to an agreement of sale did:18.10.06 with fhe
defexg.dant. PW1 further admitted in his cross examination that befé)re
issuance of the legal notice he made is signatures on the booking form on
Ex.B1 on 18.9.06. PW1 further admitted in his cross examination that
he chd not mention either in Ex.Al 1egal notice ot in his evidence afﬁdaﬁt
that he made his signature on the blank form. For the fist time at the time
of the cross examination of PW1 he categorically stated that he made hls
signature on Ex.B1l. As seen from the recitals of Ex.Bl relied upon by the
defendant as per the terms and conditions that the purchaser shall execﬁte
the required documents within the period of 30days from this booking

along with the payment of the first installment mentioned over leaf. In
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case the purchaser fails to do so then this provisional booking shall stand
cancelled and the builder shall be entitled to deduct cancellation charges. \\
Admittedly as seen from the cross examination of DWI that an oral
agreement has taken place and that it was agreed that an amount of
Rs.7.25,000/ - to be paid in four installments before the delivery of the flat.
DW1 further admitted in his cross examination that he did not pay the
installments. In the present case as seen from the documents relied upon

by the defendant ie Ex.B3 it is evident that the defendant on 10.11.06
under the original of Ex.B3 notice issued reminder notice 1o the plaintiff

to pay the installments within 7days after receiving the notice. The said

notice was received by one G.Chandrakala. Again the defendant on

16.11.06 got issued another rerninder notice to the plaintiff to pay the

installments.  The detendant on 2911.06 got issued a cancellation notice

under the original of Ex.B5.  This court is to the view that if the plaintiff

is ready and willing to perform his part of the contract as pleaded by him

he has to inform about his readiness and willingness to perform his part of

the contract by issuing a notice Lo the defendant., But in the present case

the pla:intiff got issued a notice to the defendant at the first instance under

the original of Ex.Al on 123.07 i.e after issuance of the reminders and the
cancellation notice by the defendant to the plaintiff. ~There is no iota of

evidence adduced by the plaintiff to prove his readiness and willingness 1o

perform his part of the contract except the oral say. Fxs.Al to A4 relied

upon by the plaintiff are no way helpful to establish the case of the

plaintiff that he is ready and willing to perform his part of the contract, but

the defendant did not come forward to execute the registered sale deed in
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favour of him in respect of the plaint schedule property.  As seen from

the evidence adduced by the plaintiff and as seen from the contents of

Fx.A1 legal notice got issued by the plaintiff to the defendant on 12.3.07 he

took inconsistent pleas. The court may infer from facts and circumstances:
whether the plaintiff was ready and was always ready and wﬂ]mg to
perférm his part of the contract. But in the present case as seen frométhe
cross examination of PW1 this court safely came to a conclusion that the
plamtlﬂ is not ready and willing to perform his part of contract. In v::iew
of the circumstances and in view of the evidence adduced by both partles
coupled with the documents relied upon by them, this court has no
hesitation to hold that the plaintiff has not proved that he was always
ready and willing to perform his part of the contract. |

| As seen from the cross examination of DW1 nothing ;was
e11c1ted to dis-credit his testimony. This court is of the view that if réally
the plamtﬁf was ready and willing to perform his part of contract what
would prevent him to issué a notice to the defendant prior to issuance of
the reminders and cancellation notice by the defendant to the plaintiff.f As
seen from the Clause VI of Fx.B7 agreement of sale that “in case of delay in
payment of installments for more than three months from the due daté, the
agreement shall stand cancelled and the vendor shzﬂl be entitled to charge
cancellation charges.” Even assuming that the Ex.B7 agreement of; sale
does not bind on the plaintiff it cannot be said that the plaintiff is r;aady
and willing to perform his part of the contract. The plaintiff failed tc; pay

| the insta]lments as per the terms and conditions of Ex.Bl.  As the plaintiff

did not approach the court for seeking the equitable relief of spécific
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performance of agreement of sale as such he is not entitled to sook fhe

equitable relief of specitic performance of agreement of sale.

Accordingly, these issues 1 to 3 are decided in favour of the defendant and
against the plaintiff.

7. ISSUE NO.4: To what relief ?

In view of the above discussion and in view of my findings on
issues mo.1 to 3, this court is of the opinion that the plaintiff is not entitled
to seek the equitable relief of specific performance of agreement of sale as
he did not approach the court with clean hands, as such he is not entitled
for specific performénce of contract as prayed for.

In the result, the suit filed by the plaintiff is dismissed. l?ut
under the circumstances of the case there shall be no order as to costs.
Dictated to the Personal Assisi:ant,. transcribed by her
corrected and pronounced by me in the open court on

t]his.the 2204 day of July, 2009.

: (p0oloLha ooy

Il ADDL.SENIOR CIVIL JUDGE,
RANGA REDDY DISTRICT.

APPENDIX OF EVIDENCE.

FOR PLAINTIFFS. R |

PW1 : G.Bala Krishna.

'FOR DEFENDANTS

W1 : Kanka Rao.

FOR PLAINTIFFS.

EX.Al: O/c. of legal notice dtd:12.3.07.
Ex.A2: Postal acknowledgement dtd:23.3.07.

Ex.A3: Copy of D.D dtd:26.2.07.
Ex.A4 : Proceedings of Commissioner Ditd:22.8.08.
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FOR DEFENDANTS:

Ex.B1:
Ex.B2:
Ex.B3:
Ex.B4 :
Ex.B5:
Ex.B6

Ex.B7 :
Ex.B8:
Ex.BY9:

Booking form dtd:18.9.06.

Letter did:20.9.06.
Reminder notice dtd:10.11.06.

Postal acknowledgement.
Cancellation notice dtd:29.11.06.

. Cancellation notice dtd:22.2.07.

Agreement of sale.
Reminder notice.
Reply dtd:29.3.07.
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Interest calculation for delayed payments.

Project Name Silver Oak Apartménts
Flat/ Plot no. 213 :
Customer Name BalKrishna
Booked by : Deshimukh
Prepared by Roopa
Date 8-Mar-07
Sign
Interest rate 18 % p.a
| Installment/
Date Payment Remarks Days Principal Interest Balance
04-Sep-06 10,000.60 Booking Amount - - - 10,000
04-Sep-06 (10,000.00) Receint - 10,000 - -
30-Sep-06 50,000.00 1stinstaiment 26 - - 50,000
05-Oct-06 250.00 Franklin Charges _ 5 50,000 123 50,250
16-Oct-06  221,666.00 2nd Instalment ‘ 1 50,250 273 271,916
1 18-0ct-06 {50,000.00) Receipt : 2 271,916 268 221,916
’ 15-Nov-06  221,666.00 3rd Instalment ‘ 28 221916 3,084 443 582
31-Dec-06  221.668.00 Final Amount 46 443,582 10,063 665,250
11-Jan-07 21.083.00 ST Receivable 11 665,250 3,609 £86.333
11-Jan-07 7.250.00 VAT receivable - 686,333 - 593,583
(08-Mar-07  {693,583.00) Receivable 56 693,583 19,154 -
- Approx Interest Payable 36,554
Nota:

Column A, B & C: Enter Installemnts & payments received
Column B: Enter receivables as positive amounts & payments received as negative amounts.
Cloumns D to G: Do not change.

<=art columns A, B & C in accending order.

' Lalculate sum of Installments / Payments & Interest

Ramana



" [SOA - Buyer Info Table

Block No A 213 Sold Yes Booking Date 18-Sep-06
Agr Executed ] Agr Date Area 775
Parking Scooter Booked by Deshmuk Pmt. Scheme QIS
Buyer Name  Mr.G.Balakrishna Phone 9849905627
Address Plot No-111, Lalitha Nagar, Ramnagar Gundu, Adikmet, Hyderabad.
- Occupation Sale Amt 725000
Total Amt 725000 Other Amt 28583 Receipts 60000
HL Req HL App for 650000 HL Reieased 0
HL From SBI App Made v HL Approved ¥ Pre HL Info
NOC/ORC ¥ Doc Complete ¥ Reg Done [}
|Payme|nts Terms I Sale Compieted ] HL Release [
[Date  |[Description ||Amount |[Cheque No  |{Paid |[PDC [iPDC Dt. ||Exp date |
04-Sep-06  Booking Amount 10000 575082 v L
30-Sep-06  1st Installment " 50000 Cash v L]
16-Oct-06  2nd Installment 221666 1 [
15-Nov-06__3rd Tnstallment 221666 0 []
31-Dec-06__dth Installment 221668 i (]
|Other Payments
05-Oct-06 _Frankling Charges 250 [ r
31-Dec-06_ VAT 7250 [ 0
31-Dec-06__Service Tax 21083 [ I
[Receipts |
[Date ||Towards |[Amount  {|Cheque No | Cieared [|Receipt No
04-Sep-06__ Booking Amount 10000 575082 vl 1288
18-Oct-06 __ Payment Received 50000 Cash v 1314
iRemarks |
Date  |[Remarks |[Taken By |Work Done |
31-Aug-06 1. Booked under PPT No-120 2. Semi Delux Deshmuk
e ~ 3. Discount offered Rs.55/- Per SFT. 4. Single Phase A
5. They have also taken Sflats in GMG
14-Sep-06  Booking form to be made Soham
- 12-Oct-06  Send Reminder Notice Soham Mod V4
09-Nov-06 Send notice for HL Soham vl
09-Nov-06 Change QIS to HL Soham %
15-Nov-06 Send notice for HL Soham '
A
Thursday, March 15, 2007 Page 1 of 2
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22-Feb-07

22-Nov-06

29-Nov-06

13-Dec-06

28-Dec-06

11-Jan-07

02-Mar-07

08-Mar-07

If HL approval letter is not received by 30/11/06 then cancl booking.

Send reminder notice

If customer doesnot get HL approval by 20/12/06 then cancel booking

Cancel Booking. Delete from database, Ask customer to make a request for refund, Return
file to MD.

HL Cheque expected on 13/1/07, If entire due being cleared at one time including intrestt
then restore booking,

Send Cancellation notice

Charge interest for delayed payment, HL approval by sBI

Delete from Datsbase, Cancel booking, Customer not co-operating forfeit amount paid.

Thursday, March 15, 2007

Soham

Soham

Soham

Page 2 of 2
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MODI

PROPERTIES &
INVESTMENTS PVT. LTD.
Head Office: 5-4-187/3&4, 111 floor, MG Road, Secunderabad - 500 003.
Phone : 40 - 55335551 (4 lines) Fax: 040-27544058,
E-mail: info@modiproperties.com
Visit us at ; www.modiproperties.com

Site Office: Sy. No. 220, Cherlapally, Hyderabad.
Ph; 40-55908777, Fax: 40-27260466

Owned & Developed by:
SUMMIT BUILDERS

PRICING & PAYMENT TERMS

| o Rs. 1375/-persft .
Rs. 30,000/- & Rs. 50,000/- for one & two bedroom apartments,
Rs. 5,000/-

Rs. 75,000/~ (optional)

Rs. 15,000/~ & Rs. 20,000/~ for single phase & 3 phase
connection.

Two Wheeler Parking Charges

Car Parking Charges

Water & Electricity Charges

£ _. Ad tlon al gé-hérgeé for Deluxe Apartment ins
Price* (in lakh Rs.)

15 to 21 Single Bedroom 500 sft 7.38 7.63
1&2 Double Bedroom 725 st 10.67 11.03

! tgc%zlgotgélm" Double Bedroom 775 stt 1136 1174
3tob Double Bedroom 950 sft 13.76 14.24

10 Double Bedroom 1,000 sft 14.45 14.95

* Stamp duty, registration charges & car parking charges not included. Water & Electricity charges for
single phase supply included.

| Terms & Conditions:

1. Offer valid up to 15™ March 2007,

2. Payment terms given over leaf,

3. Stamp duty & registration charges extra.

4. Purchasers availing a housing loan must apply within 15 days of booking and obtain necessary loan
sanction within 30 days of booking.

5. Service tax & VAT (1%) as applicable shall be charged extra.

For further details or site visit contact:

Mr. Solomon Panda at 92463-47074; Miss P. Swetha at site 040-65908777

(PPT-126)




Sale Agreement Authorization Form

Check List
Items to be checked Mention details here sale Agreement,
booking form &
plan tally?
Project Name SOA A YesONo
Vendor Summmit Bullders g/ Ves 0 No
Plot / fla no. 213 g’y/@s O No
Land area (sg. yds.) 38.75 Q/Y/es O No
Built-up-area (sft) 775 w¥es 0 No
Car Parking No - [ E\es O No
Scooter Parking No 37/ N ‘ﬁ;es O Mo
Type 0 Standard ™Semi O Deluxe N/yes 0O No
Buyers naime, age, address, ete. Check with booking form. \Q( Yes 11 No
Schedule of flat / plot Check with booking form. [ Yes 1 No
Boundaries: North Fiat No, 214 o ¥es 11 No
South Flat No. 212 gfg@s O No
East 8" wide corridor Wt Y}s O No
West Open to sky \p/Y}s O No
Total sale Consideration 725000/- Lr¥es 0 No
Discount gg\ ~Pe OO Lo 1G> ] o NA
‘| Sale consideration calculation Check booking form with price st 0 Yegs O No
Sale Deed value 725000/- -Q/ﬁf/'@s O No
Land Value 348050/-

m/@SDND

Construction contract value

Lr¥es U No

Agr. for Development charges
valuie

5T G‘ﬂm)( ~

wgs 0 No

Installments Check with booking form. \)Z/ Y@E 0 No
Date of completion 31.12.2006 S es O No
Sale Agreement reguisition \—| #8:10.2006 L Yes D No
date
Remarks Qn . 3-< |5 nounde ok 4n R ookCue s
{ < & OC txoni C‘h 2 EAy é\ RN l-i—;%lG‘CJOI"“ all
Qy
Prepared by (Unna): Check@d by (A@c@umam) Approved by(MD):
' Sign: &93/ S]Lgn Sign:

o

Date:

Date: \ &\ 0\ 06 -

Date:




Land Valug Celoulator

Surmit Builders & Modi Veniures

For Housing Loan Bookings

o e Pormula
A Flat Mo, 213
B Area - 715 [sft
- C No of car parking - |Mos.
D Ne. of two wheeler parking 1 ‘Naos.
E Total Sale Consideration 725,000 |Rs,
F Sale Deed Amount 725,000 Rs. E @ 100%
G Construction Contract Amount - Rs. E@0% -
H Registrars Const. Value 372,000 |[Rs. |B X Rs. 480 per sfi
I Registrars Car Parking Value - |Bs. (CX 100 sft X Rs. 330 persft
3 Registrars Two wheeler Parking Value 4,950 Rs. |D X 15 sft X Rs. 330 per sft
K Reglsirars Total Const. Value 376,950 \Rs, [H+1+]
E Land Value (show separately) 348,050 Rs. |[F-K
v Balance Sale Consideration 376,950 |Rs. |E-L -
N ‘Reg. Charges 57,375 |Rs. |F@7.5%+ G @ 1%+ Rs. 3,000
O Service tax 15,226 |Rs. M@ 12.24% X 33%
P YAT 7250 [Rs. [ EX 1%
0 Total Taxes 75,851 |[Rs. N+O+P
R Total Tax Percentage 1101 |% |Q/E ‘




