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ORDER-IN-ORIGINAL No. 7/2013-(Service Tax)-Commr,
(Passed by Shei S.N.SAHA, Commissioner) '

- - PREAMBLE
1. ﬁaﬂ'qmﬁ%ﬁmsa&Rf&ifﬁﬁ&%?ﬂi‘rmwmraﬁﬁﬁmw%%mﬁ% :
: This copy is granted free of charge for the private use of the person {o whom it is
issued. - : ' L '

2, rrrﬁijﬁ e foer sl 1004 Eﬁsm—cr a1 86 (1) i & anfr &y A gl & 4 3 e v
st Fofa % famig G g, iz g e der 5t ity aiftertr & s Atz gun ael, Fga ECRIGE]

U L6 o wde o As, §RE 560 009 Rer W % O O ST oI T A R .

. ‘Under Sec.86 (1) of the Finance Act, 1994, as amended, any person aggrieved by
this order:can prefer an appeal to the South Bench of the Customs, Excise and Service Tax
Appeliate Tribunal having its Registry at 1% floor, WTC Building, FKCCI Complex, K.G. Road,
Bangalore - 560009, - - . : EEEE _ :

3. T SIS & I B & <t Ay & e T w5t P ived @ Pra 9(1) % e fraffter wd weds §
apfier &= Bt i o T . : '

Appeals must be filed in Form ST-5 prescribed under Rule 9(1) of the Service Tax .
Rules, 1994 within three months from the date of communication of this order.

4. B 0% S 1 G, oemdv, el e a S sva ander o e O % U ST g e s g
e i AR R g o 5h e w e w e sme BT T Al TF B¢ BT YRR EY AT et
i i Tl & e el e afi (o P B _ _

Every memoranduim of - Appeal, cross-objections, ‘stay application or any other
application shall be typed neatly in double spacing on one side of the full scape paper and
. the same shall be duly paged, indexed and tagged firmly with each paper book in a separate
folder. T ' : -

5. @y e O T ar w5 oridE s (wrifeity) Framael, 1082 & Far 13 &
e aen e af sfe w i uRRR R STitERnel At Sl i o ud st e @
SIS Al aftrr & aRnll wrde & weew Rier 3 A F el e A i ger o e
da BT dy are srdieT wege o T ARy e e B g A A feorer 3 &5 avdiv @i =iy I

.. The appeal must be accompanied by a crossed Bank Draft for a sum as applicable
obtained from a Nationalised Banlkcdrawn in favour of the Assistant Registrar of the Southemn
Bench of the Tribunal and should be on the branch of bank at Bangalore; and the documents
authorizing the representative to sign and appeal on behalf of the appellant if the Appeal is
signed by 'éiutho_rize_d representative, as required tinder Rule.
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O.R.No. 55‘/2012-1@&-: 'Aczfn' (6.2,

‘ M/s. Mehta & Modi Homes, 54 187/3 & 4 1 Floor, MG Road
beeunderabad 500 003 [he1e1nafter referred 1o as ‘M/ s MMH/ mmeeel are

engaged in providing Construetmn of Complex service and Works Contract

Service. M/ s. MMH is'a pa1Lne1sh1p ﬁrm and got themselves reglsteied with. -

department on 17. 08. 2005 under Construehon 0[ Compiex service and under -

Works Contract Service on 29 02. 2008 for paymcnt of Serv1ce “Tax vide STC No.
AAJFMO0647CSTO01.

2. On gathermg mtelhgem,e that 1\/1/ 5. MMH was net dlschau ging the

Service Tax liability properly, 1r1vcst1gat10n was ‘Laken up by the department

Summons dated 13. 01.2010 for submlsslon of relevant reeord / documents /[ |

information were issued to them. On verlflcahon of records submitted by

M/s.MMH, it was found that. they unclertook 3 {th.ee} prO]eeLs in Lhe year 2004 .

viz; Silver Oak Bungalows, Phase I II and I all at Chcrlapally village,

Ghatkesar mandal Ranga Reddy Dlstnct and 1eee1ved arnounts from customers '
from April, 2006 to December, 20 10 towards sale of Iand and agieements for

eonstruetmn In the said progects, they entered into sale deed and agreement for

eonstmetlon with the1r eustomers in respect of res1de11ual units. 1t was found
'lhat they pald an amount of Rs.54, 57 4'73/ towalds Service Tax (meludmg,
Education Cess and Secondary and Higher Educatmn cess) under Construction
af Complex Service and Worl;s Contract Servmes durmg the period 'frem Ju.ly,
2006 to January, 2009 against agreements for eonstruehon They . paid Service
Tax under Construction. of Complex service avaﬂmg abatement under
Net_iﬁeation No. 1/2006- -ST, dated 1.3. 2006 (as amended) and under Works

Contract Service availing the compos1t10n Scheme under Rule 3(1) of the Works

Contract {Compo_sitiori_-Scheme for Payment of Servlce Tax) Rulee, 2007 They .
informed that they did not a{feil‘Cenvat eiecht durmg Lhe permd 01 04 2006 1o
31.12. 2010. It was found that they stopped payment 01" Serv1ce Tax 011 receipts

from 01.01. 2009 by mlSlnterpretmg the elanﬁeatmn of the Board v1de C1reular
No. 108/02/2009 - ST-dated 29.01.2009. S S

3. Sri. A Shanker Reddy, Deputy Gene1al Manager [Admiilistrertion)
authorized r_epresentatwe of the noticee, m 1113 Statement dated 01.02.2010
recorded under Section 14 of the Central EXClse Act, 1944 made appheable to
Service Tax vide Section 83 of the Bma_nee Aet 1994 interalia, stated that; the
activities undertaken by the company are prov1d1ng sewlees of construetmn of
residential complexes; they purchaeed the land. under sale . deed and
constructed the residential eomplexes on the said iand initiaily, Lhey collect the

amounts agamst booking form/ agreeinent of sale and at the time of reg1st1 ation

ol the property, the amount leeewed tlll then will he allocated towar: ds Sale Deed -

1Y



anqd agreement of oonstruchon Servu,e Tax on amounts recelved against 1 3
agreement of construcuon up to reglstratwn was 1en11Lted 1mmed1a1e1y after the
date of agreement; the Service Tax on r erneu_nmg portion of the amounts towards
Agreement of constmction is paid on receipt basiS' the eetivities undertaken by
the company are providing services of constructlon ol Residential Complexes;
the agreement of sale constitutes thetotal amount of the land / semi-finished flat
w1th undnnded share of land and -the value of . construohon the sale deed
eonsututed. a cond1t1on to go for construction wnh the bullder and aceordmgly,
the constructmn agreements were also enLered 1mmed1ate1y on the same date of .
sale deed all the process were in the way of sele of the constructed unlt as per
ihe agreemen‘t of sale but possessu)n was' gwen in two’ phdsee one is land /
semi fi mshed flat with undwlded share of land and other one is compIeted unit;
this was commonly adopLed procedure as requlred for getting loans from the
banks. He further stated that the services to a residential unit / complex which
was a part of a re31dent1a1 cornplex feli under the exc,lusmn c]eLuse in the
deﬁmuon of resldentlal complex; they have stopped collection and payment of
service from 01.01. 2009 111 -the light of the. clamﬁcm iori .ol the Board vide
Clrcuiar No. 108/02/2009 ST dated 29 Ol 200‘9

4., 1 Subject project of M/s. MMH appealed to qudlify to be a residential
=complex as it contained more than 12 remdentjal units with commeon area and
comm on faolhtles hke common water supply etc and the 1ayouts were approved
by the coneerned authormes in terms of Sect]on 65(913} of 1he Finance Act,
1994. As seen from the records submltted M/ s MM entered into a Sale deed
‘i"“for sale of und1v1ded poruon of land together with’ sem1 flmshed portlon of the
_ .-flat and an agreernent for Constru(,tion w1th thelr customers, On e*{ecutlon of
';’Lhe sale deed the rlght on a pro perty got transferred to Lhe cur:,torner hen ce Lhe
g construction service rendered by them after sale. deede With 1helr customers
"*-_:‘:undel agreement of constructton appeared taxable under Ser vice Tax as there
existed serv1ce prov1der and sennce recipient relahonsl‘up between them. As
':transfer of property in goods is mvolved m the exeouhon of ‘the contract, it
'li::f:appeared that the services rendered by them after exeeutlon of sale deed agamsl
":TE':' agreements of construction were 1axab1e sermces onder Construction of .

.Complex Semce and Work“ Conlraet Serv1ce

4.2 ‘As per. the ekolusion provided in Section 6'5(91a) of the Finance
Act, 1994 the construction of complex service dees not include a complex which
is constructed by a_person dzreetly engagmg any olher person for designing or

-planmng of the }ayout and: the construction of such complex is mrended {or
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‘personal use as remdence by such person. It was cla.uﬁed in pam 3 of the
Circular No. 108/02/ 2009-ST dated 29% January 2009 that 1f the ulumat(,

owner enters into a eontraet for consttuehon of a remdenhal eomplex with a

promoter/burlder/developer who himscif prov1des sewme of de31g11 planmng

and construchon and after such. eonstruchon the ulumdie owner receives such'

propcrty for his per sonal use, Lhen such aot1v1ty is not 11able to Serv1ec Tax.
Therefore, as per the exclusion elause and the clarlﬁedtmn mentioned above ifa
builder/promoter/ developer oonstructmg entire complex for a single person [lor
' personal use as IeSIdence by su(,h person Would not bc subjected to Service

Tax. Normally, a bu11de1‘/promoter/ dcvelope1 coneru(,tS residential complex

c.onsre’ung of number of residential umts and - sells those umts to dlfferenL
customere So, 1n such cases the eonsiruc’oon of complex is not meant for one

- individual entity. Therefore it appeared thaL as. the . whole Complex is not-

(,onstructed for single person thc exclusmn prov1ded m Bection 65(9151) of ihe
}"manee Act 1994 doesn’t apply to the present case Further the buﬂdu/
promoter/ deve_lope_r normally entefs mto_ const_m_c_uo_n/ completion agrecments
after execution of sale deed, till.{he'execution of sale deed f;he proper{y remaiiis
in the name of the builder/promoter/ developer and the srarrrp 'doty.is. ?aid on'
the value conmderauon ‘shown 'in- the. sale deed. As regard the agrecmente /
-contracts agmnst which they render servn:es Lo the customer aﬂcr execution ol
sale. deeds, Lhere appeared to exist serwce prov1der and serv1ce 1cc1p1r‘nt

- relationship between the buﬂder/ plomotcr/ developer and Lhe customer and

such services appeared leviable to Serv1ce Tax Thus it appeaued that Lhe_

(,ontentlon and mterpreta‘mon of Lhe defuntlon of the Constru(,tlon of Comn plcx

services and Board Clroular d"ﬂ.ﬁd 29.1. 2009 by M /8. MMII was 111c011ect

5. It appeared that ihe services, rendcred by M/s MMH duung, the :
period O1. 04.2006 to 31.5. 2007 were clasmﬁable under Construchon of
Complex Servu:es in. terms of Scetlon 65(105)(zzzh) 1ead Wlth Sec‘uon 65(3051] &

Section 65(91&} of the Finance Act, 1994 and servmes rendered during the
period . 01.06.2007 to- 31.12,2010 were class1ﬁab1e under Works Contract
Services in terms of Secuon 65(105) (7zzza) of the Act 1b1d read Wlth the Board’s
Circular No.128/10/2010 ST dated 24.08.2010. '

6.1 M/ 8. MMH failed to J?urmsh the month -wise partlculars of amounts

received excluswely ol agreements for Construotlon and the Serv1ce Tax ha‘olhty

was arrived at-on the basis of ‘soft coples of the books' of ac,counts provided by .

the assessee v1de their letter dated 25.01. 2010 ”lhe Board v1c1e Clrcular No. '

108 /02/2009- S’I dated 29 01.2009, clanﬁed that Sewrce Tax is not ehargeable

upto the stage of Sale deed I‘herefore 1eee1pts of amounts [1 om (,aeh customer,

OIR To. 55/2012—HydIAd;u 8.1



to the extent of {he sale deed value were. excluded I‘rom the total rcce1pLs of the
individual customer to arrive at the taxable value of Construction services
~ fendered post EXBCHUOI’I of gale deed. The amounts recelved before 01.06.2007
towards Cons{mcuon serwces appeared clasmﬁable unde1 Construcuon of

Complex Services, .

6.2 | - M/s. MMH coﬂected an amount of Rs. 17,64 ;09 931/— towards
agreements of construction duri ing the period 01.4. 2006 to 31.5. 2007 and the
taxable value afier a]lowmg an’ abatement of 67% on the gross value amounts
under Nouﬁoatlon No. 1/2006-8T- dated 101.03.2006° was worked out to
Rs.5,82,15 277 / and the Service Tax payable on the said amount worked out to
Rs. '7I 30 yAB2 /-, However M/s MM paid an amount of Rs 48,57 473/ durmg
the sald perlod Thus, it appeared that they short pald an .amount -of
Rs 22, 72 ,979 / towards ;erwce Tax on Construchon of Complex scr\nces and
also appeared liable to pay interest 'on the Sald amount undel the pr ovisions of
Sectlon 75 of the Finance Act, 1994 It appeamd that they Wﬂlfully mlsstated
their faxable value in thelr ST-3 returns filed and thereby resorted to short
payment of Serv1cc Tax W1t11 an mtentmn Lo evade payment of Service Tax and

hence the same was liable fOl recovery undcr Sectzon 73(1) of the Fmance Act,

et
(S

1994 read with proviso thereto and also for penai action under Section 7 8 of the _

' Fmance Act 1994

7.1 In terms of the Board ercular dated 24.08, 2010, 1L appeared that

the amounts 1ece1ved towards construchon agreement w.e.f, 0 1.06.2007 were

cla551f1able under Works Contracf sermees M/s. MMH executed works in. -

respect of three projects 3 prOJects durmg the penod 01. 06 2007 to 31.12.2010
viz; Silver Qak Bungalows (Phase Ij, Sllver Oalk Bungalows {Phase i), Silver Oalc .

Bungajows (Phase IH) and all the three pro_]ects wele started in the year 2004

and hence appeared clasqxﬂab]e as ongolng Works contracts As the subjecl

projects were ongoing works contracts and they already pald &-erwee Tax under

Constructlon of Complex serv1ces, it appeared that these projects were not

ehglble for Composmon Scheme under Works Contract (Composmon Scheme for-

Paymeut of Serv1ce Tax) Ruies 2007.

7.2 M /s. MMH failed to furnlsh the par t1culars of Value of transfer of
i property of- goods mvolved in Lhe execution of; the Works Contraci ond the
deduction of value of materials ‘as envtsaged under Rule 24 of Serv1ce Tax
(Determination of Value) Rules 2006 could not be extended IIence it appeared

that the value of the amounts received iowards agreement of constmctlons after

e
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Ol 06.2007 were the taxable values aﬂd Servlce T ax 1s calculatcd @12 36% /

10. 30% {as apphcable)

5. M/s. MMH collected an arnount of Rs. 4'7 19 75 506/ - agalnut'

agleements of Constructlon related 10 on- gomg Works contracts durmg the

period from 01.06.2007 to 31.12. 2010 anci the Scrv1ce Tax hablhty on the said |

“amounts  worked out to Rs.5,66,04,153 /- (m_clu_dmg educahon cesses).

However, M/s. MMI paid chljf an amount of Rs. 11,00,000/- towards Service
‘Tax during the pc110d alter 01.06.,2007. I‘hus Lhcy short paid/ not paid an
amount of Rs. 5, 66 04, 153/ on the “Works Contract Sermccs” 'plowdcd by
them during the peuod 01.06. ?007 to 31 12 2010. '

9. - M/ s.- MMI—I'appeéred' well aware of thé'lcgai provisions of Service
~Tax and of their- 11ab1hty of Servu‘c Tax on rccelpts agamst the agrccments for
Construction and did not assess correcﬂy and chd not pay Service Tax pmpck]y
by_suppres_smg the relevant facts and in the p_rocess contravened the provisions
of Section 68 of Finance Act, 1994 with anf iﬁtcnt'to evadé pay;mcnt of tax. It
appeared that they mtentlonaliy d}d not f-;how any rccelpts towar ds conc;trucuon

in their ST-3 returns and misinter preted the de[1n1t1011 of the Works Contract

Service with intent to evade payment of Service Tax. The fact of receipt of the. -

amounts Lowards constru(,tlon came to 11ghL only after ‘the dcpal ment took up

the investigation. Hence, ihe Ser\uce Tax payable by M/s. MMH dppccned
recoverable under proviso to Sub Sectmn (1) of Section 73 of Lhc Fmance Act
1994,

10, From | the foregoing, 'i't'appeared thaf M/s. MMH contravclled the

provisions of Section 68 of thc I‘mance Act 1994 rcad with Rule 6 of the Service

Tax Rules, 1994 inasmuch as thcy did 110L pay the appropnatc amount of.

Service Tax on the value of taxable services and: bectton 70 of the F111a11cc Act,
1994 read with Rule 7 of the Service Tax Rules 1994 111asmuch as ihey dld not
show the ‘amounts received for the taxable services 1cndemd 111 the statutory
Returns and also did not truly and correctly assess the tax due on the services
provided by them and also did not chsclcse the relevant details o/ mi‘ormatwn
with an intent to evade payment of Service Tax and also appesucd hablln for
recovery under p10v1sc to the section 73(1) of the T‘mance Act 1994 and thereby

- rendered Lhemselvcs liable for penal actlon under Sccuon 77 and 78 of the

Finance Act, 1994. M /s. MMH ‘also appeared Hable for interest under Section -

75 of the Finance Act, 1994.

133



11.1 _ Acoordmgly, show’ cause nohee O R.No.. 128 / QOLl—AdJn{S T}
(Commr ) bearing C.No.’ IV/16/1’79/2011 -Adjn. {S’F](Commr) dated 24.10. 20111
was issued by the Commmsmner of Customs Central Excise and Service Tax,
Hyderabad 11 Commlssmnelate to M/s Mehta & Modi Homes Secunderabad
requiring them 1o show cause to tbe Comlmssmner of Cusioms Central Excise

and Service T ax, Hyderabad 11 Commlssmnerate as to why:

@) an amounL of Rs.22,72 979 /— towards Servme Tax  (including
edueahon cesses] short paid on the COl‘LStl ucuon of Complex Services
prov1ded by them durmg the period 01 04.2006 to 31.5.2007 should
-not be demanded under Secuon 73(1) of the I“manee Act,- 1994 read
w1th promso thereto

(ii) an amount of RSSSS 04, 153/— towarde Ser\nce Tax (meiudmg.

. educa’uon CeSSCo) short peud/ not peud on the “Wo:[ks Contract
Servmes _ prov1ded by them durmg the period O1. 06. 2007 to
31. 12 2010 should not be demanded under Secuon '7 (1) "of the
Fmanee Act 1994 read Wlth prov1so thereto; |

(iii)  interest at apphcable rate(s) be not recovered from them on the
| amounts demanded at (i} - & : (11} a_lbove un_de_r the Section 75 of the
Finance Act, 1994; g IR
" (iv} .Pc,nalty should. not be 1mposed on. them under Secilon 77 of iho
' ‘Fmance Act, 1994; " ' o _
(¥) Penalty should not be 1rr1posed on. them under Sectlon 78 of the
Finance Act, 1994 for suppressmn of Value of Serv1ce Tax and |
. contravenuon of prov151ons of the: Fmanoe Act or Lhe 1'L1]es made there

under, with 1nLent to evade payment of Servme Tax

11.2 . The above show cause not1ee was transfelred to ‘the Commissmner :
of Customs Central Exmse & Servme Tax, Hyderabad—l Comrmssmnerate wde :
corrlgendum dated - 29 06. 2012 1ssued by the Commlssmner of Customs

Central Excme & Semce Tax Hyderabad—ll Commlssmnerate

12.1 - M/s. Mehta & Modi IIomes Secunderabad filed reply to show
cause notice v1de Lhelr Ietter recewed on 22.02; 2012 Wherem Lhey, mtelaha,

submrtted as follows:

() _ There is clear \.rlolatlon of pr;ncsple of Natural Justice as no rehed upon documents
: were suppiled to them.. Therefore, notice issued wolating the Principle of Natural
Justice is Void ab initio.  in-this regard,. reference was- drawn to the . Board's
Circular 224!37/2005-0)( dated 24.12.2008 and relied on the fo}fowmg case laws: -
- Commissioner of Customs, Calcutta Vs Indian Oil Corporation Ltd. 2004 (165)
ELT 0257 8.C.- (I\/iamtamed in 2005 (186) ELT A119 (S.C.)) -

- Kothari F ilament's Vs Commtssmner of Cus. (Port), Kolkata 2009 (233) cLT
0289 3.C ‘ : _ o



(iif)

(iv)

(v)

{vii) -

{viii)

(ix)

)
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- Rajam Indust_nes (P) Lid. Vs Addl D G D.C. EI Chennal 2010 (255) ELT .

0161 Mad

- Robust Protection Forces Vs Commr of Cus C Ex 85 ST, Hyderabad
2010 (019) STR 0117 Tri-Bang .

The SCN was ISSUEd without understand!ng the exact nerture of act:\nty
undertaken, without examining the agreements in its context, brmgmg out its own

theory though the same is not set out in the statutory- provisions, without

considering the clarifications issued by'the Board, without considering the
intention of the legislature but confusing with the provisions of Service Tax,
incorrect basis of computation and based on mere assumption, unwarranted
inferences and presumptions. Reference in this regard is drawn to the decision of
Hon'ble Supreme Court in case ‘Oudh Sugar Mills. Limited v. UOI, 1978 (2) ELT
172 (SC) in support of the argument that the enttre proceedlngs under. SCN
requires to be dropped an thrs count alone n .

‘Without prejudroe {o the foregomg, ehtire SCN seems to have been issued Wlth.
revenue bias. without appreciating the ‘statutory provision, ‘intention of the same
-and also the objective of the transaction/activity/agréement. Therefore the

allegation made in the SCN anci the entire demand made there under is not
sustainable.

An identified pto’l is being sold by execution of a "sale Deed” and such sale of
immovable property is a subject matter of stamp duty ahd accordmgty Serwce Tax
is not apphcable on such transaction. "~

The development and conetructron of a bungalowNn[ta is done for the owner of
the plot, who in turn used such bungalowf\irlla for his personal use. Further, it is

very important that for each such: land!plot owner an- agreement: has been- -

executed independently and also permission for construction of bungalow/Villa is
independently applied by the owner of the !and!piot and hence the same makes it
independent by iteelf : :

The mdependent house will not come under the ambrt of lhe defrnltron of

residential complex. - The definition is.clear that all the conditions have to be
satisfied cumulatively that is.the’ complex would be having 12 residential units,

there should be a common area to be shared and common facilities. The -
common facilities iike club house etc. are shared by the residents, however, |
“without ownership rights. In their case, except tomimon facilities, other conditions
mentioned in the definition are not satlsfred 50 their- ec’uv:ty is out of the tax net.

Board, vide Circular No 332!3512006 TRU dated 1 8 2006, speo:f!cally cicmfled

that lndependent bungalow or houses would not attract Servrce Tax.: Further, in

this regard, they relied on the following case laws:’

- Macrae Marvel Projects Ld. Vs.. Commlssmner of Ser\nce Tax Chennai - 2008
(012) 8TR 0603 (Tri.-Mad.) :

- Vinod Kumar Goyal Vs. Commiesroner of Central Excise, JarpuM ~ (reported
in the year 2011) - : -

The agreements/ (,ontractv entered with the vanous customere is for constructron '

of an independent bungalowl villa ‘and there i$ no. contrac/ -agreement for

“construction of a complex or part. thereof withr anybody and hence the same are

not liable to. Service Tax.

It has been specrfically c[anfled wde Board ] Crrcular No 108.’?!2009 S.T. dated '

29.01.2009 that the construction for personal use of the customer falls within the
ambit of exclusion portlon of the definition of the “résidential complex” as defined
under Section 65(91a) of the Finance Act, 1994 and accordingly rio Service Tax is

payable on such transaction. - This was also clarified by TRU vide its letter dated .-
F. No. B1/6/2005-TRU, dated 27. 7.2005 during the mtroductron of the levy.

. The SCN brought a new theory that the’ exemptron for personal use as stated in

the . definition would be available only if the entire complex is for personal use of

ONE person. While interpreting the law no words should be added or deleted. The
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law should be read as it is in its entirety, From the preamble of the referred
-circular, it is clear that the subject matter of the referred circular is to clarify the

laxability in transaction of dwelling. unit in a residential complex by a developer.

. Therefore, the clarification aims at clarifying exemption of residential unit and not
- the residential complex as alleged in the notice. - o : :

(i}

it is. important to consider what arguments are considered by the Board for

providing this clarification. The relevant part as applicable in the context has been

- extracted for ready reference. “...It has also been argued that even if it is taken

that service is provided to the customer, a single residential unit hought by
the .individual customer would not. fall in the definition of ‘residential
complex' as defined for the purposes of levy of Service Tax and hence

- construction of it would not attract Service Tax...” (Para 2)

(xii)

The ‘argument is in context of single resici_éntial unit bought by the individual

_customer and not the transaction of ‘residential complex. The clarification has

. been provided based on.the examination of the above -argument among others.

(il

(xiv)

)

- The final clarification was provided by the Board based on the preamble and the

arguments.. The clarification provided is that in the under mentioned two scenario

-Bervice Tax is not payable: .~ - * _ o _ _
- For service provided until the sale deed has been executed to the ultimate

owner. : g _ : o _
- For service provided by entéring into. construction agreement with such
ultimate owner, who receives the coristructed flat for his persanal use. _

The first clarification pertains to consideration 're_Céived for construction in the sale -

1

™

)

deed portion. The second clarification’ pertains to construction in the cons_truction :

agreement portion. Therefore, this’ clarification is applicable to them.

Thé department has ,'ﬁery' narroWIy intefpfeted. the Board's clar’iﬁcatiori and
concluded that if the entire complex is put to personal use by a single person,
then it is excluded. The circular or the definition does not give any meaning as to

* personal use by a single. person. In fact it.is very clear that the very reason for
Jissuance of the circular is.to clarify the applicability of residential unit and not the
residential complex. ' Do IR : _

Where an exemption"is granted through Cirgular ‘No. 108/2/2009-5.T. dated
289.1.2009, the same cannot be denied on unreasonable grounds and illogical

- interpretation as above. Inh the definition “compiex which is constructed hy a

person directly engaging any other person for designing or planning of the

- layout, and the construction of such complex is intended for personal use -
as residence by such person”. - Since'the reference is ‘constructed by. a -

(xvi} .

person” in the definition, it cannot be interpreted as “complex which is constructed
by ONE person “similar the reference “personal use as residence by such person”

-also cannot be interpreted as “personal use by ONE person”. Such interpretation

would ‘be totally against the principles of interpretationof law ‘and also highly
fllogical. =~ I R s :

With the above. exclusion, no Sefvice Tax is payable at all for the consideration

. pertaining to construction service provided for its customer and accordingly the

{xvii)

{xviii)

(i)

'SCN s void abinitio. -

Non-taxability of the construction ;ﬁfO\}ided for an individual customer intended for
his personal was also clarified by TRU vide its letter dated F. No. B1/6/2005-TRU,

dated 27.7.2005 during the introduction of the levy, the{efore the Service Tax is

- hot payable on such consideration. - |

The Board in between had clarified in.an indiqatiﬁe_mannér that the personal use

of a residential complex is not liable for Service Tax in the Circular F.No..

332/35/2006-TRU, dé’_:lted 1.8.200_6.‘ :

Assuming but not admitting that when the entire residential complex is meant forg

person for his personal use, then such complex falis under excluded category is
to be considered as interpreted by the SCN, then the entire Section 65(91a) gets
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(xxi}
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defeated as in case “complex belongtng fo smgle person there would be noihmg
called as a common area, common water supply ete, the word “common” would
be used only in case on mulhple owner and not in case of smgle owner, therefore
the [nterpretataon of the department is meamngless

Without DI"EjUdlCQ to -the foregomg the followmg dectsxons that have been
rendered relying on the Board's Circular are as under: .

-~ M/s’ Classic Promoters and Developers,  M/s C!asmc Propertles Vs. CCE -

Mangalore 2009-TIOL-| 106-CESTAT-Barig -

- Mfs 'Virgo Properties - Pvt Limited - Vs CST Chennal (Dated" May 3 ‘

. 2010} 2010-TIOL-1142-CESTAT-MAD
- Ardra Associates Vs. CCE, Calicut - [2009] 22 S'IT 450 (BANG -CESTAT)

- Ocean Builders® Vs’ Comm:ssmner of C. Ex.; Mangalore 2010 (019) STR

0546 Tri:-Bang
- Mohtisham Complexes Pvt. Ltd. Vs Commr of C. Ex Mangalore 2009
{016) STR 0448 Tri.-Bang

- Shri . 8ai - Constructions . vs Commlss:oner of Service Tax, Bangalore
2009 (016) STR-0445 Tri.-Bang '

. Fuﬁher, in the Finance Bill, 2010 there. was an _exp]_anatio'n added to the Section

65(105)(zzzh) of the Act where the taxable service cornstruction of residential
complex is defined. This was the first time the deeining fiction of the service
provided by the Builder was brought into Service Tax net (prior to this only the

~ _coniractors were taxable). in-the clarification issued by the TRU vide D.O.F No.

(xxit)

334/1/2010-TRU dated 26.02.2010, it was stated that in order to bring parity in the

tax treatment among different practlces the said explanation of:the same béing -
.prospectlve and also clarifies that the transaction between the builder and buyer

of the flat is not taxable until the assent was given to the bill. Hence this shows
that the transaction in question is not hable to Service Tax for the period of SC,

Further, Notrﬁcat:o’n No. 36/2010-8T date_d 28.06.2010 and Circular No. D.O.F.

334/03/2010-TRU dated: 01.07.2010 exempts the advances Teceived prior to

©01.07.2010, this itself iridicates that the liability of Service Tax has been triggered

for the construction service provided after 01.07.2010 and not prior to that, hence

. there is no liability of Service Tax durmg the perlod of the subject nohce

(i)

{xxiv)

- {xxv)

(xxvi)

{xovii}

(cxviify

Trade notlce F.No VGN{30)80/T rade Notice/ 10/Pune dated 15 02 2011 issued by -

Pune Commissionerate specifically clarifiéd that no Service Tax is payable by the

builder pr;or to 01.07.2010 and amounts. received prior to that is also exempted

Since’ the issue 1s prior to such date the same has fo be sel asade

Further, the clanflcahon has been lssued by the board Clrcular No. 181/2/2012-

ST, dated 10.2.2012, wherein it has clearty clarified that. there is no Service Tax

liahility prior to 01.07.2010.

-The Hon'ble Triburnal of Bdnga!ore in the case of Moht;sham Complexes {P) Lid.

Vs Commissioner of C. Ex., Mangalore 2011 (021) STR 0551 -Tri.-Bang stating
that the ‘explanation lnseried to. Section 65(105)(zzzh) from 01 07.2010 is
prospectwe in nature and not retrospectlve :

The  definition of Works Contract Serwce aiso Uses the phrase “ReSIdentlal :
Complex” therefore on the same ground. of. personai use as’ mc—_,-ntloned supra; |

would mutatis mutandis apply to'works contrac‘t serv;ce ‘as well

On introduction of wo‘rks contract service the chargmg sechonﬁﬁ of the Finance
Act, 1994 was amended to include clause (zzzza) to be taxed at the rate of 12%.
fn addition to this there is an option of payment of Service Tax under composition
scheme was given under the Works Contracr (Composmon Scheme of Payment
of Service Tax) Rules, 2007. : P

Department contended the benefit of Compos;tion scheme in respect of long term

contracts entered prior to 1.6.2007 is not applicable by misinterpreting the -

clarification issued by CBEC vide Circular No. 128/10/2010-5T dated 24.10.2010.
VWhen S_r_f_:r\nce Tax was not applicable - prior -to 01.086. ZOQ?’ then_ amount

Y

s

I§



. errqhé_ousiy paid cannot be considered as Service Tax at all, therefore that .
implies that.no Service Tax has been paid on such contract and can opt making

(xxix).

paynj‘e.nt of Service Tax under the composition scheme.

Assuming but not édr_nitting that amount err;'ian.eou'sly paid if considered Service

_-Tax,.0nh close reading of Rule 3(1) and Rule 3(3) it clearly specified that instead of

_ (3}

paying Service Tax at the rate- specified under Section 66 composition rate may
be opted and such option can be opted before paying Service Tax in respect of
the said works contract, therefore the Service Tax so referred in Rule 3(3) is only
the Service Tax paid at normal rates under works contract service only and not
under any other service. =~ . - L :

Whe"r:)' a ne'\,ﬂ_.r levy has been introduced and Service Tax is ‘applicable only after
such date, then the question of assuming that the reference of Service Tax paid

‘made; in Rule 3(3) can’in no ‘point of imagination can be considered that the

--(xxxi)‘ :

reference is with respect to payment under any other service.

'Assujrﬁing but 'n'ot admitting’ that there being a Servi"cek_'l"éx Iiébiljty on such

- transaction, the liability_has- been . rightly discharged and amount paid prior to
- 01.06.2007 is erroneous. Therefore the SCN has to set aside. e

(_)_<xxii).

 Rules; 2007 overrides the. Section 67 of Finance Act and Rule 2A of the Service.

materials).

{oexiil)

(xxxiv) ._

Ruléé("l)' of Works Contract (Corﬁposition scheme ‘for péymenf of Service Tax)
Tax (Determination of Value) Rules, 2008. When they are opting for composition
scheme the valuation has to be done as per Works contract (Composition scheme
for payment for. payment of Service Tax) Rules, 2007 and not-under Rule 2A of
Service  Tax (Determination bf.'_Val'ue) Rules, 2006. for (exCI'usiQn of value of

Itis 'd'ifficult' for them to asée'ss-'t_he value of-__jtranSfeif of pfbperiy m goods in the
execution of the said works cc_')nt_ra:ct._ So, because of the above reason they opted

for composition scheme. -

Wheﬁ._-there is no chahge of thei_r_'aétivity_ fci:'r'_'t'he_ saméitr?nsectié}n and for the
same agreement/contract, however only based on the period howithe same can

be classified under two different category of service is not been brought out in the

{xxxv)

:the “works contract service” the “construction of complex: service” was deleted. -

SCN and also the legal basis for classification is also not provided. Further such -

classification is against the principles of classification asif the:transaction is

covered under one category, the ‘need of ‘new -service -introduction was not
warranted. o ‘ B . -

The above interpretation would have been possible in case. if on introduction of

However, in the absence of such deletion, it is clear thal what is covered under

- “residential .complex service"-is not covered under "works contract service” and

(ooevi)

" receipt of the c_onsie;'ierjation is not legally sustainabie”.

(xxxvii}

therefore classification of the same contract under two different services is not
improper. TR I PN = :

Such act is against the Circular No: 98/1/2008-5.T.. dated 4.1.2008, where it is

clearly clarified that “vivisectinig a single composite service and classifying

the same under two different taxable services depending upon the time of

Without prejudice to the foregoing, .thé receipts upto- 31.05.2607- is not Hable for -
Service Tax, since the same is covered under the “works contract service” which

is applicable to tax only with effect from 01.06.2007 and hence the liability on all

(ooxviif)

the receipts after 01.06.2007 under composition: scheme (2.06% & 4.12% as
applicable . for the . relevant period) - the liability of Service Tax would . be
Rs.1,02,76,647/-. Even assuming Service Tax has to be paid, there has been an
error in computation of service by the SCN the actual amount payable would be

Rs. 2,73,14,803/- and not as envisaged by the SCN.

I at all payment under composition’ scheme j:ié not bermitted, thai restriction is

only for the “ongoing contract” and not the “orjgoi_ng project”. Each project would _

-

.
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be covered by a multrpie oontract/agreements w:th the various. customer and the
restriction if at all can be made on such contractlegreemente which has been

entered -prior to -01.06.2007 a_md Service Tax was paid on the same under -
‘construction of complex service” only, which for continuing the payment under -

the “construction - of : comptex under the abatement scheme, there is no
restrictions’ since the entry “construction of complex” is still in exustenoe has not

“been deleted. Further the contract entered after 01.06.2007, that no Service Tax

paid at all on such contract earlier would also quailfy for the abatement scheme at
the applicable rates and hence such benefit has to be extended and accordrngly
Service Tax payab!e on the same wou[d amount to Rs. 1 83, 17 151/—

Wlthout pre]uctrce to the foregomg, the change of classrﬁcatlon any payment

under composition is not permitted for the entire prOJeot then the Service Tax can
be paid under the “construction of complex service” under the abatement scheme,
throughout - the period and . hence m suoh case habrllty would * arise to
Rs.1,81,55,494/-. :

When Ser\noe Tax itself is not peyabie the question of interest and penalty does
not arise. It is.a natural corollary that when the principal is not payable there can

~ be no guestion of paying any interest as held by the Supreme Court in Prathiba

(xii}

- Processors Vs. UOI, 1996 (88) ELT 12 (SC).

Wlthout prejudice to the foregoing, the. demands are barred by | limitation 1nasmuch
as it has invoked the extended period of limitation under proviso to Section 73(1)

“of the Finance Act, 1994 mechanically. without any justification.. There ‘was a - . -

complete ‘disclosure < to “the . department "as. to their understandlng fo " the
department by way of the repeated correspondence and also-they had. sought

* clarification  from the Board, which is still awaited, in such: scenario invoking

~ of limitation on'a later date does not arise.

(i

xRy

(xliv)

- Marsha Pharma Pvt. Ltd. Ve Commlssmner of C Ex., Vedodara 2009 (248)'

(xv)

. be a ground for invoking extended penod of !1mztatton !n tht ¥

extended. period of limitation based on. this grotind.. When they volunteered and -
has intimate to the department as to norn- payment of Service Tax and the same

was not reacted by the Department at that Juncture and mvoktng exiended penod

SCN has not olearly brought out-that- What rrusrnterpretation or what incorrect
conclusion was made by them il the entire notice, but is only a mere allegation
without any substance. SCN has not brought out: any documentary evidence to

prove that the misinterpretation of defmition of Worke oontraot has resulted in

evasion of Servlce Tax

The interpretation of the deﬁn:tlon of works oontract as rnade by them and by the

- department vide para 7 is one and the same, that is the amount received post

01.06.2007 is leviable to Service Tax under "works contract service”. Further, the

" advice for change of ¢lassification from” “construction. of oompiex service” 1o

“works. coniract service” was recommended by the’ Addrttonal Commissioner of

‘Service Tax, Hyderabad-Il Commissionerate vide letter No. HQ ST No. 8 dated . -

24.02.2008 and hence the same 3 not their braln ohrld but the same was that of

" the Department

Non-payment of Service Tax due to mterpretatlon of statutory ‘prowsnons cannot

regerd they rehed

on the following case laws: - e

- Sujana Metal Products Ltd. Vs Commtseloner of C Ex Hyderebad 2011 (273)
ELT 0112 Tri. -Bang

ELT 0687 Tri.-Ahmd "
- Jagriti Industries Vs Collector of Central t:xolse Aurengabed 2001 (127) ELT
0841 Tri. Del . _

They disclosed vide their letter that it was in recelpt of the conmderatton for the -

construction, however based on the circular Service Tax was not paid and hence

such allegation that fact reveled only after investigation is not factual and hence’
‘of such’ ground extended period should not. be invoked. In this regard, they .

piaced reliance on the following judicial decisions to support their contention:
- Mercantile & Indue Deve[opment Co. Ltd Vs C. C. E Mumba; It



- Cosmlc Dye Che mical v. CCE, 1995 {75) ELT 721(SC)
- T:N.Dadha Pharmaceuticals v. CCE, 2003 (152) ELT251 (SC)
- ~Tamil Nadu Housing Board v. CCE, 1994:(74) ELT 9 (8C) 1& U
- Padmini Products'v. CCE, 1989 (43) ELT 195 {SC) - :
- * Pahwa Chemicals Pvt: Ltd v. CCE, 2005 (189) ELT 257 (SC)
- Gopal Zarda Udyog v. CCE, 2005 (188) ELT 251 (SC)
- Kolety Gum Industries v. CCE 2005 (183) ELT 440 (T)

- - GTN Enterpnses Ltd . Vs. CCE, 2006(200) E. LT 76(Tn Bang)

{xlvi) Balance sheet of companies bemg a publlcly available. cfocument allegation of
: suppression of such information, not” sustainable and extended perlod is not
-invokable In this regard, they relied on the following case laws: =
' Martin & Harris Laboratories Ltd. v. CCE 2005 (185) E.L.T. 421 (Tr|)
- Hindalco Indus. Ltd., v. CCE, Allahabad, 2003 (181) E.L.T. 348 (T) .
- Rama Paper Mllls vs Commlssmner of C Ex, Meerut 2011 (022) 3TR 0019 |
Tii. -Del '

(xﬁvii) The. Hon ble Supreme Court in case of CCE Vs. Alcobex !Vletais 2003 (153)_ELT

241 (SC) held that once the notice is issued under the proviso for larger period, it

- cannot be treated as _notice under main Section 11A ibid for sho_rter period of six

months. On this ground, since the notice is issued under proviso to section 73(1),

it cannot.be converﬁed into regular penod and demand the Service Tax under
Section 73(1)

(xlviiiy . When the tax itself is not payable, the guestion of penalty under Section 78 does
ot arise. Further, assuming but not admitting, that there was & tax liability as
envisaged in SCN as explained in thé previous paragraphs, when they were not

at all liable for Service Tax and further also there was a basic doubt about the
liabitity of the Service Tax itself, they were acting in @ bona fide belief, that they .

are not liable to callect and pay Service Tax, there is no question of penalty under

Section 78 resorting to the. provisions - of - ‘Section 80 constdermg Et o be a
: reasonable cause for not collectlng and paylnq Service Tax

{xlix; Al the grounds taken for extended peraod of Ilm;tatlon above is equally
' appilcable for penalty as well. There is lot of confusion of applicability of service
- on their activity. Supprassion or concealing of information with intent to evade the
“payment of tax is a requirement for i [mposmg penalty. it is a setiled proposition of
law that when the assessée acts with a bonafide belief especially when there is
doubt as to statute also the law being new and not yet understood by the common
public, there cannot be intention of evasion and penalty cannof be Iev:ed In this
- régard, they relied on the following case laws::

- Hindustan Steel L.td. V. State of Orissa - 1978 (2) EE_T (J159) {(SC)
- Akbar Badruddin Jaiwani V, Collector - 1990 (47) ELT 1461(SC)
- Tamll Nadu Housmg Board v Collector 1990 (74) ELT 9(30C)

i2.2 ‘Dates. for personal hearmg were: flxed on 06 12.2012° and
C18.12.2012. _Shr1 _ V.S.Sudhn, Chartered Aecountant and a’uthorise'd.
representative. along '\.vith'Shri 'S.oham Modi, Partner of M/ s.  Mehta & Modi
Homes, Secunderabad. appeared for personal heanng on 18 12. 2012 They
reiterated: the wriLten submlssmns rnade vide their letter dated Nil received by
the Department on 22. 02 2012. They submi‘rted add1t10nal written reply dated
18.12.2012. and stated that the Lost of mater;al transferred be allowed as
deduehon Whﬂe Lalculatmg the iaxable value. In th1s context they 1equestec{
for Lwo days time for sub“mtung addmonal 111for1nat10n in the case and

1eq_uested to decide the case taking. into _conmdez_atlon their _Submlssmns made

in the case.
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In the__additioh_ai written rciﬂjfﬂatéd*lS.lQ.IZO 12 ﬁléd'_ dﬁring: the

the course of personal hearing, Wherein,_whilé reiterating the submissions made

in their reply da_ted-Z]f.OQ.Q_U 12,.-t'hey, in'téralié;,.'-submit{éj.cl as follows:

-

- (i)

(iii)

(iv)

v -

.(Vi) -

{vil)

‘The demand under the “Construction. 6f’_:_comble:x 'éé_rvice*'._féf"'perkjd_prior to |

1.6.2007 and under"‘\NOrks contract service” after 1.6.2007 is not sustainable.

The tesidential complex as defiried under. Section__65(91a)-off the Finance Act,
1994 clearly states that building/ buiidings having rmore than twelve residential:
units. Since in the presént case, the Silver oaks hungalows . are independent
house, they do not satisfy the definition of fesidential complex and hence are not -
covered under Works Contract Service. 1 this regard, they relied on the following
case laws: o S FI '

- Micro Marvel Projects ~ 2012 (25) STR JiB4 (8C) :

_ Arihant Construction Vs. CCE, Jaipur — 2012 TIOL 767 CESTAT Delhi

Assunﬁing But not admitting the Service Téx, if _any,_ is 'péyable_ in so far as levying
Service Tax on the value of _materiais’iﬁvoived;in_ the said Works Contract is .
conecerned, it is Ulira-Vires the con__sﬁtution' as Article 265 of Constitution of India

clearly stated that no tax can be collected without the -autherity of jaw. In the -

present case, Department has no authority to levy Service Tax on the materials
portion invalved in the contract. SR

The question came for c_onsiderat'ion in Builders' Association of india & Ors, V.
Union of india & Ors: [(1989) 2 5CC 645] and M/s. Gannon Dunkerley 3s Co. &
Ors. Vs. State of Rajasthan & Ors. [(1993) 1 8CC 364}  has expressly been laid

down therein that the effect of amendment by introduction of clause 20A in Article

. 366 is that by legal fiction, certain indivisible contracts are _d_e"e_med to be divisible

into contract of sale of goods and G_ontrac‘t'of_ service.

Apply_ing the same f_atiohale-, in the pres'eht_gésé Ser_vlce Tax ghould be collécted |
on charges which appertain to the contract for supply of labour and services and
should not be levied.on the value of goods involved in the execution of the Works

Contract.

Assuming the benefit of cmhbbsit_ion" sch'énﬁe is available as articulated by Rule
3(3) of the Works Contract. {Composition Schems for Payment of Service Tax)
Rules; (2007 is available only- where ‘an’ option “has  been exercised prior f0 -

payment of Service Tax in respect of & particular works contract. in this regards, it

is pertinent to- discuss what a contract is: ‘Can'it be said that entire project of
Guimehar Gardens is @ Confract? According to Section 2 sub-section (7) of The
indian Contract Act, 1872 Contract is defined as “ah agreement enforceable by
law”. In this regards, it is- fmportant ‘o note that they enters into an individual
agreement to’ sell for_each unit in;the'Proje(_:’t;Gu!_rncha_r[i("‘s_ardens. Later, a sale

deed is executed; to enforce each such '.agreemeht_:tq‘;_i';sell.'A sale deed-is

governed by The Registration Act, 1608 and is an important document for both

the buyer or the traneferee and the seller of the transferor, A sale deed is
exccuted after the execulion of the ‘agreement to selt, and after compliance of

various terms and conditions between the seller and the purchaser mutually.

- Therefore, each contract {sale deed) entered into with gdch owner is a separate

works contract and benefit of compqsitipn-' should be given 1o each confract.
entered into on of aﬁe_r;O‘I.DB.ZOO? and where payme’nﬁt-has not been made
otherwise than for composition scherme. - U '

Without prejudice to the foregoeing, on close reading of Ruie 3(1) and Rule 3(3) it
clearly specified that instead of paying' Service Tax at.thé rate specified under
Section 66 compnsition rate may be opted and such option can be opted before
paying Service Tax in respect of the said works contract, therefore the Service
Tax so referred in Rule 3(3) is only the Service Tax paid at normal rates for the
works contract service only and riot under any other service.
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(viti) - it is also a well settled pnnmple of law that the law does not compel a man to do -
' that which he cannot possibly do and the said principle is well expressed in legal
_maXIm “lex non cogit ad tmposs:bma” which is squarely attracted to the facts and

circumstances of the present case. The unforeseen circumstances beyond thelﬂ_ 2

control of the hoticee if resulted in-payment of Service Tax under taxable service
as existed at that point of time, substantial benefit extended under ancther service
introduced at later point of time& cannot be denled “In this regard, they relied-on

*‘the on the decision of the Hon'ble: Tribunai in the case of Sundram Fastenars Ltd.
v, Co!!ector of Centraf Excise, Madras repoded in 1987 (29) E.LT. 275,

() They paid an amount of Rs.72,22 058/-. However, noti.oe_has aokhOwledged only
Rs48,57,473/- and Rs. 11,00 000/— SR

~(x) . n case Service Tax if any, is payabie by them and. oompos;tlon berefit is not
extended, the Cenuat credit benefit on Input services should be extended and if at-
all such benefit is not extended to them they shall be ehglble to avall benefit on -
rnpuis recelved by them as well '

(xi)' The penalty is not lmposabfe on them and their case is'a fit case for waiver of
. penalty under Section 80 on the foilowmg grounds
- a-Reasonable Catlse,
- b, Bona fide Belief . -
c. Confusron lnterpretation lssues mvolved
12.4 I‘urthel the HOUCE:B also mdde addltlonal submlsszons vide Lhelr
letters dated 24.12. 2012 and 02 01. 2013 glvmg the dctaﬂs of consumption of :
materxals in Lhe s&ud progect and accordmgiy computatmn of Sermce Iax and as

Well as on the bqs1s of com pos1t10r1 scheme

13, . B have careful]y gone through the show cauee notlce wrlttcn rephes :
: submltted by ‘the 11ot1cee submlssmns made durmg the course of personai
hearing held - on 18, 12. 2012, addmonal submissions made subsequently and

duly conmdered the case laws' Iehed upon by them in their support

14, . In the case on the hand demand of Sermce Tax was made agalnsf.'_

- the notlcee on ‘the promsmn of service: under the category ‘of - Constructlon of o

Complex Service dunng the penod from 01. 04 2006 1o 31 05 2007 and under:
Works Contract Ser\nce durmg the penod from 01, 06. 2007 to 31.12. 2010. The
nature of act1v1ty in the instant case is that the noticee underiook con.:trueﬂon
of three projects v1z Sllver Oalk Bu_ngalows (Phase I) Silver Oak Bhingalows
(Phdse I} & Silver Oak Bungalows (Phas.e III] havmg more: than 12 residential
| units in each project Consequent to. sale deed for semi- ﬁmshed re31dent1al
units, they entered into agreement of construcuon/ complehon with md1v1dual

buyers of reSIdentlal units. .

15.1 It is contended by the notlcee that the mdependent house w111 not.-
come uuder the ambit of deﬁnltion of re&udenual complex masmuch as the’
conditions mentioned in the said definition except COomimon facﬂltles were not’
satistied. It is further coniended thaf the construcﬁon of residential units for :

individual prospective buyers intended for personal use and are outside purview
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of Service Tax in terms of Sec‘oon 65(91a {111} of the- Fmancc Act 1994 and
Board’s CertﬂalS No 108/2/2009 -ST dated. 29 01 2009 F.No. o32/35/2006~'j

TRU dated Ol 08 2006 and Board’s letter FNo B1/6/2005—- TRU dated

27.07.2005 and as such there is no levy of Serv1cc Tax IIere, it would be

peltment to look into relevant p10v1s1ons of the hnancc Act 1994 Wthh are .

reproduced hereunder:

Scctwn 65[91a] of the Fmancc Act; 19941 _
- Y(ela} “reszdentlal complex meons any complex compnsmg of
fi) d butldmg or bmldmgs, havmg more than twelue reszdenual umis, )

fii} a commort. area and

fiit) any one or more. of factln‘,zes or ser vices su.ch as park Zzﬁ par King space,

commumty hall, common water supply or eﬂlueni treatmeni system located

within a p;ermses and the layout of such premu;es 15 approved by an authority

under any law Jor the time betrﬂg in force, but.does not mclude a complex which.is

constructed by a person directly engagmg any other person for dcsrgnmq or

plannmg of the lagout, and the constructton of such complex 15 mtended Jor

personal use ds resxdence by such persoit.

'prlanauon — For. the remoual of doubés at 15 he.feby declared that for the

purposes of this clause -

' (a) ersonal use” includes permtltmg Ihe complex jor use as residence by
another persomn on rent or without consxdemtton :
(b} “residential unit” means d smgle house ord smgle apartment intended

foruse as a placc of residence; ]

On a careful reading: of the abovc prowsmns, 1t is clcar that’ thc 1cmdent1al

‘complex means arny complex compnsmg of a buﬂdmg or bullchngs havmg more
than 12 residential units, a CoImon arca and- cotmmon facﬂltles located in a-

prcmlses which is approvcd by an authority, under any law. It has cleatly been '

brought out in the notice that the cach pmject compnscs of moic than 12
' residential units, havmg common arca & comymon fac1hLlcs and. also the layouts

of the same Werc duly approved byt he competent authonues Havmg conceded

' Lhat the projects are havmg Common faclhtles, the- argument put forth by the:

not1cec that the other C011d11,1011a menhoned 1n the deﬁnmon q.rc not fulfilled is
vague and without any basis. It is common knowledge that any layout which

provides for common facilities will auiomahcaily have common area. IIcnce the

contention of the noticee is not acceptable. As regard to their content]on that

the residential unit is mtended for pcrsonal use, it is- clear from the statutory
provmlons that il a complex is constructed by a pcrson duecﬂy engaging any

other person for demgnmg or planning and thc (,onstrucuon of Lhe said complex
. . »i

i .

o
&



is intended for personal use then such service is exduded from the levy of
Service Tax. However the said exclusion 13 not apphc*able to the mdl\ndual
re‘ﬂdentml umt ina prc:Ject havmg more than twe]ve resu:lenual umLs Further,
as rlghtly contended. by the noticee that whﬂe 1nierp1 etmg the statutory 1 ,1 4
provisions of - the law no word% should be added or deleted Further when the
law is unamb1guous the same needs to be 1rnp1emented in letter & spirit and
w1thout any dev1auon to 11 From the above, the intent of the leglslature is very
clear that construcllon of. enhre res1dent1a1 complex which is intended for
personal use is excluded from levy ol Service Tax and not the smgle residential

unitin a (,omplex In this regard ‘the followmg case laws are relied upon

fi) E)mte Vs, Parmeshwaran oubramarn [2009 (242 ) ELT 162 (SC)I

“15 na plethora of cases tt has been stated that where the language is
clear the mtentton of the legtslature is to be gathered ﬁom thc language
used. It is not’ the duty of the court either to enlarge the scope of -
legzslatmﬂ or. the mtentlon of the. Zegzslature, when the language of
the provision is p!ain. The court cannot zewnte the legzslat.on for the
reason that it had no power to legzslate The court cannot add words to a
statute or read wora"'s into it whtch are not there '!‘he caur't cannat on
ar assumptmn that there is a defeet or-an ommsmn in the words
used by the legzslature, correci, or make up assumed def‘cwncy,
when the words are clear and unamblgmous. Courts have o decide
what the law is and not what 1t should be. The courts adopt a construction .
) which wtll carry out the obvzous intention of the legtslature but cannot set
at naught legt,slatzve Judgment because such course would be subversive of

constttutmnal harmorf Y.

(11) UOI Vs. Dharmendra Textile Processors [2008 231) ELT 3 (uC)]

“It isa well settled prmctple in law that the court cannot read anuthmg into
a Statutory prouzszon or d sltpulated condzlton which s’ plam and .'
anambzquous A statute is an edzct of the legtslature | The language '
employed in a stafute is the’ detennmatwe fam’or of legzslatwe intent.

| Similar is the posrtzon for condtttons stzpulatecl in advertzsements

Thus, the conténtion of the noticee in this regerd is not ec(:epta'ble In this
regard, it would be pertment to- draw the, refexence to the IIon’ble CLSTAT '
Chennai Bench in case of M/ 5. LCS C1ty Makers Pyt. Ltd Vs, CST Chennai
'(Flnal Order NO 507/12 dated 03.05. 2012 - 2012 TIOL 618 C,ESTAT MAD),

wherein, it has been held that the exclusmn in the deﬁmtlon of the service is for
a Complex 1ntended for personal use and the -clause cannot be applied to

1nd1v1dual ﬂats in a complex Fulther, in the_.c;rculars relied upon.by the
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notwce it has eategorleally becn elanﬁed that When the ultlmdte owner enters
mto a contract for constiuetmn of a r‘esidentlal complex (emphaSIS Supphed}

Wlth a builder and aftcr such eonstmctlon the owner recelves such proper ty for

personal use. then the samc is excluded as per: the deﬁnmon prowded under :

Section 65{91&} of the Fma_nce Act 1994. Thus, it” appears that the notmee
failed to understamd the provisions of statute and content of the. sald e1rculals
- It is also pertinent o mentlon that it has clearly been br ought out in the show
cause notice that the demand of Ser\uee Tax is'in consonanc:e w1th the Board’s
Circular. dated 29.01.2009. Thus, the conten‘uon of the : notlcee is not

aeceptable and the case laws are clearly d1st1ngu1shablc to the ,[acts of the case.

For mstance in case of M/ Classic Promoters and Developcrs M/s Classic:
PlOpel'tICS Vs CCE Manijalere 12009 ~TIOL- 1106 CES’I‘AT Bang], it is only an -

‘interim order, while dlspos111g the stay apphcatmn and has not atiained ﬁnalﬂy
In cases of Ardra Assocxate_s_\(s CCE, Calicut - [(2_009) 29 STT 450 {BANG.—
CESTAT)] s_rl_cl' Shri - Sai Con_stxuctioris vs Commiesiener _o.f * Service . "T_ax,
Bangalore [2009 {0163 STR 0_445 ) ’I‘ri.-Béilg], __the _1ﬁéitef was: remanded for

denovo decision and th'e issue ha,e not 1'eacﬁed _ﬁnality.' o

15.2 It is also contended by the noucce that the cxplanatmn under

.Seetmn 65(105)(zzzh) was inserted only with' effe(;t ﬁom o1. 07 2010 and the _

same is prospectwe in terms of the clariﬁ(,atmn 1seued by the Boa1 d vide 1eLLe1
D.0O.F.No. 334/1/2010 “TRU dated 26.02. 9010 and as such levy of Service. Tax
on the construction service prior to that date is not tenable Befme going 11'11_0
the merits of eontenuo_n,.u would be 1el_evau_nt_ to 1001{_11110 thc sa_.td explanation

which is reproduced hereunder:_

“Explanauon ——1*01 the purposes of thas sub- ciause constructwn oj a

complex which is, mtended Jor sale wholly or partly, by a bu;lder or dny

person authorised by the builder before dunng or aﬁer construciwn (exeept.

in cases for which no sum is recewed froin or on behalf of the p:ospc'clwe .

buyer by the budder ora person authon ised by the builder before the grant

of complelwn cer: uf‘ icate by the auihortty competent to 1seue such (,emjtcate

under any law for the time bezng in force, shall be deemed t0 be Sermce '

- provided by the builder to the buyer

On plain reading of the above- expldnation iﬁ is 'clear fhai any ':éinount received

towards construction of complex intended for sale is subjected to 1evy of Service

Tax under the eategozy of cotistruction of complex service, il ihe said amount is

received before grant of completion certificate by the competcnﬁ authmity In

other words, even .sale of collsuucted complex is deemed service and the same

is subjected to levy of Service Tax it case the same has takcn place before grant



of completton certtﬁcate by the competent authorlty, whlch was hitherto

exempted from Ievy of Service Tax under the category of constructlon of comp]ex

service.  However, .in the mstant notice, - the’ amounts recewed [rom each .

mchwduat customer to the r=xtent of sale deed Value were aheady excluded from
the Value of taxable services for the purpose of computatmn of Service Tax.
_Thus there 1s ‘no demand of ‘c:erwce Tax on tl:te value corres ponding to the sale

~of resrdentlal unlts and demand was made only on the -amounts rece ived from

the customers towards construction agreement ie., post exccutlon of sale dced s

Hence there is ' no case for the notlcee masmuch as their contentlon was

already cons1clered posmve}y in the demand notice Itself Slmﬂarly, the reliance .

placed on Notlﬁcauon No 36/. 2010 ST dated 26 08, 2010 IS also of 1o he]p to

their. case. As regaards to the rehance placed by the notrcee on the: Board’s |

' Clrcular No.151/2/ 2012 ST datcd 10. 02 2012, the sald czrcular clarified the
issues relatmg to Tr1part1te Buslness Model However in the mstant case, there

is no such busmess model and accordmgly rehancc on the said circular is

misplaced by the notmee ‘Thus, there isno case for. noticee inasmuch as their -

contentlon was aEready cons 1dered in the show cause I'.lOthE 1tself

'15.3 : ]t is a]so contcnded by the notloee that . the constructlon of

complexes undertaken by them Larmot be claosﬁ'md under two categoncs based'

on the perlod of prov131on of sew1ce and- accordmgly the demand. is not

sustajnable It is not in dlspute that the serv1ce category of ‘construction of

res1dent1a1 complex was mtroduced w1th effect Jrom 16. 06.2005 and was very ..

niuch in exlstcnce durmg the matenal perlod Works Contract Servxce came into
bemg w.ef 1. 6 2007 and 1nc1udes serv1ces such as Constl uctlon of residential

compiex erection, commlssmmng or mstallat10n etc with a specific condition

that there should be transfcr of property in goods 1nvolved in the exe cutlon of

soch contract and the same should be hable to a]es tax. The only new activity
brought in the am‘o1t of Ser\rlce Tax under Works. Contract ser\nce was scrvu:es

re]atmg to carrymg out tuznkey prOJects mcludmg EPC projects.. The very

purpose of mtroduchon of works contract servu:e was to enable the service.

" provider to pay the Service Tax on thc _sermce pm t_1on alone :where there was a
possibility of bilurcation of materials cost and's_ervice wvalués., This will in no way

imply that service‘s’ provided are ‘classified under tWo"categmies Further, it

would be pertment to refer to . Nouﬁcatmn No. 1? /2003 ST dated 20.6.2003,

wherem exemptlon from pftyment of Serv1ce 'I‘ax was prov1ded on thc value of

goods and materlals solcl by the servrce prov1der to the rec1p1ent of service, from

the Semce Tax 1ev1ab1e thereon under Sectlon 66 of the said Act, subject to-

condition that there is documentary proof spec:lﬁcal}y mdzcatmg the value of the

said goods and materials. Thus, the service portion was sub_lcr:,t to Service Tax

even if it 1nvolved transfer/ sale of goods Fur ther, there is no d.1spt1te: that the

156
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noticee undertook the Construction of residential colhplex 'havi.ﬁg more than 12

residential units. It would be pcrtment to menuon that clause {c) of the -

xplanahon of works contract. service ag prov1ded under Sectlon 65( 105)(= Zz,za}
of the Finance Aot 1994 covers . eemces relaung to coneru(,uon of a new

residential complex or a part Lhcreof onIy in thm regard }.elldﬂCC is placed on

the Ioilowmg Judlmal pronouncemerntts:

{i) Alstom Pro;ecte India Ltd Vs CSI De1h1 [4011 23) SI‘R 489 ('I‘rimDelj],

wherein it was held as followr' -

“(2) The entry “Servrce in relatron lo execulron of work contraot" 'as defined in
Sectlon 65(105)(22223) is drfferent from’ eervrces cleﬂned in other sub clauses of -
' Sectlon 65(105) In fact, as drscussed above, Seotlon 85(105) (zzzza) read with
Rule 2A of Service Tax (Determ:naﬂon of Value) Rules 12006 and Work Contract
(Compoerte Schemes for Payment of Seryrce ‘Tax) Rules, 2007 only provide a
new machinery provision for aseeesment of Service Tax .on “Erection, insfallation
or Commissioning ‘Contracts”, “Comfl’ié'rcial 'or inddslrial'coriélruclloh contracts”,
"Residential Constructlon Serwce Conlracts" and “EF’C Contracte”' involving
 transfer of property in goods on Wthh Sales TaxNAT |s chargeable But lt does
ot mean that these contracts were not Hable 0 Servace Tax pnor to'1-6-07 as as .
discussed above, “erection, mstallallon or commiss;onlng ser\nces“‘ “commermal ; _
-or mduslnal construction’ sewrce" Reﬁldentral conistructions serwces were taxable _ .
_ even prior to 1-6-07, even if the same mvolved use/supply of goeds on which
Sales taxNAT was payable |m|larly in respect of EPC conlracle which are -
-divisible contracts for desrgn & engrneerrng, procurement of goocls erection,
installations & c:ommrssronmg, Service Tax was chargeable even prror to 1 6 07 ‘-
on these taxable servroe component The taxable services covered by Section
._65(105)(zzzza) anol the servu,es covered by Sechon 65(105)(zzd) [erectlon '
'mstallellon or commrssron ser\nces] Seotlon 65(105)(zzq) (uommercra] or -
rndustnal construction eervrce) and Section 65(105)(z7zh) [residential -
construction ser\frce} are overlapplng Whlle w. ef 1-8- 07 fo[iowmg lhe principle - _
of harmomous oonstructron it can be eald that while - Section 65(105)(zzzza) :
Would cover the ser\nces deflned by Sectlon 65(105)(22(1) Section 6.3(100)(22«:{) |
Section 65(105)(zzzh) and EPC contracts which involve transfer of properly is-
goods an Wthh tax as sale of goods is Iewable and Sectron 65(105)(zzd)
65(105)(zzq) and oectlon 65(105)(zzzh) Wlll cover erectlon mstallalron or
oommrssromng service, commercsa! or mdustr:al constructlon servuces and .
‘residential construction eerwoes respeotlvely not mvolvrng transfer. of properly in
‘goaods, but it does not mean tha_t prior to 1 -6- 0_7, the e_ennces covered by Section
65(105)(zzd), 65(105)(zzq) and 65(105)(zzzh) involvinig trarisfer of property or
goods were not taxable. Giving such an intérpretation t_o_:f'_Seclion 65(1'05)(22223)
will be against the intention of the - legislation lota_x—-‘ “ereclion, _ihelallation or

commissioning " services”, ‘commercial ‘or industriaf -construction . services”, or

Q.R.No. §6/2012-Hyd-I Adjn (S.7.)
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(i)

resrdenttal constructton service” durtng the peri rod priar to 1:6- 07 Thus Section
65(105)(zzzza) is more like: headmg 98.01 of India Customs Tariff pertaining to
Project Imports Whlch provtdes a separate mode of assessment of Customs duty
on a number of magchines and other goods |mported for initial setttng up of a plant '
ora substantial expanston of an existing plant. The judgment of Hon'ble Bombay
High Court in case of Indian National Shfpowners Association’ (supre) is therefore _
not appttcabte {o the servtces covered under Sectton 65(105)(222251) as semces
covered by thts Section and Sectron 65(105)(zzd) 65(105)(zzc|) and (zzzh) are
overtappmg As regards the judgment of Hon'ble Karnataka Htgh Court in case of' |
Turbotech Precrsrons Engmeer.rng = Ltd (supra) emce this: judgment does not
discuss as o how prior to 1-6- 07, the type of contracts mentroned in Explanation
to Sectlon 65(105)(zzzza) were- not:: taxabie under Sectton 60(105)(zzd) _
85(105)(22q) or 65(105)(zzzh) the same is not a btndtng precedent '

{3) Trtbunal in case of & un:t Hl tech Engmeers Ltcl v. GCE; Nagpur (para 5 of
the Judgment) reported in 2010 (17) S. T R. 121 has held that constructton servtce

-~ was’ taxabte even durtng perlod prtor to “4-6- 07 the dete from wh:ch Sectton g

'65(105)(zzzza) regardrng works contract servrce was mtroduced

M/s. LCS City Makcr F’Vt Lid., vs. CST Chenneu (Ftnel Orde1 No 507/12

dated 03.05. 2012- 2012, TIOL 618 CESTAE‘ MAD) wherein, 1t was held as

follows

- (i)

“10.2, We have examlned thts argument What we flnd is that the entry in section 65

{165) (zzzza) of Finance Act, 1904, called as "Works Contract Servrce ‘covers certain

services vvhlch are covered by entrtes in seotton 65(105)(220’) 85 (105) (zzq), 65 :
: (105)(zzt) 65(1056) (zzzh) etc of the said Act, before and after the introduction of the

new entry for works contrect So this cannot be tntcrpreted as an a!together new entry,

It only provides a new method of deterrnmrng the !tabttlty on such services at the option .
of the service provrder...- ..... : ' S '

M/s Instrumentatton Ltd Ve, CCE Jatpur I [2011 (23) STR 221 (I‘n -

Del.)], wherein, it was held as foltows '

“The entry Servtce in reEatton to executaon of work contract" as defrned in Sectton

B5( tOS)(zzzza) is- differerit from semces defrned in other sub-ctauses of Sectlon '_
65(105) in fact, as dlscussed above Sectron 65(105)(22223) read with Rule: 2A of

Service Tax (Determination of Value) Rules 2006 and Work Contract (Composite
Schemes t'or Payment of Servtce Tax) Rutes 2007 only provide a new machinery
provtsron for assessment of Service Tax on “Erectlon tnstattatton or Commissioning
Contracts”, “Commerclat or |ndustr|at constructlon contracts" “Res:dentra[ Construction
Service Contracts" and “LPC Contracts" mvolvmg transfer of property in goods on

which sates tax/VAT is chargeabte But it does ‘not’ mean that these contracts were not

liable to Service Tax prior -to 1- 6 07 as dtscussed above erect:on installation or

commissioning services”, “commercral or Jnduetrtel constructton servme residential
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lconotruotrons services were 1axabie ‘even prror to 1 - 07 even if the same mvoived
' uselsupply of goode -on whrch Sales iax/VA"i was payabie Srmllarly in respect of EPC
contracts which are dwrsrble contracta for dessgn & engrneermg procurement of goods,
.erection,’ mstattatlons & comrmssmnlng, Serwce Tax was: chargeabie even prior to
1.6.07 on thess taxable service component The taxable services covered by Section
65(105)(zzzza) and the servaces covered by Sectron 65(10J)(zzd) ereotlon installation
-or commission servrces] Sectlon 65(1 05)(zzq) (Commercral or mduetnat ‘construction
service) and Sectron 65(105:)(z7zh) [resrdentla] construction eervroe] are overfapping.
_ Whrle w.e.f. 1-6-07, fol!owmg the pnncrple of harmomous construotron it can be said.
that whrle Sectron 65(105)(7zzza) “would _cover the -services defined by Section

65(105)(zzd) Seotron 65(105)(z2q) Sectron 65(105)(zzzh) and EPC contracts which -

involve transfer of property is goods on which’ tax as saie of goode is leviable, and
Section 65(105)(2201) 65(105)(zzq) and Sectlon 63(105)(222?}) wil cover ereoiion
“installation or commlssronmg ‘service, oommercral or tndustnal ‘consiruction sennces
and ressdentlal construot:on senncee respectlvely not rnvol\nng fr ansfer of property in
goods, but it. does- not mean that. prior to 1-6-07, ithe services oovered by Section
65(105)(zzd) 65(105)(24q).:3nd 65(105)(zzzh) |nvoivmg ’transfer of property or goods
were not taxable. Giving . such an mterpretatron to" Section 65(108)(zzzza) will be
agamst the mtention .of the Iegislatron 1o tax-' erectton rnetallahon or commrselomng

W w

servaces ‘commercial or mdustnal construotron semces or resrdentral construc.tron

service’ durrng the perrod pr:or to 1 6 OT

Following the raho of thc above 1efe1red demsmns of the Hon’b]e Tnbunal and
going by the facts of the case, the actrvrty of constructlon servme pro\uded by the

noticee falls under  construction - of oomplex servxce in tcuns of Section
65(105}){(zzzh}. read with Section 65(30a) and Section 65(91'1} of . the Finance Act,

1994- during the period from 01.04. 2006 to 31. 05 2007 and under clause ( ) of -

the explanauon of 'works Contract ser\nce in lerms of Secuon 65(105)(2222&) of
the Finance Act 1994 during the perlod ﬁom 01 06. 2007 to 81 12 2010. ”Ehus

' thc contention of the noUcee in thls 1egard is not at,ceptable

S 15.4 Tt is further .contended by the notlcee 1.hat the bencﬁL of paymcnt of
tax under composition scheme should bo cxtondod to them. undel the kas
Contract (Composition Scheme lor payment of Servlce Tax) Rules 2007. The
Serv1ce Tax paid by the’ notloee under constructlon o[ complex servrcc for the
pr ov151on of services perteunmg 10 nnpugned prqecte puor to 01 06 2007 Should

~ be considered as payment of Service Tax. . Before going 11110 Lhc merits of the

contention, it would be per tinent to lock lnto the relevant Statuto:ry provisions of

the Act, which are as Eollows

Rule 3 of the Works Contr act (Composmon Scheme for pr;ryment of Ser vice Tax)
Rules, 2007:

‘[dr}!



[1 ) Noiwzthstanqu anything contamed in seciwn 67 of the Act and rule
" RA of the Service Tax (Determmaiwn of Value) Rules, 2006 the person lta,ble to
pay Service Tax in relation to works conimci ‘service shall have the optwn [£2)
drscharge his Service Tax lzabtltty on the wor?cs contract service promded or to be
provided, mstead of paymg Service Tax at the rafe specified in section 66 of the
Act, by paymg an amount equivalent to two per cent of the gross amount charged

Jor the work contract.

Explanataon For the purpose Of veiiverinnn. ;
(the zate of two percent has been mcreased to four percent with effect from
01.03. ')008 vide Nolzf catton No 7/ 2008 .S‘T daied 01 03. 2008}

(2 i‘he prowder of iaxable seruzce shall not take CLLN VAT credzt of duties or
cess pazd on . ang Y Iuputs used in orin relatzon to the &.azd works conlract under

the provisions of CENVAT Credzt Rules 2004

{3) The provzder of iaxable seruzce who epis to pay Servzce 'Jr‘ax under

ihese rules shal! exerczse such opt:on m respeci: of a works contr act prior

to payment qf Sewir‘e Tax in respect ‘of the said works cantrm"t ‘and the
oplion so exerczsed shall be apphcable for the enlue works Soritract and shall nat

be withdr awn un til the completton of the satd wor!cs contract

Rule 3{1) of 1he said Rules gives an opuon to the p1 ov1der cf taxable sew1ce to

- discharge the Service ’I‘ax on compos1t10n bagis.” Rule 3(2) spemﬁes that credit

on inputs uqed in prev1d1ng such_ se1‘v1ce shall not be - allowed Rule 3(3)

mentions that the promder of taxabIe sérvice. shal] exerclse such an optlon prior
to payment of Semce Tax in respect cf the Works contract Thus the payment '
-~ of Service Tax under composmon Scheme is subject to certam conditions as -

“mentioned above.- It is the resp0n31b111Ly of Lhe servme prov1der to [o]low ’Lhe'

LOIldlthIlb to avaLl the benefit under the saud scheme The servme provxdel has
to exerc1se an optmn before rnakmg payment of Service Tax in respeci of Works

contract for which they mtend to avail the benef1t under the said scherne Since

the 0puon is to be exercised before makmg payment of Serv1ce Tax in respect of
works contract and in- the 1nstant case the nctxcee aheady pald Servxce Tax_ _

under the categ,ory of conslrucl.mn of complex service in respect of such works

i

contract upto 31.05. 2007 the no’ucee are not entltled for the beneﬁt under the
comp031t1on scheme 111 this regard the rellance 1s placed on the dec1510n of the
.Hon ’ble  High Court of Andhra ‘Pradesh .in the case of M/ s l\agar_]una
Construction Company leited V8, Government of India [2010 (19) STR 321

(AP}, wherein it was he]d that:

‘On a true and fair cOnstruction of Rule 3(3) of the. 2007 Rules it is clear that
where In respect of a works contract Semice Tax has been pald -no optlon to pay
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Service Tax under the compomtlon scheme could be exercised: There is no
ambiguity in. this prov_lemn. The ent;liemen{ Io avafl ‘the benef:ts of the
composition scheme fs'on(y after an o,ot:on is exercrsed under Rufe 3(3) of the
2007 Rules arid this pro'visr"on speoiﬁcaﬂy 'enjoins" a disquéliﬁoation fo}*‘:exercise of
stich OpflOﬂ where Serwce Tax: had been pafd m respect of a works coniract To
putit succmcﬂy, Where Serwce Tax has been pard in respect of a works ooniract
the elig.'brhty fo exelcrse an opiron fo avarl the beneﬁfs of fhe Compos.'i.'on scheme
“under the 2007 Rules fs excluded g '

The above said decision is afﬁrmed by the Ilon’ble Apex Court {20 12-TIOL-107-
bC ST] In the above context 1‘chance is, aiso placed on the Board s Circular No. |
128/ 10/2010 ST dated 24.08.2010. I‘urther the contentlon of the noucce 1hat_

paymcnt made under the cateporv of constructlon of complex serw;ce should not _

be taken into cons1deration defies any loglc Tt ‘is further contended by the
noticee that the pro;ect underta};en by thcm is not covercd under single Works
centract and that separate contracts for each remden’uaj umt were entered into

with 1nd1v1dual buyers and as such the beneﬁt of composmon scheme should be

extended to them -in rcspect each such contract whlch was entered after

01.06.2007 and no payment of tax was macle JIn the mstant case, thezc is no

diSpute that the noticee undertook thc constructlon of plUjeCLS havmg more

than 12 reSJ.dentlal umts The constructlon of enme project/msm[cnnal'

complc‘{ is sub_]ected to levy of Semce Tax and accordmgly the entlre

project/ compiex is one WOI‘kS contract 1n terms of the provlslons of ciause () ol"

'the e‘iplanatlon under Wo1ks Contract Ser\ncc as- prowded under Section

65(105}{z77za) of the Finance Act, 1994. I*ulthcr thc constmctlon of each
rc.gldentlal unit is only a part of wor rks’ contract ie., ent1re prOJcCt/ complex and
each such construcuon of resldentlal unlt cannot be construed as separate

works contract Thus, the contentlon of the noncee 13 not acceptable

15.5. - Itis also contended by the noucee that the value oi' thc matcs rlals
mvolved in cxccunon of 1mpugned prG_}(:‘C‘L should be a]lowed as deductwn irom

the value of taxable serv1ces in. terms of Rule 2A of the ‘Service Tax

{De'term}natmn of Value) Rules, 2006 "lhefe is. 10’ chepute that the value of -

works contract servu:e would be thc gmos an1ount chalged for kas contract

less the va}u_e ol transfer of pr operty in goods mvolved in su(,h Works contlact Eha
terms of Rule ZA of the Rules, ibid. It is also perunent to mentton that it has
clcarly been brought out iri the notice that the gross receipts’ werc taken mto
account as the nottcee failed to sub1n1t thc dctauis of thc Valu.e of uansl"u o[
pr opcrLy in goods., Fur thcr ithe onus hes on the tax payer to estft‘bhsh the value
of transfer of property in goods 1nv01ved in works contract and lo deduct the

value sc arrived from the taxable vai_ue. IIOW\,VGI in the jastant case, the

1565



noficee could not produce any meamngful documentary evidence except

-submlttmg a.mere statement of consumptton of the materials. On perusal of

the same, it is observed that the statement Wau gtven thhout any :upportmg
documcntary ev1dence I‘urther the" statement does not spectfy at least that the
said. consumptlon pertains to the nnpugned pmJeet It is also pertinent to

mention that the Chartered Accountant has sunpiy cer ttﬁed that the same ig as

-extracted from their. books of acoounts on computer,- but falled to mcutlon the

name of the project to Whle“h the cert1fleate related to. It IS not on record that

the Charterod Accountant has venﬁed the genulneness of 1he purchase

t1ansacttons ‘and subsequent consumptmn detaﬂs ’I‘hus the statement_

_submitted by the notlcee w1thout any meamngfui supportmg documentary

“evidence is not acceptable

15.6 On thelr 1equest for e*{tendmg the beneﬁt of Cenvat credit, it is

seen that the issue is beyond the scope of the show Cause notice and the noticee '

are free to claim the same before the propcr ofﬁcer oubject to comphance ot the'

legal prowsmns 1o thts effect

16.1 L On the 1ssue of hmltatlon 1t is contended by the not1cee that the
non- payment of Servme Tax is only due to Interp retat1on of statutory provisions.

and accordmgiy extended period of 11m1tat1on is not tnvokable In the instant

case, in v1ew of the drscussxons supra it has clearly been’ estabhshed that the

sermces provzded by the notleee are rlgtltly etassrﬁable under Works Contract

Service and the same are subjected to Ievy of Serwce Tax. Further as dlscussed B

111 foregoing: paragraphs thcre 1s no amb1g111ty 1n the law and no 1nterpretat1on p

is requlred The act of non payment of Servrce Tax was unearthed only throtigh

the detailed mvesttgatmn carr}ed out by the dep'u*tment ’I‘hus, the conten‘uon. o
of the notlcee is not acceptable and the case laws: rehed upon by the notlcee in .

this regard are distmgulshable to the facts of the case. For mstance in case of

Jagriti Industmes Vs Collector oI' Central Exc1se Aurangabad [2001 (127) ELI‘
0841 'Tri. -Del], the c]ass;ﬁeatmn hsts ﬁled by thc assessee were duly a]pproved
by the department ' '

16 2 It is furthe1 contended by the notlcee that they 1nforrned the

department about the recelpts towards prov1s1on of the seud servtces v1de their )

letters and as suoh there is’ no suppressmn of facts on thezr part Accordmgty,
extended perlod of hmttatlon ‘is not mvokable In the present Indian - Tax

Regime, many 1efor1ns have- tak:en plaoe in order to 11beralxse the system of

taxation and in the process faith is reposed on the tax payer Accordmgly, self-

assessment system has - been 1ntroduced “Inthe system of Self-Assessment,
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greater responmbﬂﬂy is shouldeled on the- tax paycr'to c]assﬂy the taxable

services, assess the 11ab1hty of tax on Lhc services prov1ded by them mamtam '

their own sot of records and chscharge ihe appropnate alnount of SCI‘VLCC Tax by

the due date and also to iﬂe the periodical réturns i.e., ST 3 Retuins in-time.

Though - the notlcee being registered W]ih the Scrwce Tax depariment were -

under obhgatmn to follow the sLaiutory p1ov131ons but ’Lhcy mtcnuonally failed

to furnish the true and correct m[ormatwn to the departmeni in the penodmal

returns filed by them from tune to time and the - ‘same resulted in short

payment/ non- payment of Service Tax Furthcl the notxcee submitied that they
disclosed the information 1o the depariment v1dc theu: lettei On perusal of the
said letter- dated 08.07.09, it is observed - tha1 the smd 111f01maLLon was
' furrushed by them only on bcmg asked by Lhe departmcﬂt and not on their own.
HPI’}CC the same cannot be construed lhdt the nohcee chscloscd the information

voluntarily. 1t is. pertment to mention that the fd(,t of non~payment of Ser vice

Tax would not have seen hght of the day bu_t for the detailed 1nvcst1gat1011"

carned out by the department The notlcee on’ one hand faﬂcd to dxscharge the -

Staiutory obhgatlon cast upon them and o other hand plead th_ai tl_lere is no
sSUppréssion on . thmr pazL and the same is not acccptablc “In this regard,

reliance is pla(,ed on the following Judlcial pronouncem(.nts

{1) ' CCE Surat—l V. Nemmalh Fabucs Pvt Ltd [20 10 (256 E L. T 369 (GUJ)]

“16.. The termnw from which the penod of "one year” or "frve years” hras to be

compufed is the re.'evant date wiich has been defined.ji in. sub-section ( 3)(.'.') of Section

T1A of the Acf A plam reading of the sard definition: shows fhai the concept of '

knowledge. by fhe departmental authorfty is- entrre!y absent. Hence i one :mports

such concepl i in sub-sectior (1} of Section 11A of the Act or the prowso ihereunder it

- would tantamount fo fewntmg the sfatuiory prows:on and no canon of mterpretai.'on .

perm.'is such an exercise by any Court. If it is.not . open fo the supenor court to either

add or substitule words ine staiufe such ught cannof be avarlabr’e to a s!aiutory-

Tnbunaf

17. The [Jf'oviso'éafvnof be 're"a‘d to mean that becéuse'!hem is khow.fedge the

suppressmn which  stands esiabhshed dtsappeafs Srm:lar!y ihe c:oncepf of

reasonable perrod of I:mn‘ahortr wihich is scught to be lead mto the prowsron by some ';

of the orders of the Tribuhal also cannot be pemmted in faw when lhe slalute itself

hras provided for a fixed period of fimitation. It is. equally well setlied that it is not open

lo the Court whife reading a prowsmn to either rewnie the penod of limitation o.r curtail
the prescnbed penod of limitation, ’ ' '

8. The Prowso comes mto p!a_y oniyfw.h:eh _suppress'ion' ele. is established or

stands admilled. It would differ ﬁfom a case where ﬁ‘é_dd, efc. are merely alleged and

are dispufe”d by an assessee. Hence, by'nc_) -S{reich of imaginaﬁon_ the concept of

. Q.R, Na. 55/?012 HydIAdm (s, T}:
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knowiedge can- be read into" the provisions beerSe ‘that would tantamount to
fendenng the defined term relevant date” nugatory and such an interpretation is not

perm.rsslble

{iij CCE, V1sakhapcttne_m Vs M/s Mchta & Co [2011 TIOL—17 SC-CX/ 2011
(264} ELT 481 (SC): . '

“Central Excise — DEMAND - infentfon to evade - Limitation - Show Cause Nofice -
issued w:a‘hm five vears from the o'ate of knowleofge of the Department is valid:
Afihough the respondent hes p!eao’ed thal it was done ouf of ignorance, but there
- appears to be an rntennon to eveo’e exofse duty and ooniravenf:on of the’ prowsrons
. .of the Aot Therefore prowso of Seotron 1 1A (1) of the Act would get ettreoied fo the
facts and c:rcumstances of the present case. The cause’ of acfron ie., date of
- knowledge could be etlubuted to the. department in the year 1997. If the period of
limitation. of frve years (s computed from the afores ard date, the show cause notice
having been issued on 15.5,2000, the demand made was c!early Wrth.fn the period of

limitation as prescnbed Wh.rcn is five years

As regard to the contention of the noticee.that' Bele_nce Sheets of conlpenies are
public’ documcnts and’ extended perlod is not mvokable it would be pertlncnt to
" refer to the decision of the jurtschctlonal bench of Hon’ble Trzbunal m the case of
.'CCE Cahcut Vs Steel Industrles Kerala Ltd [2005 188) ELT 33 (Tri- Bang)}
* wherein 1t was heId that thc theory of universal L’nowled{:e in respect of balance
sheet bemg a pubh.c document, is' not attracted to the Depertment of Revenue in
_absence of. any de'c]aj“attoo by'the:'essessce Thus, in view of the dlscusstons
the mvocatlon of extended perlod of 11m1tatton in terme of proviso to Section
73(1) of the I‘tnance Act 1994 in the mstant cas e is just and the contention of
the notlcee 1s not acceptable and it'is needless to say that the case laws rehcd

- upon hy them in this regard are d;stmguxshable to the facts of the case.”

17. It is further contended. by the nottcee that rehcd upon documents-

were not supplied to them and on thisg count alone the show cause noti ice is not
-sustainable., As seen from the acknowledgement glven by the noficee, Whereln it

has clea_rly been men‘ooned that the seud show cause notice was recelved by

" thein elong Wlth all the rehed upon documents mentmned im ity Nevertheless,

the re‘;ted upon documents such as Bank Statements and Books of Accourts of

.the noticee company, Balance Sheets of the nottcee company etc., ciatmed to |

have been not. supphed by the dcpertment were in fact pr0v1ded on]y by them to
the depertmen.t Thus it is ev1dent that the notic ee are on]y trymg to divert the
issue from the merits of the case. IIence, the conte_ntlon_of the noticee is not

acceptable.

18. o In view of the dlscussmns supra, the notlcee have no case elther on .

- merits or on limitation and accordmgly the Ser\nce Tex demanded in the notice
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is liable to be reeovel ed for the extended perrod under provrso to sub-section (1)
of Section 73 of the Plnamce Act, 1994 along with the applicable 111LBICS1. under
Section 75 of the Act, ibid. . In this srtuatlon the noticee are’ also liable for

penalty under Secuon 78 of the Act, ibid., Further, the notreee feuled to furnish

© true and complete facts to the department as pr eucubed under Section 70 of the

Act, ibid read Wiﬂ'l Rule 7 of Service Tax Rules,- 1994 and aecordrngly rendered :

themselves liable f01 penalty under Scctmn 77(2) of the Ae1 1b1d
QRDER'
19. I view of the foregoing facts and findings; the following orders are

passed:

iy  Demand of Rs 22,72, 979/ (Rupees wenty Two Lakh Seventy Two
Thousand Nine Hundred and Seventy ch only) bcmg Lhe Service Tax
payable {1ncludmg Educatlon Cess &; Secondary and nghcr Edueauon

Cess} on.the value of services rendered under Conetruetmn of Complex

Service durlng the peuod from 01, 04 2006 to 31, 05 2007 is confirmed

and ordered for recovery from. M/s.Mehta’ &3 Moch Homes u11der Section

- 73(2) of the Finance ‘Act, 1994 read Wlth provmo to Section 73(1) of Lhe
JFinance Act, 1994 and also read with. Section’ 38A of Cen‘uai Exc1sc Act,
1944 made apphcablﬁ to Scrvree Tax vlc}.e Sectlon 83 0[ Finance Act,
1994 '

Amount pa.ld ﬂ any, is, adjusted agamst the above confnmed

demand emd the remammg amount is. to be pald by them

(ii}- Demancl of Rs 5 55, 04 }53/ - (Rupees 1*1ve Crme F1fty FIVE: Lakh Four
l"housand One Hundred . and Filty Three only} being the Service Tax
payable {including Educa’uon Cese &, Secondau'y and ngher Education
Cess} on the value. of services rendered under Works Contract Service
durmg the. penod from 01:06. 2007 to 31, 12 2010 is. conﬁuncd and

_ ordered for recovery fr om, M IR Mehta & Modl Homes under Section 73(2)

of Lhe Finance Act, 1994 1ead Wlﬂ.’l promso Lo Sccuorl 73(1) of the

Finance Act 1994 and also read w1th Sectlon BBA of Central Excise ACL
1944 made apphcable to bewree Tax. vxclc Section 83 of I‘mance Act,
1994

Amount. paid, il any, 'is '_ adj'uste'd'- égai'nst _.the' above confinmed
demand and the remaining amount i:e_'te_lje paid by thcm .
(iii} Interest at the applicable rate(s) on’ the amount confirmed at (i) & (i)
above is ordered for recovery from M/ s.Mehta & Modi-Homes under
Section 75 of Finance Act, 1994, '

O R. N’{J° 55/2012 Hud IAl:i;n {S T}

er
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() Penalw of Rs. 5 77 77 132/ - (Rupees ]+1ve Crore Seventy oeven Lakh?

_Ueventy Séven Thousand One. Hundred and Thirty Two only) eqmvalenﬂ :

to anrount Conﬁrmed at (i) & {u) above, is n'nposed 6n'M /s. Me hta & Modi,

- Homes under Section 78 of F Finance Act, 1994 read with Sec tion 38A of
" Central I‘XCIS\. Act, 1944 made dpphcable to Servzce Tax v1de Se?ction 83
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