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The subject appeal along with stay petition filed by Mss Greanwood Estates
5-4-187/384, 2™ Floor, M.G.Road, Secunderabad-500 003 (herelnafter referred to as:
Appeltants) against Order-In-Original No. §1/2012-Adjn.(ST} dated 31.08.2012 passed by the
Additional Commissianer of Service Tax, Hyderabad-il Commissionerate (herelnafter referred
to as Respondent), wherein the lower authorlty confirmed the demand of service fax of Rs.
48,00,931/- for the period Jan., 2010 to Dec.. 2010 In respect of SCN O.R.No. 61/2011-
Adin.(ST) dt. 23.04,2011 under Sectlon 73(2} of the Finanve Act, 1994 (FA), confirmed
demand of applicable interest under Section?5 of FA and also imposed penally of Rs. 200/
per day or at the rate of 2% of such tax per month, which ever was higher, for the period of
default Hil the date of payment, under Seclion 76 and also imposed a penalty of Rs. 1,000/-
under Secion 77 of the FA. Further in respect of SCN O.R.No. 621201 2-Adjn.(8T) dt.
24.4.2012, the fower authority confirmed the demand of service {ax of Rs. 46,581,850/~ for the
period Jan., 2011 to Dec., 2012 In respect of SCN O.F.No. 62/2011-Adin.(ST) dt, 24.04.2011
under Bectiont 73(2} of the Finance Act, 1994 (FA): conﬂrmed demand of applicable interest
under Seclion75 of FA and also imposed penally of Rs. 200/ per day or al the rate of 2% of
such tax per month, which ever was higher, for the period of desfault filt the date of payment,
under Seclion 76 and also imposed a penalty of Rs. 1,000/ under Section 77 of the FA.

2. Brief facls of the case are that the appellants are engaged in providing works contract
sarvice. Verification of thelr records revealed that they had undertsken a single venture by

name Greenwood Estales located at Kowkur Village, Malkajgii Mandal, R.R.District and
received amount from customers towards sale of land and agreement of construction of 102
houses for the period Jan., 2010 to Dec., 2010. It was also found that the sppellant had not
filed ST.3 returns for the said perlod. The sublect venture of M/s Greenwooed Estates qualified
o be a residential complex as it contained more than 12 residential units with common area

and common facilities like park, common water supply etc. and the lay out was approved by

HUDA . From the records verified it was found that the appellant entered into a sale deed for
sale of undivided portion of land together wilh semi-finished porlion of the flat and an
agreement for construction with their customers. - On execution of sale deed the right in a
property got transferred to the customer, hence the conslruclion service rendered by the
appeliant thereafter to their customers under agresment of construclion were laxable under
service tax as there existéd service provider and receiver relationship between them. The
total amount received by the appellant fowards such service was Rs, 11,65,,4,336/- during the
period Jan., 2010 to Deec., 2010 and the service tax including cess worked out fo Rs.
48,00,391/-. Therefore It appeared that the appellanis In splie of being well aware of the
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provisions and liabllity of service tax did not ascess and pay the service tax with an intention o
evade payment of service tax and also did not file 8T.23 returns for the said period, thereby
become liable for recovery under sub-section(1) of Section 73 of the FA. Therefore two show
cause notlces were Issued o the appeliants covering the period Jan., 2010 to Dec., 2010 viaa
O.R.No. 61/2011-Adj(ST)Gr.X dl. 23.4.2011 for Rs. 48,00,391/- along with interest and
proposing penal action and for the period Jan., 2011 ic Dec., 2011 vide O.R.Nao, 52/2012-
AdHST)Cr.X di. 24.4.2012 for Rs. 46,81,850/- along with Interest and proposing penal action,
As the issus involved was the same, the lower authority took up disposal of both the SCNs
and confirmed them vide the impugned order as menticned In para 1 above | Aggrieved by
the impugned order, the appeflant fled the subject appeal aiong with stay petition.

3. A Persenal hearing was granted on 26.11.2012, CA Sudhir V.S. along wilk Shrl M.Jaya
i’rakash, Manager, Accounts & Finange appeared and refieraied the submissions made in the
grounds of appeal. Further submiited that thes total demand fortwo SCNs of Rz, 04,82,241/-Is a5
per the impugned OIO but the sama shoutd be Rs, 48,30,575/- as per their books of accounts, out
of this an amount of Rs, 24,29,885/- had aiready been pald but the same was not considered in {he
OI0 and stated that they have filed copy of §T.3 returns and challans along with paper books,
Requested to waive the pre-deposils.

4. As per Seclion 35F of the Centraf Excise Act, 1944, the Commissloner(Appeals) may
dispense with the deposit of duly demanded or penalties levied, if he is satisfied that such a
deposit would cause undue hardship (o the appellants, A reading of the provisions of Section
35F makes it amply clear that walver of deposit is a discretionary power vested with {he
Commissioner(Appeals). After going through grounds pulioith by the appellants regarding
waiver of pre-deposils in their grounds of stay petition as well as during personal hearing, | do
niot find it a fit case for full waiver of pre-deposits. | therefore dire.ct the appelant io deposit
50% of total tax amounts as confiimed vide {he Impugned order by 14.12.2012, gller taking
m consideration the amount alfeady paid: However pre-teposit of the belance amount,
Interest and penalties are waived, :

5. Upon compliance of the conditions of pre-deposit, the main appeal Is fixed for hearing
on 17.12.2012 at 11.15 AM. They are informed that if they fail o comply with the conditions

of pre-deposit of tax amount, the appeal will be disposed of without any further opporiunity of ‘

hearing.

8. The stay petition filed by the appeliants Is disposed cf in above terms.
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