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Under Sec.35 B (1) of the Central Excise Act, 1944, as amended, any person aggricved by this
order can prefer an appeal to the South Bench of the Customs, Excise and Service Tax Appellate
Tribunat having its Registry «t 1st floor, WTC Building, FKCCI Complex, K.G. Road, Bangalore —
560 009,
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Appeals must be filed in Form BA3 prescribed under Rule 6(1) of the Central Excise (Appeals)
Rules, 2001 within 3 (three) months from the date of communication of this order,
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Hvery memorandum of Appeal, cross-objections, stay application or atiy other application shail

be typed neatly in double spacing on one side of the foolscap paper and the same shall be duly paged,
indexed and tagged firmly with each Paper book in a separate {older.
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The appeal must be accompanied by a crossed Bank Draft for a sum as applicable obtained from a
Naticnatised Bank drawn in favour of the Assistant Registrar of the Southern Bench of the Tribunal and
should be on the branch of bank at Bangalore; and the docwments authorizing the representative to sign and
appeal on behalf of the appeliant if the Appeal is signed by authorized representative, as required under
Rule 13 of the Customns, Excise and Service Tax Appellate Tribunal (Procedure) Rules, 1982, Under
Section 35 F of Central Excise Act, 1944, the appeal also must be accompanied by mandatary pre-deposit:
amount of 7.5% of the duty demanded or penalty imposed or both and the 2mount of pre-deposit payabie
would be subject to a ceiling of Rs.10 Crore.

L

Subject :Service Tax - Non-Payment of Service Tax on Texable Services rendered
by M{/s. Alpine Estates - Issue of Orders - Regarding.
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Whereas, M/s. Alpine Estates, #5-4-187/3 &4, 2+ Floor, Scham Mansion,
MG Road, Secunderabad-500 003 (here in after referred as “M/s Alpine Estates”
or “the assessee(s)”) are registered Service Tax Assessees having Service Tax
Regisiration No. AANFAS250FST001 and are engaged in providing taxable
service falling under “Works Contract Service”. The asssessee is a registered
partnership firm.

2, The present show cause notice in OR No. 161/2014-Adjn{ST)(Comuar)
dated 26.09.2014, is a periodical notice, covering the period from 01.07.2012
to 31.03.2014, and falls under the adjudication powers of the Commissioner
as per Board’s Circular No.80/1/2005-8.T., dated 10-8-2005, asamended, As
such T proceed to take up the adjudication proceedings in the show cause notice
issued vide OR No.161/2014-Adin(ST){Commr) dated 26.09.2014. The said
show cause notice has required M/s Alpine Estates to show cause as to why:

{i) an amount of Rs. 1,23,37,865/- (Rupces One Crore Twenty
Three Lakhs Thirty Seven Thousand Five Hundred and Sixty five
onlylincluding Cesses should not be demanded on the “Works
Contract” services rendered by them during the period from July,
2012 to March, 2014; and an amount of Rs. 34,32,328/-already
paid should not be adjusted against the above demand;

(i) Interest should not be demanded under Section 73 of the
Finance Act 1994;

(i)  Penalty should not be imposed on them under Section 76 of the

Finance Act 1994; and _
{iv)  Penalty should not be imposed on them under Section 77 of the
Finance Act, 1994,

Brief Facts of the Case :

M/s. Alpine Estales, are registered Service Tax Assessees having Service
Tax Registration No. AANFAS250FST001 and are engaged in providing taxable
service falling under “Works Contract Service”.

- 2. As seen froma the records, the assessee entered into 1) sale deed for sale of
undivided portion of land together with serni finished portion of the flat and 2)
agreement for construction, with their customers. On execution of the sale deed the
right in a property got transferred to the customer, hence the construction service
rendered by the assessees thereafter to their custorners under agreement of
construction are taxable under Service tax as there exists service provider and
receiver relationship between them. As there involved the transfer of property in
goods in execution of the said construction agreements, it appears that the services
rendered by them after execution of sale deed against agreements of construction to
cach of their customers to whom the land was already sold are taxable services
under "Works Conlract Service”,

3. As per information furnished by the assessee vide their letter dated
17.09.2014 along with stalements, it is seen that “the assessee” have rendered
taxable services under the category of “Works Contract Services” during the period
July, 2012 to March, 2014.The assessee had rendered services for a taxable
value of Rs. 25,86,64,906/- (Rupees Twenty Five Crores Eighty Six Lakhs
Bixty Four Thousand Nine Hundred and Six only). After deduction of VAT of
Rs.91,18,679/- the taxable value works out to Rs. 24,95,46,227/-on which
service tax (including cess) works out toRs. 1,23,37,565/-.As seen from the
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challans ' submitted by the assessee, an amount of Rs. 34,43,562/-was paid
leaving an amount of Rs. 88,94,003 /-unpaid/short paid for the services rendered
. during the said period, as detailed in the Annexure enclosed to the show cause
notice.

4. The grounds as explained in the show cause ecum demand notices issued
vide HQPOR No. 82/2010-Adin{ST) dated 16.06.2010, OR No. 62/2011-
Adin(ST) dated 23.04.2011 and OR No. 51/2012-Adin(ST)(SDC) dated
24.04.2012 are also applicable to the present case; the legal position insofar as
“Works Contract Service” is concerned, the said service and its taxability as defined
under Sub-clause (zzzza) of Clause 105 of Section 65 of the Finance Act, 1994 as
existed before 01.07.2012 stands now covered by Section 658(44) whereby the said
service, for not being in the Negative List prescribed under Section 68D, continues
to be & taxable service under Section 66E{h) of Finance Act, 1994. But for the said
changes in legal provisions, the status of Service and the corresponding tax lability
remained same. Hence this statement of demand/show cause notice is issued in
terms of Section 73 (1A} of theFinance Act, 1994 for the period July, 2012 to
March, 2014.

3. In response to the notice issued vide OR No. 16 1/2014-Adin(STH(Commnr}
dated 26.09.2014, the assessee vide letter dated 01.03.2015 submitted their reply
through M/s Hiregange & Associates [Chartered Accountants), their authorized
representative. The submissions made in the said letter is reiterated as under :

WRITTEN SUBMISSIONS OF THE ASSESEE :
FACTS OF THE CASE:

A. M/s Alpine Estates, enters into arrangements with prospective buyers for
sale of the residential units contained in the said residential complex while
the same is under construction,

B. The Agreement of Sale, is entered for the sale of an apartment which consists
of the standard construction, an undivided share in land and reserved
parking space. All rights and obligations are cast on the respective parties
accordingly, However, in certain cases the Buyers may be interested in
availing finance from the Banks and for the said purpose, the Banks insist
on & title in favour of the buyer. For the said purpose, the Noticee may enter
into a sale deed for sale of Apartment in a semi finished state,
simultaneously entering into a separate construction coritract for completing
the unfinished apartment.

C. For the period of the show cause notice Le. July 2012 to March 2014, for the
receipts received towards the Sale Deed, Noticee were/are on the
understanding that the transaction is a sale of immovable property (Which
is a subject matter of Stamp Dutg) and not covered under the purview of
Service Tax.

D. For the receipts received/ appropriated towards the construction agreement,
for the present period, Noticee are under bona fide belief that the same is not
liable for Service Tax as they are selling/constructing the Flats for the
individuals which is used for residential purpose. However, for the present
period, the Noticee are paying Service Tax under protest under works

‘contract service for the amount received towards construction agreement.

E. While computing the service tax liability on consideration received / for the
construction portion, the Noticee has exciuded the following from the total
receipts.

.. Receipts towards the value of sale deed.,
b. Receipts towards payment of VAT, Service Tax, Stamp Duty
and Registration Charges that were rtemitted to  the
government whether in advance or on a later stage.
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¢. Receipts that are in excess of the agreed sale consideration
which were refunded or liable to refunded to the purchaser.

d. Rececipts towards the other charges like corpus fund,
maintenance charges, clectricity charges eic received on
behalf of the Owners Association or the Electricity
department which were paid to them in advance or on a later
date. ' ‘ :

F. After making the payment of Service Tax under protest on the portion of the
consideration received for the construction portion, the Noticee has intimated
the same to the Superintendent vide their letter dated 29tApril 2013 for the
period July 2012 to 30t September 2012 and vide their letter dated
26%Seplember 2013 for the period October 2012 to March 2013 and vide
letter dated 11th November 2013 for the period April 2013 to September 2013
and vide letter dated 8% March 2014 for the period October 2013 to
December 2013 and vide letter dated 11th March 2014 for the period January
2014 to March 2014. Along with the letter, the Noticee has also submitted
the annexure which clearly explains that they have excluded the amount
received towards the sale of undivided portion of land and pald applicable
service tax under protest on the amount received towards the construction
portion. ‘

{}. Noticee submits that the ccoupancy certificates for M/s Flower Heights was
received on 13.04.2010 for Block B, Block A on 04.11.2010, Block C on
23.03.2011.

Further Submissions:

1. For easy comprehension, the subsequent submissions in their reply
were made under different heads covering different aspects involved in
the subject SCN. .

A. Validity of the show cause notice

B. No Service tax on sale of semi-finished flat

C. No Service Tax on amount received for Corpus fund, electricity
charges, maintenance charges received on behalf of the owners
association or the electricity department

D. Quantification of the tax Hability

E. Benefit of cum-tax

F. Interest and penalties

G. Benefit under section 80

In Re: Validity of Show Cause Notice— section 73(1A) .

2. Noticee subinits that the subject SCN has not at all alleged how and
why there is a short payment of service tax in the present case and
proceeded with mere assumptions and presumptions without
appreciating the fact that Appellant has paid entire amount of service
tax to the department on the amount towards agreement of
construction.

3. The Noticee submits that the subject show cause notice has been
issued by relying on the information submitted by the Noticee vide
letter dated 17%September 2014. The Noticee submits that in the said
letter, they submitted the amount received towards agreement of
construction as follows.

81. No, Period Total Receipts towards
agreement of censtruction
1 April 2012 to September 2012 Rs.3,05,71,009/-
2 October 2012 to March 2013 Rs.3,77,97,612/-
3 April 2013 to September 2013 Rs.98,82,454/-
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4 QOctober 2013 to December 2013 Rs.15,03,313/-

3 January 2014 to March 2014 Rs. 44,84,228/-

However, the annexure to the show cause notice mentioned the details
of receipts as follows which is entirely different from the details
furnished by the Noticee which are as follows.

Bl. No. Period Gross amount, received
1 July 2012 to September 2012 Rs.4,11,17,849/-
2 October 2012 to March 2013 R9,7,61,02,271/-
3 April 2013 to September 2013 Hs.9,05,13,786/-
4 October 2013 to December 2013 Rs.3,78,92,487/-
5 January 2014 to March 2014 Rs.1,30,38,513/~ A

. From the above comparison of the information submitted and

information considered by the subject show cause notice, it ¢lear that
the subject show cause notice is based on wrong understanding of the
information submitted by the Noticee. On this ground alone, Noticee
sitbmits that subject show cause notice is not sustainable and
requires to be dropped.

. The Noticee submits that the subject show cause notice has also

proposed demand under the new service tax law, where the activity
should be covered under the definition of service to attract service tax
liability. However, in the present case, the subject show cause notice
has not at all explained how and why the total gross amount received
which is inclusive of amount received for sale of semi-finished {lat, is
covered under the definition of service as provided under section
65B(44) of Finance Act, 1994. As the subject show cause notice has
not proved its burden of proof, the proposition of demand of service tax
is not sustainable and accordingly, the same requires to be dropped.

3. Noticee further submits that The Commissioner of Central Excisc &

Service Tax (Appeals - ), Hyderabad and the Hon'ble CESTAT,
Bangalore Bench in the previous period has categorically held that
service tax should not be levied on sale deed portiont and remanded
the matter back to the adjudicating authority for re-quantification of
the duty liability, {copy of the order has been enclosed as annexure I}
However, the subject show cause notice has not considered this aspect
and demanded service tax on the Noticee. On the basis of the same,
Noticee submits that the proposition of the subject show cause notice
demanding the duty is not sustainable and requires to be dropped.

Noticee submits that the subject show cause naotice has not made any
allegations as to how and why there is a short payment of service tax
inspite of detailed submissions made by them through way of
correspondence, explaining their method of tax treatment for their
activity. Further, the show cause notice merely considered the gross
amount shown in the workings submitted by them ignoring the
various deductions claimed by them for sale of semi-finished flat,
amount received towards stamp duty, corpus fund, maintenance
charges, electricity charges etc. As the subject show cause notice has
not made any allegations as to how and why the deductions claimed
by the Noticee is not applicable, the same is not sustainable and
requires to be dropped.
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8. Noticee submits that the subject show cause notice in para 3 extracted
the provisions of section 73(14] of the Finance Act, 1994 and in para 7
mentions that the grounds as explained in the show cause notice
issued for the earlier period is also applicable for the present case.
Hence, this statement of demand / show cause notice is issued in
terms of section 73(1A) of Finance Act, 1994, for the period July 2012
to March 2014. For this, Noticee submits that section 73(1A) of the
Finance Act, 1994 reads as follows.

‘(14 )Notwithstanding anything contained in sub-section (1) texcept the
period of éighteen months of serving the notice for recovery of service
tax), the Centrul FExcise Officer may serve, subsequent to any notice
or notices served under that sub-section, a statement, containing
the detalls of service tax not levied or paid or short levied or
short paid or erroneously refunded Jor the subsequent period,
on the person chargeable to service tax, then, service of such
statement shall be deemed to be service of notice on such person,
subject to the condition that the grounds relied upon for the
subsequent period are same as are menticned in the earlier
notices.”

9. Noticee submits that from the analysis of provisions of section T3(1A)},
it is clear that to issue show cause notice / statement under this
section, the grounds relied upon for the subseguent period should be
same in all aspect as mentioned in the previous notices. Further, the
subject show cause notice has not mentioned which carlier show
cause notice it has referred i.c. show cause notice issued under the old
service tax !law. However, present show cause notice is issued for the
period July 2012 to March 2014 ie. under new service tax law where
there is a substantial changes in the provisions of service tax from
positive list based taxation to negative list based taxation, thereby
exemption and abatement has also undergone change. Accordingly,
the ground of the old period is not at all applicable for the new period.’

18. Accordingly, the allegations made in the previous show cause hotice
for the period upto 31.03.2012 are not applicable and not relevant for
the period from 01.07.2012 onwards. As the subject show cause notice
has considered various irrelevant and non-applicable grounds
provisions of section 73(1A) is not applicable to the present case,
which needs to be dropped.

11. Further the basic fundamental dispute for the previous periods {pricr
to 01.07.2012) was that the classification of the Noticee under “Works
Contract Service / Construction of Residential Complex Service”.
However, since for the present period section 654 is not applicabie for
the services provided and there is no separete classification of service
as works contract service. The present show cause notice has
demanded service tax under Works contract service, which is not at all
applicable for the present period.- Now for the impugned SCN issued
for the period after 01.07.2012 in the absence of Section 65A, Section
63(i03), the exemption and abatement not based on the any
classification of service such allegation in the previous notice is totally
irrelevant and hence the notice issues under section 73{1A} of the
Finance Act, 1994 is not sustainable and need to be quashed,
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12. Noticee submits that the show cause is issued on the wrong

assumption that the provisions and allegations of show cause notice
issued for the earlier period is applicable to the present case. However,
as explained above, as there is a substantial change under new service
tax law, the provisions and allegations of earlier show cause notice is
not applicable to the present case. As the subject show cause notice i
issued on assumptions and presumptions, the same is not sustainable
as per the decision of Hon'ble Supreme Court in the case of Oudh
Sugar Mills Ltd Vs Union of India 1978(2) ELT {(J172) [SC). On the
basis of the same, Noticee submits that subject show cause notice is
not sustainable and same requires to be dropped.

13. Noticee submits that as the subject show cause notice is issued

without any allegations, the same has not proved burden of proof of
taxability, which is essential under new service tax law. In this regard
to Noticee wishes to rely on the following decisions.
a. M/s Dewsoft Overseas Pvt. Ltd Vs Commr. Of Service Tax, New
Delhi 2008 {12) S.T.R 730 {Tri-Del)

b. M/s United Telecom Ltd. Vs Commissioner Of Service Tax,-

Bangalore 2008 (9) 8.T.R 155 {Tri-Bangj
c. In the case of Jetlite (India) Ltd. Vs Commissioner Of C. Ex., New
Delhi 2011 {21) S.T.R 119 (Tri-Del}
In light of the above judgments where the Department alleges tHat the
service is taxable, the burden les upon the Department to establish
the taxability. In the present case, the department failed to discharge
the burden as no evidence was placed on record to establish that the
service iz taxable.

14. Noticee subrnits that subject show cause notice in para 6 merely

extracted the definition of service as provided under section 65B(44) of
the Finance Act, 1994, but not at all cxplained how and why the
activity of the Nolicee is covered under the definition of service. As the
subject show cause notice has not proved the coverage of the activity
of the Noticecunder the definition of service, the same is not
sustainable and requires to be dropped.

In Re: No Service tax on sale of semi-finished flat and Stamp duty, registration
charges

15.

16.

The Noticee submits that the analysis of the para 2 of the subject show
cause notice it is clear that the show cause notice admitted the fact
that only services rendered by the Noticee after execution of sale deed
against agreements of construction to each of their customers is liable
for service tax under works contract service and the subject show
cause notice has accepted the fact that service tax is not applicable for
the sale of semi-finished flat. Inspite of this admittance in para 2, the
subject show cause netice in annexure while quantifying the demand
has considered the total gross receipts which also includes the amount
received for sale of semi-finished flat. On the basis of the same,
Noticee submitls that the proposition of the subject show cause notice
demanding service tax on sale of semi-finished flat is not sustainable
and requires to be dropped.

Noticee submits that the definition of service provided w.e.f (01-07-
2012 reads as follows. :
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17.

18,

19.

20.

(44)"Service” means any activity carried out by a person for another for
consideration, and includes o declared service, but sholl not
include—

{ajan activity which constitutes merely,—

(et transfer of title in goods or immovable praperty, by way of sale,
gift or in any other manner; or

fiijsuch transfer, delivery or supply of any gouds which is deemed to be a
sale within the meaning of clause (294) of article 366 of the Constitution,
or

{fiija transaction in money or actionable claim;

(bja provision of service by an employee to the employer in the course of or
in relation to his employment;

(clfees taken in any Court or tribunal established under any law for the
tirme being in force.

Noticee submits that from the above exclusive portion of definition of
service it is clear that it specifically excluded the Sale / transfer of
itmmovable property. In the present case, the agreement of sale deed
is entered for sale / register of semi-finished flat which is an
immovable property. Accordingly, the amouint received for sale of semi-
finished flat, stamp duty and registration charges is excluded from the
definition of service.

Noticee submits that the show cause notice in para? admitted the fact
that there is a sale of semi-finished flat and constiruction activity has
been done on the land of buyers, It substantiates the fact that the
activity of sale of semi-finished flat is covered under exclusive portion
of definition of service as provided under section 65B(44) of the
Finance Act, 1994, On the basis of the same, Noticee submits that the
propesition of the subject show cause notice demanding service tax on
the sale of immovable property is not sustainable and require to be
dropped, '

Noticee submits that the subject show cause notice has computed
service tax Hability also on the receipts received for sale of semi-
finished flat under works contract service. From the analysis of section
67 of the Finance Act, 1994, it is clear that service tax requires to be
paid on the value of the services rendered. In the present case, the
subject show causc notice has gone beyend the valuation provisions
and demanding service tax even on the amount received for sale of
semi-finished flat. On the basis of the same, Noticee submits that the
proposition of the subject show cause notice demanding service tax
beyond the provisions of section 67 is not sustainable and requires to
be dropped.

The Noticee submits that Hon'ble High Court in the decision of GD
Builders Vs. Union of India 2013 (32) STR 673 held that in case of a
composite contract, the service element should be bifurcated and
ascertained and then taxed. In the present case service there are two
separate transactions one is sale of semi-finished flat and second one
is construction service. Accordingly, the proposition of the above case
law can be applicable.
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In Re: Sale of Semi-finished flats is not a works contract

21.

22.

23.

Noticee submits that para 2 alleges that the liability of service tax is
only on the construction agreement and not on the sale deed portion,
however the computation of service tax there is no deduction given
towards the sale deed and hence without prejudice to the findings of
the impugned SCN the submission has been made to justify that the
value of sale deed is not a works contract.

Noticee submits that the subject show cause notice in para 2 mentions
that the Noticee is providing “works contract service” and liable for
scrvice tax and extracted the definition of works contract as provided
under section 65B(54} of the Finance Act, 1994. For this Naticee
submits that the subject show cause notice has not explained how and
why, the transaction of the Noticee is liable for service tax under works
contract service. As the subject show cause naotice has not proved
burden of proof, the satne is not sustainable and requires to be
dropped.

‘Noticee submits‘that the transaction of sale of semi-finished flat is not

covered under the definition of works contract due to the following
FCasons.
a. The Noticee has entered two separate i{ransactions with the
customer, whereas the definition requires only one contract.
b. Transaction is for sale of semi-finished flat and not for
construction.

As the present transaction of the Noticee is not covered under the
definition of works contract, the proposition of subject show cause
notice demanding service tax under works contract service is not
sustainable and requires to be dropped.

In Re: No Service Tax on amount received Jor Corpus fund, electricity charges,
maintenance charges received on behalf of the owners association or the

electricity department

24,

25.

Noticee submits that the subject show cause notice also demanded
service tax on the amount received towards, corpus fund, electricity
charges, maintenance charges, which is received on behalf of the
owners association or the electricity department. However, the subject
show cause notice has not provided any reasons as to how and why
the said amounts were liable for service fax under works contract
service, It is settled provision of law that the burden of proof of tax
lability is always on the department. As in the present case, as the
subject show cause notice has failed to prove ifs burden, the
proposition of the subject show cause notice demanding service tax on
the amount received amount received for corpus fund, electricity
charges is not sustainable and requires to be dropped.

Noticee submits that the definition of works contract as provided
under section 65B(54) reads as follows.

“(54)“works contract” means a contract wherein transfer of property in
goods involved in the execution of such contract is leviable to tax as
sale of goods and such contract is Jor the purpose of carrying out
construction, erection, commissioning, installation, completion, fitting
oul, repair, maintenance, renovation, alteration of any movable or

Page 9 of 22



" immovable property or for carrying out any other similar activity or a

26.

-27.

28,

" In Re:
29.

In Re:
- 30.

puart thereof in relation to such property;

Noticee submits that in the present case, they have paid applicable
service tax on the construction agrecment, which may be liable under
works contract service. However, the subject show cause notice
without appreciating the voluntarily service tax payment made by the
Noticee demanding service tax on the amount received towards corpus
fund and electricity charges which is not at all covered under the
definition of works contract service, On the basis of same also, Noticee
submits that the proposition of the subject show cause notice is ot
sustainable and requires to be dropped.

Noticee submits that in the present case, as they have received the
amount towards electricity charges and corpus fund as an agent of the
service receiver, the amount received towards to be excluded from the
valuation as per Rule 5(2) of Service Tax (Determination of Value)
Rutes, 2006. As the subject show cause notice has not considered this
aspect, the proposition of the subject show cause notice demanding
service lax on these items is not sustainable and same requires to be
dropped.

Noticee further submits that the amount received towards corpus fund
and electricity charges can alsc be considered as reimbursement of
expenses collected at actuals. In this regard, they wishes o rely on the
decision of Hon'ble Delhi High Court in the case of Intercontinental
Consultants &Technocrafts Pvt. Ltd Vs Union of India 2013(29) STR 9
{Del) where it is held that pure reimbursements of expenses is not
liable for service tax and also it struck down Rule 5 of Service Tax
(determination of value) Rules, 2006, as it is beyond the valuation
provisions of service tax. On the basis of the same, Noticee submits
that the proposition of the subject show cause notice demanding
service tax on the Noticee for these reimbursement of expenses is not
sustainable and same requires to be dropped.

Quantification of the tax lichility

Noticee submits that assuming but not admitting they are lable for
service tax under works contract service and also as per Rule 2A of
Service Tax (Determination of Value) Rules, 2006, then Noticee
submits that as per Rule 2A of Service Tax (Determination of Value)
Rules, 2006, then the value of the land involved in the project should
be excluded from the determination of service tax liability. Noticee
humbly request the adjudicating authority to exclude the value of land
from determination of service tax liability,

Benefit of cum-tax

Noticee submits that assuming but not admitting there is a hability
under works contract service for sale of semi-finished flat, then as the
Noticee has not collected service tax from the buyer, the benefit of
cum-tax requires to be provided to the Noticee. As the subject show
cause notice has not extended such benefit, the same is not
sustainable and requires to be dropped.

a.M/s P. Jani& Co. vs. CST, Ahmedabad 2010 {020} 8TR 0701 Tri.-
Ahmd.
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b. M/sMunicipal Corporation of Delhi vs C8T, Delhi 2009 (016) STR
0654 Tri.-Del

¢. M/s Omega Financial Services Vs CCE, Cochin 2011 (24) S.T.R
590 _ )

d.In the case of BSNL Vs CCE, Jaipure 2011 (24) S.T.R 435 {Tri-Del)

On the basis of above decisions, Noticee subrmits that the benefit of cum-tax

In Re:

a1.

32,

34,

35.

requires to be provided to the Noticee.

Interest and penalties

Without prejudice to the foregoing, noticee submits that when service
tax itself is not payable, the question of interest does not arise.

Noticee further submits that it is a natural corollary that when the
principal is not payable there can be no question of paying any
interest as held by the Supreme Court in Pratliba Processors Vs, uol,
1996 (88) ELT 12 (5C)

Without prejudice to the foregoing, Noticee submits that penalty is
proposed under section 77. However, the subject show cause notice
has not provided any reasons as to why how penalty is applicable
under section 77 of the Finance Act, 1994, Further, the Noticee is
already registered under service tax under works contract service and
filing returns regularly to the department. Accordingly, penal
provisions mentioned under section 77 is not applicable for the
present case. ’

Noticee submits that in the following two cases, M/s Creative Hotels
Pvt. Ltd. Vs CCE, Mumbai (2007) (6) 8.T.R (Tri-Mumbai) and M/s
Jewel Hotels Pvt Limited Vs CCE, Mumbai-1 (2007} (6) S.T.R 240 {Tri-
Mumbai) it was held that “ The authorities below have not given any
finding as to why penalty is required to be imposed upon them. Only
because penalty can be imposed, it is not necessary that in all cases
penalty is required to be imposed. In this case I accept the explanation
of the appellant and therefore set aside the penalty and allow the
appeal.” In the present case, as the subject show cause notice has not
provided any reason for imposition of penalty under section 76, the
subject show cause notice is not sustainable and requires to be
dropped.

Noticee submits that, they may not interpret the Law as interpreted by
the Authority that does not mean that they have an intention to evade
the payment of service tax. The dispute regarding the taxability of
service tax on land owner share is pending before various Appellate
forums. Accordingly, it always involves the interpretation of legal
provisions and judicial pronouncements. It is a settled position of Law
that when there is an issue of interpretation of the provisions of the
Finance Act, 1994 there is no question of imposition of the penalty
under Section 76 of the Finance Act, 1994. In this regard Appellant
wishes to rely on the following judgments Eronouncements:
a. M/sSuprasesh G.1.S. & Brokers P, Ltd Vs C8T, Chennai 2000
{013) 8. T.R 641 (Tri-Chennai)
b. M/s Ispat Industries Ltd Vs CCE, Raigad 2006 (199) E.L.T 509
(Tri-Mumbai)
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36,

In Re:
37,

38.

39,

¢. M/s Haldla Petrochemicals Ltd Vs CCE, Haldia 2006 (197)
E.L.T 97 {Tri-Del) )

d. M/s Itel Industries Pvt. Ltd Vs CCE, Calicut 2004 (163) E.L.T
219 (Tri-Bang)

On the basis of the above judgments it is clear that whenever due to
bonafide interpretation of law service tax not paid {assuming but not
admitting service tax may be liable on the constructional services for
public infrastructure) penalty is not leviable under section 76 and 77
of the Finance Act, 1994,

Without prefudice to the foregoing, Noticee submits that suppression
or concealing of information with intent to evade the payment of tax is
a requirement for imposing penalty. It is a scttled proposition of law
that when the assessee acts with a bonafide belisf especially when
there is doubt.as to statute also the law being new and not vet
understood by the common public, there cannot be intention of
evasion and penalty cannot be levied. In this regard we wish to rely
upen the following decisions of Supreme Court.

{) Hindustan Steel Ltd, V. State of Orissa — 1978 (2j ELT J159) (3C)

(i) Akbar Badruddin Jaiwani V. Collector - 1990 {47) ELT 161(58C)

(ili} Tamil Nadu Housing Board v Collector — 1990 (74) ELT 9 (50

Therefore on this ground it is requested to drop the penalty proceedings
under the provisions of Section 76,

Benefit under section 80

Ir: the present case, the assessee was under bona fide belief that the
activities sought to be taxed by the impugned SCN are not Liable for
the service tax in as much as such activities are not covered under
provisions of Finance Act, 1994 and therefore it is the right case for
waiver of the penalty, under Section 80 of the Finance Act, 19¢4.

Noticee submits that when therc is a conlfusion prevalent as to the
teviability and the mala fide not established by the Department, it
would be a fit case for waiver of penalty as held by various triburals.
Further there cannot be intent to evade payment of duty in such cases
and just because the Noticce has interpreted the law differently, it
cannot be said that there is intent to evade payment of tax. This does
not prove the maiafide intent at all, as was decided in -
i.  Vipul Motors (P) Ltd, vs Commissioner of C, Ex., Jaipur-1 2008
{009) STR 0220 Tri.-Del
ii.  Commissioner of Service Tax, Daman vs Meghna Cement Depot
2009 (015) STR 0179 Tri.-Ahnd.

Noticee submits that in so far as Section 80 of the Act is concerned, it
overrides provisions of Sections 76, 77, 78 of the Act and provides that
no penalty shall be imposable {assuming but not admitting) even if any
one of the said provisions are attracted if the assessee proves that
there was reasonable cause for failure stipulated by any of the said
provisions. Whether a reasonable cause cxists or not is primarily a
question of fact,
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40.  Noticee submits that they have established the reasonable cause for
the nonpayment of service tax. Once reasonable cause is established
the authority has the discretion to hold that no penalty is imposable.
The provision does not say thal even upon establishment of reasonable
cause, penalty is imposable. The provision only says no penalty is
imposahle.

41.  Noticee wishes to be heard in person before pasgsing any order in this
regard.

Persenal Hearing :

A personal hearing was conducted on 29.07.2015, Sri V.8.8udhir,
Chartered Accountant, Authorized Consultant and S M.Jayaprakash,
Manager (F&A), M/s Alpine Estates, appeared before me, They reiterated the
submissions made in their written reply and highlighted in para 2 of the
show cause natice. They submitted that on 23.03.2011 they have received
Occupancy Certificate and hence sales thereafter should not be subjected to
Service Tax. Further requested a week’s time to furnish re~computation
stafement.

2. I response to their commitment on 04.08.2015, they submitted re-
computation statement and claimed that they have paid excess amounts
towards service tax in as much as the flats were sold after issue of
occupancy certificate in which case there is no service {ax liability,

Findings and Discussions ;

The assessees were issued a show cause notice vide HMQPOR No.
82/2010-Adin(ST) dated 16.06.2010 for the period January’09  to
December'09.  "The demand was confirmed vide Order in Original
No.44/2010-ST dated 15.10.2010 and the appeal filed by the assessee was
dismissed vide Order in Appeal No.C8/2011(H-II) dated 31.01.2011.
Aggrieved by the said order, assessec preferred appeal before Hon’ble
CESTAT and operation of Order in Original was stayed vide Misc.Order
No.21860-21877/2014 dated 31.04.2014. -

2. Further, M/s Alpine Estates, were issued two show cause notices vide
OR No. 62/2011-Adjn(ST) dated 23.04.2011 and OR No. 51/2012-
Adin(STHSDC) dated 24.04.2012 covering subsequent period viz., January’10
to December’l0 and January’ll to Decemberll respectively., Both the
notices were taken up for ‘adjudication and a common order was passed,
confirming the demand raised in the said notices. The said Order in Original
No. 49/2012-Adjn(S’I‘}(ADCJ dated 31.08.2012 was appealed against, before
the appropriate appellate authority. The Commissioner {Appeals) while
upholding the confirmation of demand, remanded the case ta the lower
authority, for re-quantification of service tax payable vide OIA No. 38/2013
{H-I1)8.Tax dated 27.02.2013.

3. In view of the above, I take up the adjudication proceedings for the
notice issued vide OR No. 161 / 2014-Adjn(ST)(Commr) only.,

4, I find ‘that these notices are periodical show cause notices. The
demand for the past period was confirmed vide OIO No.44/2010-ST dated
15.10.2010 and the same was also upheld by Commissioner (Appeals) vide
OlA No.08/2011 H-II dated 31.01.2011 and OIA Ne. 38/2013 (H-II)S.Tax
dated 27.02.2013.
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S, The assessec has contended that the notice has not alleged as to how
and why there is a short péyment of service tax in the present case. It is
pertinent to note that the subject notice is periodical in nature and the
notice is ssued as per Section 73(1A) of the Finance Act, 1994, Hence, the
observations and implications discussed in the earlier notices alleging non
payment of service tax need not be reiterated in the notices issued
periodically.

6. The assessee in their correspondence with the department, vide letters
dated 26.09.2013 and 29.04.2013, claimed certain deductions viz., Receipts
towards value of sale deed; Receipts towards payment of VAT, Stamp duty
.ete. In respect of taxable service provided by the assessee, the valuation is
governed by the provisions of Rule 2(A) of the Service Tax (Determinatin of
Value] Rules, 2006 issued vide Notification NO. 24 /2012-8T dated
20.06.2012. As seen from the notice, the value arrived at for demanding
service tax is in consonance with the provisions mentioned above. The issue
has been discussed in subsequent discussions. Hence, assessees claim
that the amounts have been wrongly arrived cannot be accepted.

7. The assessee has contested on the various aspects of taxability of
service described under old provisions and new provisions. In view of the
apprehensions expressed with regard to description and classification of
service, it would be pertinent to express or interpret the intention of the Law.
makers to tax services under the Act. Therefore, I prefer to take up and
discuss the activity {rom its inception into the tax net as a taxable service
under ‘Works Contract’.

8. At the oulset, it is evident that the assessee is engaged in the activity
of construction, and there is no dispute about it. Admittedly, the assessee
has executed a residential complex project having more than 12 flats and
layourt of the project was approved by the civic authorities. Therefore, the
project satisfies the definition of ‘residential complex’ as defined in the
statute.

9, Various flats have been sold by them to various customers in two
steps. First, they have executed a ‘sale deed’ at semi-finished stage by which
the ownership of the semi-finished flats was transferred to the customer.
Appropriate stamp duty was paid on sale deed value. After execution of sale
deed, they have entered into another agreement with the customer for
completion: of the said flats.

18, The second agreement, (written or oral) and by whatever name is
called, involve supply of material and labour to bring the semi-finished flat to
a stage of completion. As it is a composite contract involving labour and
material, it clearly satisfies the definition of Works Contract Service
Therefore, the classification under work contract service and the same shall
be preferred in view of the Section 65 A of the Act. The Board vide Circular
No, 128/10/2010- ST dated 24.08.2010, at para 2 has also clarified as
under,

“2. The matter has been examined, As regards the classification, with effect

Jrom 01.06.2007 when the new service "Works Contract’ service was made

effective, classification of aforesaid services would undergo a change in
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case of long term contracts even though part of the service was classified
under the respective taxable service prior fo 01.06.2007. This is because
‘works contract’ describes the nature of the activity more specifically and,
therefore, as per the provisions of section 654 of the Finuance Act, 1994, jt
would be the appropriate classification for the part of the service provided
after that date.”

1l.  Reliance is also placed on the decision of the Authority on Advarnce
Ruling in the case of HAREKRISHNA DEVELOPERS-2008 (10) S.T.R. 357
{A.A.R.) wherein it has been held as under:-

Advance Ruling (Service tax} - Works Contract service - Sale af plots -to
prospective buyers and construction of residential units under works
contract - Applicant contesting liability on the ground that impugned works
confract is for construction of individual residential unit and not Jor
residential complex - Condition on transfer of property in goods leviable ta
sales tax satisfied - Records indicating construction of at least 12
residential units with common facilities and same covered under
‘residential complex’ as per provisions - Works contract not Jor construction
af isolated house but for common Jacilities also - Impugned activity covered
under Works Contract service - Sections 65(91a), 65(1 OS)zzzza) and 96D of
Finance Act, 1994. - Individual houses built through works contract have to
be viewed as parts of a residential complex rather than as stand alone
house,

12, It is not in dispute that the venture undertaken by them satisfied all
the ingredients of the definition of the residential complex i.e., more than 12
residential units, common area and the layout of such praject approved by
the civil authorities. The same have been sold to various customers by
executing two agreements. A sale deed was executed at semi finished stage
and stamp duty was paid for the undivided portion of the land along with
semi finished construction, Thereafter, another agreement was entered for
completion of the flat. On this issue, the Board vide circular 108 /02/2009 -
ST dated 29.01.2009 has clarified as under:-

The malter has been examined by the Board, Generally, the initial
agreement between the promoters / builders / developers and the
ultimate owner is in the nature of ‘ugreement to sell’ Such o case, as
per the provisions of the Transfer of Property Act, does not by itself
creale any interest in or charge on such Properly. The property remains
under the ownership of the seller fin the instant case, the
bromoters/ builders/ developers), It is only after the completion of the
construction and full payment of the agreed sum that a sale deed is
executed and only then the ownership of the property gets transferred to
the ultimate owner. Therefore, any service provided by such seller in
connection with the construction of residential complex till the execution
of such sale deed would be in the nature of ‘self-service’ and
consequeritly would not attract service tax. Further, if the ultimate owner
enlers into a conlract Jor construction of a residential complex with a
promoter / builder / developer, who himself provides service of design,
planning and construction; and affer such construction the ultimate
OwWner receives such property for his personal use, then such- activity
would not be subjected to service lax, because this case would Sfail
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under the exchision provided in the definition of ‘residential camplex’,
However, in both these siti{ations, if services of any person like
contractor, designer or a similar service provider are received, then such
a person would be liable to pay service tax.

13.  In terms of the said circular of the Board, service tax is not chargeable
up to the stage of sale deed. However, service tax is chargeable on the
construction agreement which is undertaken after execution of sale deed.
The assessee have mis-interprated the said Board’s clarification dated
29.01.2009.

14, The Board vide said circular dated 29.01.2009 has clarified that
-service tax is not chargeable till the execution of sale deed, as it is in the
nature of scli service and that if the ‘residential complex’ is meant for
‘personal’ use of a person, the same falls under exclusion clause. Till the
execution of sale deed, the ownership remains with the Builder/Developer
and it is transferred to the customer after the execution of sale deed. After
the execution of sale deed of a flat at semi-finished stage, if further
construction is undertaken for completion, the same is chargeable to service
tax as it amounts to rendering of construction service to the customer, The
said service no longer remains self service as the ownership of the flats
stands transferred to thé customer after execution of sale deed at semi-
finished stage.

15, The argument of ‘personal use’ is of no avail in this case, as the
exclusion clause is applicable only when the ‘entire residential complex’ ig
constructed for personal use of one person, which is not the case here, Even
the Circular No.151/2/2012-ST dated 10.2.2019 does not come to the
rescue of the asessee as it clarifies that the builder/developer would not be
taxable in terms of Board’s Circular No.108/02/2009-8T dated 29.01.2009
only. As discussed above, the circular dated 29.01.2009 only clarifies thst
service (ax is not chargeable till the execution of sale deed, as it is in the
nature of self service.

16.  In view of the above, I hold that the impugned activity is classifiable
under Work Contract Service” and it is also pertinent to mention that the aspect
ol taxability under Works Contract has been upheld by the Commissioner (Appeais)
in his orders in Appeal mentianed above,

17. They have further submitted that composite scheme is not mandatory
and service tax can be paid under Rule 2A. Tt is accepted that composite
scheme is optional. They have not furnished the details of land cost, material
cost supported by documentary evidence. In the absence of which, the
demand of Service Tax on the full amount without any permissible deduction
of land cost or material cost would have been very harsh on them. In this
backdrop, the calculation of service tax llability in the show cause notice at
composite rate is a beneficial act which does not make the show cause notice
invalid. They have not submitted the details of land cost, materials cost for
the relevant period supported by documentary evidences even now.

18. They have also contested the qualification of demand. They have
submitted that taxes and other charges nced to be deducted. The A58ESSCS
have alsc submitted that in respect of certain flats, there is no tax liability as
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the same were sold after occupancy certificate has been issued. They have
also submitted a re-calculation statement. The occupancy certificate has
been issued on 23.03.2011 for some of the constructions though no proof
has been submitted. But in the statement it is observed that certain
amounts have been received towards agreement of construction even after
issuance of occupancy certificate and no service tax liability is shown against
such receipts. The assessee has not maintained complete transparency with
regard to their activities. :

19, With cflect from 01.07.20 12, certain changes were made in the
provisions and definitions of the Service Tax Act 1994, which are relevant_in
the present case are rejterated as under :

Section 65B {44) : "service” means any qctivity carried out by a person Sor
another for consideration, and includes a declared service, but shall not
include-
{a) an activity which constitutes merely,—
(i) @ transfer of title in goods or immovable property, by way of
sale, gift or in any other manner; or
fii} a transaction in money or actionable claim;
(b} a provision of service by an employee to the employer in the course of
or in relation to his employment;
(¢) fees taken in any Court or tribunal established under any law forthe
time being in force. '

BECTION 86B. - There shall be levied a tax (hereinafter referred to as the
Service Tax ) at the rate of twelve per cent on the value of all services, other
than those services specified in the negative list, provided or agreed to be
provided in the taxable territory by one person to another and coilected ir such
manner as may be prescribed. .
SECTION 66D : Contains the negative list of services. it appears that services
provided by the assessee are not covered under any of the services listed
therein.

SECTION 66E : Contains declared sexvice which includes service pertain in
the execution of works Contract.

20,  As per Section 66(E)(b) Works Contract means : construction of a

complex, building, civil structure or a part thereof, including a complex or.

building intended for sale to a buyer, whoily or partly, except where the
entire consideration is received after issuance of completion-certificate by
the competent authority.

Ezxplanation.— For the purposes of this clause,—
(I} the expression ‘competent authority” means the Government or any
authority authorized to issue completion certificate under any law for the
time being in force and in case of non-requirement of such certificate
from such authority, from any of the following, namely-— (A) architect
registered with the Council of Architecture constituted under the
Architects Act, 1972; or {B) chartered engineer registered with the
[nstitution of Enginecers {India); or (C) licensed surveyor of the respective
local body of the city or town or village .or development or pianning
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authority; (H) the expression  "comstruction” ineludes additions,
alterations, replacements or remodeling of any existing civil structure;

Section 67 : Valuation of taxable services for charging Service tax —

{1) Subject to the provisions of this Chapter, service tax chargeable on
any taxable service with reference 1o its value shall,—

(i) in a case where the provision of service is for a consideration in
money, be the gross amount charged by the service provider for such
service provided or to be provided by him;

{iij in a case where the provision of service is for a consideration
not wholly or partly consisting of money, be such amount in money, with
the addition of service tax charged, is equivalent to the consideration;

{iii} in a case where the provision of service is for a consideration
which is not ascertainable, be the amount as may be determined in the
prescribed manner,

{2] Where the gross amount charged by a service provider, for the service
provided or to be provided is inclusive of scrvice tax payable, the value of
such taxable service shall be such amount as, with the addition of tax
payable, is equal to the gross amount charged.

(3) The gross amount charged for the taxabie service shall include any
amount received towards the taxable service before, during or after
provision of such service.

(4} Bubject to the provisions of sub-sections (1), {2) and (3), the value
shall be determined in such manner as may be prescribed.

21.  Further, Notification No. 25/2012-8T, dated 20-06-2012, as
amendedspecified services which were exempt from payment of Service Tax. It
appedrs that services provided by the assessee are not covered under any of
the services listed therein,

SERVICE TAX (DETERMINATION OF VALUE) RULES, 20056 :

Rule 24. Determination of value of service portion in the execution of a
works contract.- Subject to the provisions of section 67, the value of
service portion in the execution of @ works contract , referred to in
clause {h) of section G66E of the Act, shall be determined in the
Jollowing manner, namely:-

fi) Value of service portion in the execution of o works contract shail be
equivalent to the gross amount charged for the works contract less
the value of property in goods transferred in the execution of the said
warks contract. Explanation. - For the burposes of this clause,-

() gross amount charged for the works contract shall not include
value added tax or sales tax, as the case may be, paid or payable, if
any, on transfer of property in goods involved in the execution of the
said works contract;

(B} value of works contract service shail include, -

{1} labour charges for execution of the works;

{ii) amount paid to a sub-contrucior for labour and services;

{iii) charges for planning, designing and architect’s Jees;

{iv} charges for obtaining on hire or otherwise, machinery and tools
used for the execution of the works contract; ‘

(v} cost of consumables such as water, electricity, fuel used in the
execution of the works contract;
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{ii}

{vi) cost of establishment of the contractor relatable to supply of
labour and services;

(Ui} other similar expenses relatable to supply of labour and services;
{viti) profit earned by the service provider relatable to supply of
labour and services;

(¢) Where value added tax or sales tax has been paid or payable on
the actual value of property in goods transferred in the execution of
the works contract, then, such value adopted for the purposes of
payment of value added tax or sales tax, shall be taken as the value
of property in goods transferred in the execution of the said works
contract for determination of the value of service portion in the
execution of works contract under this clause. '
Where the value has not been determined under clause fi), the

person lable to pay tax on the service portion involved in the execution of the
works contract shall determine the service tux payable in the Jollowing
manner, namely.:-

(A} in case of works contracts entered inte for execution of original
works, service tax shall be payable on forty per cent of the total
amount charged for the works contract;

{B} in case of works contract entered info for maintenance or repair or
reconditioning or restoration or servicing of any goods, service tax
shall be payable on seventy percent of the toial amount charged for
the works contract;

(€} in cuse of other works contracts, not covered under sub-clauses {A)
and (B), including maintenance, repair, completion and finishing
services such as glazing, Dplastering, floor and wall tiling, installation
of electrical fittings of an immovable property , service tax shall be
poyable on sixty per cent. of the total amouni charged for the warks
contract;

22, In view of the above provisions and the discussions, it is evident that
the activity performed by M/s Alpine Bstates, is rightly classifiable under
‘Works Contract Service’ and the valuation has to be adopted as per the
provisions of Service Tax (Determination of Value]) Rules 2006. Further in
the absence of documentary evidence to segregate the service value portion,
the correct method is to follow composite method and the tax liability is to be
calculated on 40% of the Gross value. I have gone through the urgings put

lorth by the assesse under various heads and also the citations quoted

therein.

23. The assessee has solUght cum tax benefit as they have not collected
service tax from the buyer. Such claims, without documentary evidence to
establish that the service tax has not been collected, does nat hold good,
especially when certain amount of tax is paid. It appears that all types of
beneficial claims are put forth without understanding the provisions of Law
and without any logical application. Such claims deserve to be abandoned.
Under such circumstances, the analysis of Tribunal pronouncements cannot
be calied for in support of the benefits and exemptions claimed. Hence the
case Jaws relied upon fail to support the contentions of the assessece.

24, I have gone through the records and submissions made by the
assessee. The show cause notice has clearly discussed the activitiy of the
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assessee which necessitated invoecation of provisivns of Sub-Section (1) of
Section 73 of the Finance Act, 1994 attracting demand for extended period.
The assessee in his correspondence has submitted that they have paid
service lax. on the amounts, as calculated by them after deducting certain
amounts. Such voluntary compliance would have been appreciated if the
- taxable value has been arrived as per the prescription of Law. The assessee
has deduced their own methods to arrive at the tax liability without following
the provisions of Service Tax {Determination of Value ) Rules 2006,

25. The assesscs contention that the department was in the know how of
methods adopted by the assessee for tax compliance and that provisions of
Sub-Section (1) of Section 73 of the Finance Act,1994 are not invokable in
such cases. Mere knbwledge of the activity performed by the asscssee does
not absolve the department from invoking extended period, when the intent
to evade has been enumerated in the notice. I place my reliance on the
following case laws and hold that the extended period in rightly invokable,

1. M/S Union Quality Plastic ltd & OTHERS VsCCEx& SERVICE
TAX,VAPI, CCEx& SERV ICE TAX, DAMAN----Extended period of
limitation can be legitimately invoked even if Revenue has knowledge of
Suppression: the issue is no longer res- integra in view of the decision of
the jurisdictional, High Court of Gujarat in Commissioner of Central
Excise, Surat -I Vs, Neminath Fabrics Put Ltd reported in 2011-TIOL-
10-HC-AHM-CX. }. The High Court ruled that whenever there is nomn-
levy or short levy of duty with an intention to evade payment of duty, or
any of the cireumstances enumerated in the Proviso to Section 11A (i Jof
the Central Excise Act, 1944; such suppression or willful omission is
either admiiited or demonstrated, invecation of the extended period of
limitation would be Justified; and that the proviso cunnot interpreted to
mean that since Revenue has knowledge of suppression, the extended
Pperiod of limitation cannct be legitimately invoked,

2. COMMISSIONER OF CENTRAL EXCISE SURAT-1VsNEMINATH
FABRICS PVT LTD--- 2011-TIOL-10-HC-AHM-CX-~Cenfral Excise -
Limitation under Section 11 A — Show cause notice issued beyond one
year from the date of knowledge of the Department - The concept of
knowledge by the departmental authority is entirely absent in the
provisions of Section 11 A - If one imports such concept in sub-section (1)
of section 11A of the Act or the broviso thereunder it would tantamount
to rewriting the slatutory provision and no canon of interpretation
permits such an exercise by any Court — If it is not open to the superior
court to either add or substitute words in o statute such right cannat be

available to a statutory Tribunal - The reasoning that once knowledge -

has been acquired by the depariment there is no suppression and as
such the ordinary statutory period of limitation prescribed under sub-
section (1) of section 11A would be applicable is fallacious inasmuch as
once the suppression is admitted, merely because the department
acquires knowledge of the irregularities the Suppression wauld not be
obliterated — The order Ppassed by the Tribunal is guashed.

26.  Bonafide belief as claimed by the assessee is not sustainable. The
assessec is not new to the taxation and the provisions relating to Service Tax

aware of Law. In spite of having knowledge about valuation under Works
Contract Service, the assessee has deliberately attempted to vivisect the
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Bonafide in nature. I rely on the following pronouncement by the Hon’ble
Tribunal : :

TANZEEM SCREENARTS us COMMISSIONER OF CENTRAL EX CISE,
MUMBAL-2006 (196) E.L.T. 208 (Tvi, - Mumbai)- Belief - Bona fide belief -
Blind belief - A blind belief that what one is doing is right does not make it
a bona fide belief. [para 71 ;

27, With regard to interest and penalty, the notice has elaborately

- provided the grounds for invoking penal provisons under Section 75, 77 and
78 of the Finance Act, 1944. The acts and omissions discussed above has
rendered the assessee liable for penal action, Penalty is s preventive as well.as
deterrent measure 10 defeat recurrence of breach of law and also to discourage non-
compliance to the law of any willful breach. Of course, just because penalty is
prescribed that should not mechanically be levied following Apex Court’s decision in
the case of Hindusthan Steel Ltd. v. State of Orissc reporied in 1978 (2)ELT
(J159) (3.C.) = AIR 1970 S.C. 253. Section 80 of the Act having made provision for
excuse fromn levy of penalty under section 76 if the assessee proves that there was a
reasonable cause for faifure under that section no other criteria is mandate of Law
to exonerate from penalty. The submission of the assessec does not constibate
reasonable cause so as to exonerate them fom the penalties by invoking section 80
of the Act, Reliance is placed on the following case laws:-

{ii 2007 {6) S.7.R. a2 {Tri. - Kolkata) -CCE., KOLKATA-T Versus GURDIAN LEISURE PLANNERS
PVT. 11D, _ ' _

{ii) 2006 (1) S.T.R. 320 {Trl. - Del)- SPIC & SPAN SECURITY & ALLIED SERVICE {I) P. LTD.
Versus C.C.E., NEW DELHI

{iii) 2010 {i8) S.T.R. 492 (Tri. - Del.)- GORA MAL HARI RAM LTD.VsCOMMISSIONER OF
SERVICE TAX, NEW DELHI----- Reasonable cause not shown and penalty _waiver not
grantable - Impugned case heing otie of abuse of process of law, impugned order sustainoble -
Sections 75, 76 and 80 of Finance Act, 1994, [para 5.

28.  Accordingly, I hold that penalty under section 76 is imposable as they have
contravened the provisions of law despite adverse order passed by Comunissioner
(Appeals). ’

49.  The assessee has also claimed benefit under Section 80 of the Act. In
my opinion when the intent has been discussed, established and concluded
in any proceedings and the assessee is well aware of the Law and is legally
responsible for his acts and omissions, the provisions of Section 80 of the
Act are not attracted, I place my reliance on the following case law :

1. ASSISTANT COMMISSIONER OF CENTRAL EXCISE Vs KRISHNA
PODUVAL---2006 (1) S/T.R. 185 (Ker.)---Penalty (Service tax} - Sections
76 and 78 of Finance Act, 1994 - Incidents of imposition of renalty are
distinct and separate under lwa provisions and even if offences are
committed in course of same transdction or arise out of sume act,
penalty imposable for ingredients of both offences - Person who is guilty
of suppression deserve no sympathy under Section 80 ibid - Order of
Single Judge withdrawing penalty under Section 76 ibid, set aside.para
117 ‘

30. In view of the findings and discussions detailed above, I pass the
following crder :
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ORDER

{i} I confirm an amount of Rs, 1,23,37,565/ - {(Rupees One Crore Twenty
"Three Lakhs Thirty Seven Thousand Five Hundred and Sixty five only)
inctuding Cesses on the “Works Contract” services rendered by them during the
. period from July, 2012 to March, 2014 in terms of sub-section (2] of Section
73 of the Finance Act 1994; and also appropriate an amount of Rs, 34,32,328/-
already paid by them against the above demand;

(ii) I demand interest at the applicable rates on the amount demanded at
{i) above under Sectiont 78 of the Finance Act, 1994

(i) Iimposea penalty of 10% of service tax amount demanded at (i) above,
under Section 76 of the Finance Act, 1994, provided that where service tax
and interest is paid within a period of thirty days of the date of receipt of the
order of the Central Excige Officer determining the amount of service tax
under sub-section (2) of Section 73, the penalty payable shall be 25% of the
penalty imposed in that order, only if such reduced penalty is also paid
within such period.

{iv} I impose Penalty of RS. 10,000 /- on them under Section 77 of the Finance
Act, 1994,

H\File
. {SUNIL JAIN)
\/@ﬁm f{,/,y,ﬁ?,g,r) Csfj G’ COMMISSIONER
o

M/s.Alpine Estates,

5-4-187/3, 20 Floor, (By SPEED POST)
Soham Mansion, M.G.Road,

Secunderabad-500003.

Copy submitted to the Chief Comrrissicner, Customs & Central Excise,
‘Hyderabad Zone, Hyderabad.

Copy to:

1. The Assistant Commissioner, Service Tax, Division II, Service Tax
Commissionerate, Hyderabad.

2. The Superintendent, Service Tax, Range II'A, Service Tax Comimissionerate,
Hyderabad with a direction to serve the order on the assessee and submit a copy
of dated acknowledgement.

3. Master Copy/Spare Copy/Flie Copy
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