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IN THE CUSTOMS, CENTRAL EXCISE, AND SERVICE TAX APPELLATE
TRIBUNAL, ist FLOOR, HMWSSE BUILDING, REAR PORTION .
KHAIRTABAD, HYDERABA-500004

MISC. APPLICATION NG .covvvvicenrnrnenrnennnnns /2015
APpPeRI NO wvviviireiicneniienanns 2015

MISCELLANEQUS APPLICATION for seeking Condonation of delay in filing
appeal by M/s. Alpine Estates, 5-4-187/3 & 4, 2nd Floor, Scham WMansion,
M.G Road, Secundérabad- 500 003 w.r.t. to Order in Original No. HYD-
5.Tax-COM-03/2015 dated 31.08.2015 passed by the Commissioner of
Service Tax, Service Tax Commissionerate, L.B Stadium Read,
Basheerbagh, Hyderabad - 500 004.

M/s. Alpine Estates,

5-4-187/3 & 4,

2md Floor, Soham Mansion,

M.G Road, SBecunderabad- 500 003. ...l Appellant

Vs.

The Commissioner of Service Tax,

Service Tax Commissionerate,

L.B Stadium Road, Basheerbagh,
Hyderabad -500004. ... Respondent

The Applicant humbly submits before Honorable Tribunal as under:
1. Order-in-Original  No. HYD-3.Tax-COM-03/2015 dated 31.08.2015
passed by the Commissioner of Service Tax, Service Tax
Commissionerate, L.B Stadium Road, Basheerbagh, Hyderabad - 300

004. The subject order was received by the Appellant on 11.09.2015. The

due date to file the appeal before CESTAT was 10.12.2015

2. On being heard that separate bench of CESTAT is starts functioning in
Hyderabad and Registry of Bangalore bench is not accepting the
Hyderabad cases citing the same reason, The Applicant has visited the
CESTAT, Hyderabad building for submission of Appeal in Form ST-5 on
10.12.2015 however no person was there to accept the present appeal.

This has put the applicant in dark of not knowing where to file. In view of
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such confusion there has been a delay of 4 days in filing of Appeal before

CESTAT.

| 3. The applicant humbly prays before the honorable Tribunal to condone
the delay as mentioned above.
a. The delay was caused due to existence of confusion as to where the
appeal should be filed.
b. In terms of principles laid down by Apex Court in the case of
Commissioner, Land Acquisition v. MST Katiji reported in [1987

(28) ELT 185 (8.C.)], delay may be condoned,

/



PRAYER
Therefore it is humbly requested to condone the delay of 4 days, in filing the

appeal before the Hon’ble CESTAT. Further request to accept the appeal filed.

VERIFICATION

I, Soham Modi, Partner of M/s. Alpine Estates, Secunderabad the Applicant
hereinabove, do hereby declare that what is stated above is true to the best of

our information and belief,

Verified at Secunderabad on this 141 day of Decemben, 2015

Place: Secunderabad

Applicant



REFORE THECOMMISSIONER OF SERVICE TAX, SERVICE TAX
RED

COMMISSIONERATE, 11-5-423/1/4, SITARAM PRASAD TOWER,
HILLS, HYDERABAD - 500004

Sub: Proceedings under OR No.161/2014 Adjn (ST) (Commyr} [C.No.
v/ 16/62/20128T Gr.X] dated 26.09.2014 jssued to M/s
AlpineBEstates, #5.4-187/3 & 4, II Floor, Scham Mansion, MG Road,
secunderabad - 500003

We are authorized to represent M/s. Alpine Estates, #5-4-187/3 & 4, I
Floor, Soham Mansion, MG Road, Secunderabad - 500003 vide authorized

letter enclosed along with this reply.

FACTS OF THE CASE:

A. M/s AlpineEstates, 45.4-187/3 & 4, II Floor, Soham Mansion, MG
Road, Secunderabad - 500003 (hereinafter referred as Noticee) is a
partnership firm registered under the Partnership Act, 1932 mainly
engaged in the sale of residential units to prospective buyers while the
units are under construction. |

3. The Noticee had registered with the Service Tax department vide
Service tax registration No. AANFAB250FSTO001. It has undertaken a
by name of M/S Flower Heights having residential flats.

C. Noticeeenters into arrangements with prospective buyers for sale of
the residential units contained in tﬁe sajd residential complex while
the same is under construction.

D. The Agreement of Sale, is entered agreement for the sale of an
apartment which consists of the standard construction, an undivided

share in land and reserved parking space. All rights and obligations

are cast on the respective parties accordingly. ‘wﬁl{éﬁ:‘-{n certain




cases the Buyers may be interested in availing finance from the Banks

and for the said purpose, the Banks insist on a title in favour of the

buyer. For the said purpose, the Noticeemay enter into a sale deed for

sale of Apartment in a semi finished state, simultaneously entering

into a separate construction contract for completing the unfinished

apartment.

i, As intimated to department in their earlier correspondences (copy of

the letter dated 17t September 2014 has been enclosed as annexure

1), receipts from the customer were appropriated sequentially in the

following manner.

a. Sale Deed.

b. Then towards the agreement of construction.

c. Towards addition and alteration and

d. Finally towards VAT, Service Tax, Stamp Duty, Registration

charges, excess consideration received etc.

F. The status of the four pending Show Cause Notices is as follows.

Period SCN Amount Status
Jan 09 toi HQPOR No. | Rs.31,10,377/- | CESTAT granted stay
Dec 09 82/2010 Adjn with a pre-condition
(ST} dated of pre-deposit ol Rs.
16.06.2010 10 lakhs
Jan 10 toj OR Rs.35,03,113/- | Commissioner
Dec 10 No.62/2011- Appeals ordered
Adjn (ST), denovo for re-
dated quantification of
23.04.2011 service tax payable
vide OIA No. 38/2013
(H-11} S.Tax dt.
27.02.2013
Jan 11 tolOR No. | Rs.48,33,49/- | Commissioner
Dec 11 51/2012 Adjn Appeals ordered
(AddICommr) denovo for re-
dated quantification of




G.

H.

24.04.2012 " I'service tax payable
vide OIA No. 38/2013
(H-II)  S.Tax  dt

27.02.2013
Jan 12 to | OR No. | Rs. Filed Show Cause
June 12 82/2013- 15,75,956/ - Notice reply on
Adjn(ST)ADC)/ 31.01.2014 and
10.06.2013 Order-in-Original  is

not received till date

For the period of the show cause notice i.e. July 2012 to March 2014,
for the receipts received towards the Sale Deed, Noticee were/are on
the understanding that the transaction is a sale of immovable
property (Which is a subject matter of Stamp Duty} and not

covered under the purview of Service Tax.

For the receipts received/ appropriated towards the construction

agreement, for the present period, Noticee are under bona fide belief
that the same is hot liable for Service Tax as they are
selling/constructing the Flats for the individuals which is used for
residential purpose. However, due to recurring issue of show cause
notice from the department, for the present period, the Noticee are
paying Service Tax under protest under works contract service for the
amount received towards construction agreement.

While computing the service tax liability on consideration received /
for the construction portion, the Noticee has excluded the following
from the total receipts.

a. Rececipts towards the value of sale deed. ___
o EATY




b. Receipts towards payrﬁent of VAT, Service Tax, Stamp Duty
and Registration Charges that were remitted to the
government whether in advance or on a later stage.

c. Receipts that are in excess of the agreed sale consideration
which were refunded or liable to refunded to the purchaser.

d. Receipts towards the other charges like corpus fund,
maintenance charges, elecfricity charges etc received on
behalf of the .OWners Association or the Electricity
department which were paid to them in advance or on a later

date.

J. After making the payment of Service Tax under protest on the portion

of the consideration received for the construction portion, the Noticee
has intimated the same to the Superintendent vide their letter dated
20tApril 2013 for the period July 2012 to 30t September 2012 and
vide their letter dated 26HhSeptember 2013 for the period October 2012
to March 2013 and vide letter dated 11t November 2013 for the
period April 2013 to September 2013 and vide letter dated 8th March
2014 for the period October 2013 to December 2013 and vide letter
dated 11t March 2014 for the period January 2014 to March 2014.
Along with the letter, the Noticee has also submitted the annexure
which clearly explains that tﬁey have excluded the amount received
towards the sale of undivided portion of land and paid applicable
service tax under protest on the amount received towards the

construction portion.




K.

L.

Noticee submits that the occupancy certificates for M/s Flower
Heights was received on for Block B is 13.04.2010, Block A on
04.11.2010, Block C on 23.03.2011.

Without appreciating the voluntarily disclosures made, the
department vide their letter ciated 16.09.2014 issued summons to
furnish the information. Accordingly, on 17.09.2014, the Noticee has
submitted(a copy of the same is enclosed for reference in annexure 1
to this reply) the details of amount received for agreement of
construction and they also, enclosed earlier intimation made to the

department which is as explained above.

 Without understanding the fact that the service tax has been paid on

amount received for construction of service, the subject show cause
aotice has excluded only the VAT amount [rom the total amount
received and proposed to tax the amount received towards agreement
to sale of semi-finished flat, amount received for electricity charges,
stamp duty etc.

Subsequently, the subject show cause notice has issued to show
cause as to why;

4. An amount of Rs.1,23,37,565/- including cesses should not be
demanded on the Works Contract services rendered by them
during the period from July 2012 to March 2014 under section
73(1) of Finance Act, 1994 read with proviso thereto; and an
amount of Rs.34,32,328/- already paid should not be adjusted

against the above demand.




Interest on the amount of demand at (a) should not be recovered
under section 75 of the Finance Act, 1994,

Penalty should not be imposed on them under section 76 of the
Finance Act, 1994; and

Penalty should not be imposed on them under éection 77 of the

Finance Act, 1994.

in as much as:

M

(i1)

As seen from the records, the Noticee entered into 1) Sale
deed for sale of undivided portion of land together with semi-
finished portion of thé flat and 2) agreement for construction,
with their customers. On execution of the sale deed the right
in a property got tr;ansferred to the customer, hence the
construction service ‘renc'lered by the Noticee thereafter to
their customers under agreement of construction are taxable
under service tax as there exists service provider and receiver
relationship between them. As there is transfer of property in
goods in execution of the said construction agreements, it
appears that the servéices rendered by them after execution of
sale deed against agreements of constructions to each of
their customers fto lwhom the land was already sold are
taxable services under works contract Service.

As per infofmation furnished by the Noticee vide their letter
dated 17.09.2014 along with statements it is seen that “the

Noticee” have rendered taxable services under the category of




(11i)

(v)

(v}

2014, The Noticec had rendered services for a taxable value
of Rs.2586,64,906/-. After deduction of VAT of
Rs.91,18,679/- the taxable value works out to
Rs.24,95,46,227/- on which service tax (including cess)
works out to amount of Rs.1,23,37,565/- was paid leaving
an amount of Rs.88,‘§4,003/- unpaid / short paid for the
services rendered during the said period, as detailed in the
annexure enclosed.

Referred the provisioﬁs of section 73(1A), section 65B, 668
and 66D, 65B(44), 668, 66E, of the Finance Act, 1994.
Further, Notification';No.QS/QOIQ ST dated 20-06-2012, as
amended specified éservices, which were exempt from
payment of service tax. It appears that services provided by
the Noticee are not cogrered under any of the listed therein.
The grounds as exple‘;tined in the show cause cum demand
notices issued above are also applicable to the present case;
the legal position insofar as “Works Contract Service” is
concerned, the said:service and its taxability as defined
under sub-clause (zzzza) of clause 105 of section 65 of the
Finance Act, 1994 as existed before 01_.0’7.2012 stands now
covered by section G;SB(54) whereby the said service is a
declared service as per section 66E(h) of Finance Act, 1994
and the same is not being in the negative list prescribed
under section 66D, ccf.)ntinues to be a taxable service. But for

said changes in legal provisions, the sia
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correspondence tax liability remained same. Hence, this
statement of demand / show cause notice is issued in terms

of section 73(1A) of the Finance Act, 1994 for the period July

L

/

2012 to March 2014.



Submissions:

1. For easy comprehension, the éubSequent submissions in this reply
are made under different heads covering different aspects involved in
the subject SCN.

A. Validity of the show cause notice

B. No Service tax on sale of semi-finished flat

C. No Service Tax on amount received for Corpus fund, electricity
charges, maintenance charges received on behalf of the owners
association or the electricity department

D. Quantification of the tax liability

. Benefit of cum-tax

I, Interest and penalties

G. Benefit under section 80

In Re: Validity of Show Cause Notice- sectio‘n 73(LA)

5. Noticee submits that the subject SCN has not at all alleged how and
why there is a short payment of service tax in the present case and
proceeded with mere assumptions and presumptions without
appreciating the fact that Appellant has paid entire amount of service

tax to the department on the amount towards agreement of

consiruction.

3 The Noticee submits that the subject show cause notice has issued by
relying on the information submitted by the Noticee vide letter dated

17"September 2014. The Noticee submits ﬁ’gﬂl;g_i;xin the said letter, they
) {;j,‘_"'ﬂg _;_4_
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submitted the amount received towards agreement of construction as

follows.
81. No. Period Total Receipts
towards agreement of
; construction
1 Aprii 2012 to September | Rs.3,65,71,069/-
2012 '
2 October 2012 to March 2013 | Rs.3,77,97,612/- -
3 April 2013 to September | Rs.98,82,454/-
2013
4 October 2013 to December | Rs.15,03,313/-
2013
5 January 2014 to March 2014 | Rs. 44,84,228/-

However, the annexure to the show cause notice mentioned the details
of receipts as follows which is entirely different {rom the details

furnished by the Noticee which are as follows.

51, No. Period : Gross amount received

1 July 2012 to September{Rs.4,11,17,849/-
2012 :

5 | October 2012 to March 2013 | Rs.7,61,02,271/-

3 April 2013 to September | Rs.9,05,13,786/-

2013

4 October 2013 to December | Rs.3,78,92,487 /-
2013

5} January 2014 to March Rs.1,30,38,513/-
2014

. From the above comparison of the information submitted and
information considered by the subject show cause notice, it clear that
the subject show cause notice is based on wrong understanding of the
information submitted by the Noticee. On this ground alone, Noticee
submits that subject show cause notice is not sustainable and

requires to be dropped.




5.

6.

Noticee submits that in the letter submitted to the department {(copy
of the letter dated 10% September 2014 as been enclosed as annexure
2 along with its enclose), they have enclosed carlier correspondences
made to the department where they have intimated the total gross
amount received which is inclusive of amount received towards sale of
semi-finished flat, which is not liable for service tax. The show cause
notice has computed service tax on the said amouant, which is not at
all liable for service tax. On the basis of the same, Noticee submits
that subject show cause notice is not sustainable and requires to be

dropped.

The Noticee submits that the subject show cause notice has also
proposed demand under the new service tax 1av#, where the activity
should be covered under the definition of service to attract service tax
liability. However, in the present case, the subject show cause notice
has not at all explained how and why the total gross amount received
which is inclusive of amount received for sale of semi-finished flat, is

covered under the definition of service as provided under section

65B(44) of Finance Act, 1994. As the subject show cause notice has
not proved its burden of proof, the proposition of demand of service
tax is not sustainable and accordingly, the same requires to be

dropped.

Noticee further submits that The Commissioner of Central Excise &




Bangalore Bench in the previous period has categorically held that
service tax should not be levied on sale deed portion and remanded
the matter back to the adjudicating authority for re-quantification of
the duty liability. (copy of the order has been enclosed as annexure 4—
& __) However, the subject shofw cause notice has not considered this
aspect and demanded service tax on the Noticee. On the basis of the
same, Noticee submits that the proposition of the subject show cause
notice demanding the duty is not sustainable and requires to be

dropped.

. Noticee submits that the subjeét show cause notice has not made any
allegations as to how and why there is a short payment of service tax
inspite of detailed Submissidns made by them through way of
correspondence, explaining their method of tax treatment for their
activity. Further, the show cause notice fnerely considered the gross
amount shown in the workiﬁgs submitted by them ignoring the
various deductions claimed by them for sale of semi-finished flat,
amount received towards sta:mp duty, corpus fund, maintenance
charges, electricity charges etc. As the subject show cause notice has
not made any allegations as to how and why the deductions claimed

by the Noticee is not applicable, the same is not sustainable and

requires to be dropped.

 Noticee submits that the subject show cause notice in para S

Act, 1994




and in para 7 mentions that the grounds as explained in the show
cause nofice issued for the earlier period is also applicable for the
present case. Hence, this staterment of demand /l show cause notice is
issued in terms of section 73(1A) of Finance Act, 1994, for the period
July 2012 to March 2014. For this, Noticee submits that section
73(1A}) of the Finance Act, 1994—: reads as follows.
“(1A)Notwithstanding anything contained in sub-section (1} {except
the period of eighteen months of serving the notice for recovery of
service tax), the Central Excise Officer may serve, subsequent to any
notice or notices served L{nder that sub-section, a statement,
containing the details of service tax not levied or paid or
short levied or short paid or erroneously refunded Jor the
subsequent period, on the person chargeable to service tax, then,
service of such statement shall be deemed to be service of notice on
such person, subject to the condition that the grounds relied
upaon for the subsequeni period are same as are mentioned in

the earlier notices.”

10. Noticee submits that from :the analysis of provisions of section
73(1A), it i clear that to issu¢ show cause notice / statement under
this section, the grounds relied@ upon for the subsequent period should
be same in all aspect as mentioned in the previous notices. Further,
the subject show cause notice has not mentioned which earlier show

cause notice it has referred i.e. show cause notice issued under the

= is issued for



the period July 2012 to March 2014 i.e. under new service tax law

where there is a substantial changes in the provisions of service tax

from positive list based taxation to negative list based taxation,

thereby exemption and abatement has also undergone change.

Accordingly, the ground of the dld period is not at all applicable for the

new period due to the following substantial changes.

a.

h.

Taxable service list provided under section 65(105) of the Finance
Act, 1994 ceases to effect W.‘e.f. 01-07-2012.

Section 65A pertaining to classification of service ceases to effect.
There is no concept of classification of service.

Definition of service introduced under section 65B{44)where it
contains certain exclusions.

Negative list introduced in section 66D of the Finance Act, 1994.
Concept of bundled service introduced in section 66F.

New deflinition of works contract has been introduced under
section 65B(90) of the Finance Act, 1994.

Mega exemption notification provided under Notification No.
25/2012-ST dated 20.06.2012, which is available irrespective of
classification of service. | (earlier exemption was subject to
classification of service)

New Valuation Rule proviﬂed vide Rule 2A of The Service Tax
(Determination of Value} Rules, 2006 vide Notification24/2012-ST
dated 20.06.2012 for deterinination of tax liability in case of works

contract service.




j. Abatement for various services issued under notification no
26/2012-ST dated 20.06.20@2 is issues based on the nature of the

service irrespective of its classification (earlier abatement was

subject to classification of service)

11. Noticee submits that from tihe above it is clear that there is a
substantial changes in the éservice tax law w.e.f. 01-07-2012.
Accordingly, the allegations made in the previous show cause notice
for the period upto 31.03.2012.31‘6 not applicable and not relevant for
the period from 01.07.2012 onwards. As the subject show cause
notice has considered various ?irrelevant and non-applicable grounds
provisions of section 73(14) is not applicable to the present case,

which needs to be dropped.

12. Further the basic fundamental dispute for the previous periods(prior
to 01.07.2012) was that the cleiflssification of the Noticee under “Works
Contract Service . / Construcétion of Residential Complex Service”.
However, since for the present period section 63A is not applicable for
the services provided and there is no separate classification of service
as works contract service. The present show cause notice has
demanded service tax under Works contract service, which is not at
all applicable for the present period. Now for the impugned SCN
issued for the period after 01.07.2012 in the absence of Section 65A,
Section 65(105), the exemptiofi and abatement not based on the any

D ious notice is totally

!




irrelevant and hence the notice issues under section 73(1A) of the

Finance Act, 1994 is not sustainable and need to be quashed.

13. Noticee submits that the sﬁow cause is issued on the wrong
assumption that the provisions and allegations of show cause notice
issued for the earlier period is applicable to the present case. However,
as explained above, as there is a substantial change under new
service tax law, the provisionsf and allegations of earlier show cause
notice is not applicable to the pfesent case. As the subject show cause
notice is issued on assumptiohs and presumptions, the same is not
sustainable as per the decision of Hon’ble Supreme Court in the case
of Oudh Sugar Mills Ltd Vs Union of India 1978(2) ELT (J172) (SC}.
On the basis of the same, Noticee submits that subject show cause

notice is not sustainable and same requires to be dropped.

14. Noticee submits that as the subject show cause notice is issued

without any allegations, the same has not proved burden of proof of
taxability, which is essential under new service tax law. In this regard
to Noticee wishes to rely on thej following decisions.

a. In the case of Dewsoft Overseas Pvt. Ltd VsCommr. Of Service
Tax, New Delhi 2008 (12) S.T.R 730 (Tri-Del} it was held that
“Tax Hability (Service tax) - Burden of proof - Revenue to
prove liability on particular person if Service tax sought to

be imposed”

16
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b. In tﬁe case of United Telecom Ltd. Vs Commissioner Of Service
Tax, Bangalore 2008 (9) S.T.R 155 (Iri-Bang) it was held that
“The fundamental rule is that Revenue should discharge
the burden pertaining to taxabilityl Jor placing the activity
under one head or another. In a case of this type which is
highly technical in nature, the Revenue ought to have referred the

entire technical infomnation furnished by the appellants to an

expert body like Nationai Informatics Centre. The same has not
been done. To arrive at conclusion on reading the contract may
lead to certain assumption and presumption. It may not be
scientific also to crush aside the technical information given by
the appellants by making our own reading of the terms of the
contract. In view of Revenue not having préduced any technical -
opinion, the appellant’s contention that Revenue has failed to
discharge their burden has to be taken into account”

c. In the case of Jetlite (India) Ltd. Vs Commissioner Of C. Ex.,
New Delhi 2011 (21) S.T.R 119 (Tri-Del) it was held that “In
case of ciassificatioﬁ burden was sguarely wupon the
department”

In light of the above judgments where the Department alleges that the
service is taxable, the burden:lies upon the Department to establish
the taxability. In the present case, the department failed to discharge
the burden as no evidence was placed on record to establish that the

service is taxable.On the basis of the same, Noticee submits that

17




subject show cause notice is not sustainable and requires to be

dropped.

15. Noticee submits that subject show cause notice in para 6 merely
extracted the definition of service as provided under section 65B{44) of
the Finance Act, 1994, but not at all explained how and why the
activity of the Noticee is covéret;d under the deflinition of service. As the
subject show cause notice has not proved the coverage of the activity
of the Noticee under the definition of service, the same is not

sustainable and requires to be dropped.

In Re: No Service tax on sale of fsemi-finished flat and Stamp duty,

registration charges

16. The Noticee submits that the para 2 of the subject show cause notice
reads as follows.
“As seen from the records, the Noticee entered into 1) Sale deed for sale
of undivided portion of land together with semiﬁnishsd portion of the
flat and 2) agreement for cénstmction, with their customers. On
execution of the sale deed the right in a property got transferred
fo the customer, hernce the: construction service rendered by the
Noticee thereafter to their customers under agreement of construction
are taxable under service tax as there exists service provider and

receiver relationship between them. As there is transfer of property

in goods in the execution of the said construction agreements, it




17.

18.

sale deed against agreements of construction to each of their
customers to whom the land was already sold are taxable

service under Works Contract service.”

From the analysis of the above para i.e. 2 of the subject show cause
notice it is clear that the show cause notice admitted the fact that
only services rendered by the Noticee after execution of sale
deed against agreements bf construction to each of their
customers is liable for service: tax under works contract service and
the subjec.t show cause notice has accepted the fact that service tax is
not applicable for the sale of semi-finished flat. Inspite of this
admittance in para 2, the subject show cause notice in annexure
while quantifying the demand has considered the total gross receipts
which also includes the amourt received for sale of semi-finished flat.
On the basis of the same, Noticee submits that the proposition of the
subject show cause notice deinanding service tax on sale of semi-

finished flat is not sustainable and requires to be dropped.

Noticee submits that the definition of service provided w.e.f 01-07-
2012 reads as follows.

(44)“Service” means any activity carried out by a person for another for
consideration, and includes a declared service, bul shall not

include—

(a)an activity which constitutes merely,—

19



19.

20.

{a transfer of title in goods; or immovable property, by way of
sale, gift or in any other marnner; or |

(ii}such transfer, delivery or supply of any goods which is deemed to be
a sale within the meaning of clause (29A} of article 366 of the
Constitution; or

fiiija transaction in money or actionable claim;

(b)a provision of service by an employee to the employer in the course of
or in relation to his employment;f

(clfees taken in any Court or tribunatl established under any law for the

time being in force.

Noticee submits that from the above exclusive portion of definition of
service it is clear that it specifically excluded the Sale / transfer of
immovable property. In the present case, the agreement of sale deed
is entered for sale / register of semi-finished flat which is an
immovable property. Accordingly, the amount received for sale of
semi-finished flat, stamp duty and registration charges is excluded
from the definition of service. On the basis of same also, Noticee
submits that the proposition o;f subject show cause notice demanding

service tax on the Noticee is not sustainable and requires to be

dropped.

Noticee submits that the show cause notice in para2 admitted the fact

that there is a sale of semi-finished flat and construction activity has

been done on the land of buyers. It substggf FEoS Wie fact that the

%L .
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21.

22,

23.

activity of sale of semi—ﬁnished flat is covered under exclusive portion
of definition of service as provided under section 65B(44) of the
Finance Act, 1994, On the basis of the same, Noticee submits that the
proposition of the subject shovsé cause notice demanding service tax on

the sale of immovable property is not sustainable and require to be

dropped.

The Noticee submits that Article 265 of the Constitution of India is

extracted here for ready reference.

“No tax shall be levied or collected except by authority of law”

The Noticee submits that from the above it is clear that Article 265
prohibits the levy or coﬂectiori of the tax except by authority of law.
Therefore the law should be vu?rithin the legislative competence of the
legislature being covered by ?the legislative entries in the Seventh
Schedule of the Constituti011.'fhe question is whether the Parliament
is empowered to levy the service tax on sale of materials, undivided

share of land & others.

The Noticee submits that Parliament is empowered to levy the service
tax vide Entry No. 97 of List of Seventh Schedule to Constitution of

India. The Entry No. 97 is extracted here for ready reference.
97. Any other matter not enumerated in List IT or List II including any

tax not mentioned in either of those Lists.
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24.

20.

26.

The Noticee submits that from the above it is clear that the Parliament
under Entry 97 can levy the tax on matiers, which are not covered
under List Il and List [I. The Question is whether the tax on sale of
immovable property i.e. is not covered under List IIl.Relevant entries
of the List IIlis extracted here for ready reference.

List III-6.Transfer of property other than agricultural land;

registration of deeds and documents.

From the above it is clear tlrélat the tax on transfer of immovable
property is covered under List III and service tax which is levied under
Entry No.97 is not applicable for the sale / transfer of immovable
property. On the basis of the same, Noticee submits that service tax is
not applicable for sale/transfer of immovable property. As the subject
show cause notice has not considered these aspects, the same is not

sustainable and requires to be dropped.

Noticee submits that the subject show cause notice has computed
service tax liability also on the receipts received for sale of semi-
finished flat under works contract service. For this Noticee submits
that section 67 of the Finance Act, 1994 reads as follows.

“SECTIONG67. Valuation of taxable services for charging service
tax. — (1) Subject to the provisions of this Chapter, where service tax is
chargeable on anyrtaxable serv%ce with reference to its value, then such

value shall, —
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27.

28.

(i} in a case where the provis;ion of service is for a consideration
in money, be the gross amount charged by the service provider
for such service provided or fo be provided by him;

(ii} in a case where the provisibn of service is for a consideration not
wholly or partly consisting of méjmey, be such amount in money as, with
the addition of service tax charg‘;ed, is equivalent to the consideratiorn;”
(iii) in a case where the provisidn of service is for a consideration which

is not ascertainable, be the amount as may be determined in the

prescribed manner.”

Noticee submits that {rom the? analysis of section 67 of the Finance
Act, 1994, it is clear that serviéce tax requires to be paid on the value
of the services rendered. In tﬂle present case, the subject show cause
notice has gone beyond theé valuation provisions and demanding
service tax even on the amoun?t received for sale of semi-finished flat.
On the basis of the same, Notijcee submits that the proposition of the
subject show cause notice demanding service tax beyond the

provisions of section 67 is not éustainable and requires to be dropped.

The Noticee submits that Hon’ble High Court in the decision of GD
Builders Vs. Union of India 2@13 {32) STR 673 held that‘ in case of a
composite contract, the service element should be bifurcated and
ascertained and then taxed. In the present case service there are two
separate transactions one is sale of semi-finished flat and second one

is construction service. Accordingly, the p
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In Re:

29,

30.

31.

law can be applicable. On the basis of same also, Noticee submits that

demand of service tax on the sale of immovable property is not

sustainable and requires to be dropped.

Sale of Semi-finished flats zs not a works contract

Noticee submits that para 2 alleges that the liability of service tax is
only on the construction agreefnent and not on the sale deed portion,
however the computation "of st;zrvice tax there is no deduction given
fowards the sale deed and hen&ce without prejudice to the findings of
the impugned SCN the submisésion has been made to justify that the

value of sale deed is not a works contract.

Noticee submits that the subject show cause notice in para 2
mentions that the Noticee is fbroviding “works contract service” and

liable for service tax and extra@:ted the definition of works contract as

provided under section 658(5;4) of the Finance Act, 1994. For this
Noticee submits that the Subjejct show cause notice has not explained
how and why, the transaction% of the Noticee is liable for service tax
under works contract service. EAS the subject show cause notice has
not proved burden of proof, thée same is not Sustginable and requires

to be dropped.

Noticee further submits that the definition of works contract provided

under new service tax law is as follows.




32.

33.

65B(54) “works contract” ng’leans a contract wherein transfer of

property in goods involved m the execution of such contract is
leviableto tax as sale of goedé and such contract is for the purpose of
carrying out construction, eréction, commissioning, installation,
completion, fitting out, repair, maintenance, renovation,
alteration of any movable oir immovable property or for carrying

out any other similar activityfor a part thereof in relation to such

property;

Noticee submits that from the #leﬁnition ‘of works contract as provided
under section 65B(54}) of the fF‘inance Act, 1894, it is clear that to
cover under the definition of wdrks contract,
a. There should be a contraé:t. (Only a Single Contract}
b. In such contract, there S%houi.d be transfer of property in goods
and I
c. Such contract is for the purposes of carrying out, - specified

services.

Noticee submits that in th(;—': present case, their agreement of
construction may liable undei‘ the definition of works coritract as
provided under section 658(54} of the Finance Act, 1994 and they are
payving appropriate service tax as per Rule 2A of the Service Tax
(Determination of Value) Rulés, 2006. Inspite of appreciating the
voluntarily service tax payment% made by the Noticee, the subject show

cause notice is demanding service tax on the sale of semi-finished flat




under works contract service, éwhich is not beyond the definition of
works contract service. On the basis of the same, Noticee submits that
the proposition of the subject show cause notice demanding service

tax on the value of sale of semi-finished flat is not sustainable and

requires to be dropped.

34. Noticee submits that the transeitction of sale of semi-finished flat is not
covered under the definition df works contract due to the following
reasons. 5
a. The. Noticee has enterecél two separate transactions with the
customer, whereas the dei}finiti(m requires only one contract.

b. Transaction is for sale of semi-finished flat and not for

construction.

As the present transaction of %the Noticee is not covered under the
definition of works contract, the proposition of subject show cause
notice demanding service tax under works contract service is not

sustainable and requires to be dropped.

In Re: No Service Tax on amount t;“’eceived Jor Corpus fund, electricity
charges, maintenance charges r‘;'eceived on behall of the owners

association or the electricity department

35. Noticee submits that the subject show cause notice also demanded

service tax on the amount received towards, corpus fund, electricity




36.

owners association or the electlé‘icity department. However, the subject
show cause notice has not proivided any reasons as to how and why
the said amounts were liable for service tax under works contract
service. It is settled provision of law that the burden of proof of tax
itability is always on the depai*tment. As in the present case, as the
subject show cause notice has failed to prove its burden, the
proposition of the subject show cause notice demanding service tax on
the amount received amount received for corpus fund, electricity

charges is not sustainable and requires to be dropped.

Noticee submits that the subject show cause notice in para 2 has
made allegation only for payrﬁent of service tax on the construction
work undertaken by the Noﬁicee. However, while quantifying the
service tax liability, the subject show cause notice has also included
the amount received for corpus: fund and the electricity charges which
is received on behalf of associaﬁon / electricity board. Accordingly, the
proposition of the subject showi cause notice demanding service tax on

the Noticee is not sustainable and requires to be dropped.

Noticee submits that the definition of works contract as provided
under section 65B(54) reads as follows.
“(54)“works contract” means a contract wherein transfer of property in

goods involved in the execution of such contract is leviable to tax as

sale of goods and such contract is for the purpose of carrying out




38.

39.

out, repair, maintenance, renovation, alteration of any movable or
immovable property or for carrying out any other similar activity or a

part thereof in relation to such property;

Noticee submits that in the present case, they have paid applicabie
service tax on the construction agreement, which may be liable under
works contract service. However, the subject show cause notice
without appreciating the voluntarily service tax payment made by the
Noticeedemanding service tax on the amount received towards corpus
fund and electricity charges Which is not at all covered under the
definition of works conftract serﬁce. On the basis of same also, Noticee
subrmits that the proposition df the subject show cause notice is not

sustainable and requires to be dropped.

Noticee submits that they have received amount received for corpus
fund and electricity charges is on behalf of the owners association and
electricity board. In this regard, Noticee wishes to extract Rule 5(2) of
Service Tax (Determination of Value) Rules, 2006, which reads as
follows.

{2} Bubject to the provisions of sub-rule (1), the expenditure or
costs incurred Dy the serviﬁc.e provider as a pure agent of the
recipient of service, shall be excluded Jfrom the value of the
taxable service if all the following conditions are satisfied,

namely ;-
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(i) the service provider acts as :a pure agent of the recipient of service.
when he makes payment to ?third party for the goods or services
procured;

lii) the recipient of service receives and uses the goods or services so
procured by the service providér in his capacity as pure agent of the
recipient of service;

(iii) the recipient of service is liable to make payment to the third party;
(iv} the recipient of service alilthorises the service provider to make
payment on his behalf;

(v) the recipient of service knou;;s that the goods and services for which
payment has been made by the service provider shall be pmvided by
the third party;

(vi) the payment made by the service provider on behalf of the recipient
of service has been separatel;? indicated in the invoice issued by the
service provider to the recipieni of service;

(vii) the service provider recoveirs from the recipientr of service only such
amount as has been paid by him to the third party; and

{viii) the goods or services procured by the service provider from the
third party as a pure agent of the recipient of service are in addition to

the services he provides on his own daccount.

Noticee submits that in the present case, as they have received the
amount towards electricity charges and corpus fund as an agent of

the service receiver, the amount received towards to be excluded from




41.

Rules, 2006. As the subject show cause notice has not considered this
aspect, the proposition of the subject show cause notice demanding

service tax on these items is not sustainable and same requires to be

dropped.

Noticee further submits that the amount received towards corpus
fund and electricity charges Cal%rl also be considered as reimbursement
of expenses collected at actuals. In this regard, they wishes to rely on
the decision of Hon’ble Delhi High Court in the case of
Infercontinental Consultants &;é’l‘echnocraftSPvt. Ltd Vs Union of India
2013(29) STR 9 (Del) where it is held that pure reimbursements of
expenses is not liable for serviqe tax and also it struck down Rule 5 of
Service Tax (determination of \j:ralue) Rules, 2006, as it is beyond the
valuation provisions of service tax On the basis of the same, Noticee

submits that the proposition of the subject show cause notice

demanding service tax on the Noticee for these reimbursement of

expenses is not sustainable and same requires to be dropped.

In Re: Quantification of the tax lidbility

42.

Noticee submits that assuming but not admitting they are liable for
service tax under works contract service and also as per Rule 2A of
Service Tax ({(Determination of Value) Rules, 2006, then Noticee

submits that as per Rule 2A of Service Tax (Determination of Value)

Rules, 2006, then the value of 'the land involved in the project should




period, total amount of cost of land transferred and Noticee humbly
request the adjudicating authority to exclude the value of land from

determination of service tax liability.

In Re: Benefit of cum-tax

43.

44.

Noticeesubmits that aséuming- but not admitting there is a liability
under works contract service fq;r sale of semi-finished flat, then as the
Noticee has not collected service tax from the buyer, the benefit of
cum-tax requires to be provideé:d to the Noticee. As the subject show

cause notice has not extended such benefit, the same is not

sustainable and requires to be dropped.

The Noticee submits that in light of the statutory backup as
mentioned above and cases where it was held that when no service tax
is collected from the customerd the assessce shall be given the benefit
of paying service tax on cum—ta;{ basis
a.In the case of P. Jani& Co. vs. CST, Ahmedabad 2010 (020) STR
0701 Tri.-Ahmd. It was held that “I agree with the contention of the
learned advocate that the decision of the Tribunal in the case of
Advantage Media Consultaﬁt applies and in view of the provisions
of Section 67 of Finance Act; 1 994, the amount received has to be
treated as inclusive of tax.”
b.In the case of Municipal Corporation of Delhi vs CST, Delhi 2009
{(016) STR 0654 Tri.-Del it was held that “However, since they

have not recovered service tax separately from their




customers, value receivec{ by them should be taken as cum-
tax value and tax sho:ﬁid’ be re-determined. Accordingly,
impugned order is set aside. Matter is remanded back to the original
authority for re-calculation oﬁ the demand”

c. In the case of Omega Finanéial Services Vs CCE, Cochin 2011 (24)
S.T.R 590 it was held that “We also find strong force in the
contention raised by the Iea;med counsel that the amount collected
by them should be considéred as cum-duty amount. The lower
authorities need to reca?culate the amount of Service Tax
liability considering the entire amount received by the
assessee as the cum-tax qmount. ”

d.1n the case of BSNL Vs CCE, Jaipure 2011 (24) S.T.R 435 (Tri-Del)
it was held that “In view of four findings as above, we set aside the
impugned order and remanél the matter to the original authority for
verifying as to whether the service tax amount has been separately
paid by service recipient and for allowing cum-tax benefit in such
of those cases where no service tax has been separately
paid?”.

On the basis of above decisiohs, Noticee submits that the benefit of
cum-tax requires to be provided to the Noticee. On the basis of the
same, Noticee submits that the proposition of the subject show cause

notice demanding service tax on the Noticee is not sustainable and

requires to be dropped.




In Re: Interest and penalties

45,

46.

47.

48.

Without prejudice to the foregoing, noticee submits that when service

tax itself is not payable, the question of interest does not arise.

Noticee further submits that it is a natural corollary that when the
principal is not payable theré can be no guestion of paying any
interest as held by the Supremc{: Court in Prathiba Processors Vs, UO],

1996 (88) ELT 12 (SC)

Without prejudice to the foregoing, Noticee submits that penalty is
proposed under section 77. However, the subject show cause notice
has not provided any reasons; as to why how penalty is applicable
under section 77 of the Finance Act, 1994. Further, the Noticee is
already registered under service tax under works contract _service and
filing returns regularly to fthe department. Accordingly, penal
provisions mentioned under gection 77 is not applicable for the
present case. As the subject show cause notice has not considered
these essential aspects, the proposition of levying penalty under

section 77 is not sustainable and requires to be dropped.

Noticee submits that in the foilowing two cases, M/s Creative Hotels
Pvt. Ltd. Vs CCE, Mumbai {2007] (6) S.T.R (Tri-Mumbai) and M/s
Jewel Hotels Pyt Limited Vs CCE, Mumbai-1 (2007) (6) S.T.R 240 (Tri-
Mumbai) it was held that “ The authorities below have not given any

finding as to why penalty is rehuired ber e




49,

because penalty can be imposéd, it is not necessary that in all cases
penaltyis required to be imposéd. In this case I accept the explanation
of the appellant and therefore set aside the penalty and allow the
appeal.” In the present case, asj the subject show cause notice has.not
provided any reason for imposéition of penalty under section 76, the
subject show cause notice is not sustainable and requires to be

dropped.

Noticee submits that, they maygnot interpret the Law as interpreted by
the Authority that does not me,;sm that they have an intention to evade
the payment of service tax. The dispute regarding the taxability of
service tax on land owner sha:re is pending before various Appellate
forums_. Accordingly, it alway;s involves the interpretation of legal
provisions and judicial pronoul}cements. It is a settled position of Law
that when there is an issue of1 interpretation of the provisions of the
Finance Act, 1994 there is no question of imposition of the penalty
under Section 76 of the Finaﬁce Act, 1994, In this regard Appellant
wishes to rely on the following jéudgments pronouncements:
a. In the case of Suprasesh G.I.S. & Brokers P. Ltd Vs CST,
Chennai 2009 (013) S.T.R 641 (Tri-Chennai) it was held that
“We have however jfound a good case for vacating the

penalties. By and large, the dispute agitated before us was

highly i71terpretativ¢ of the wvarious provisions of the




circumstances, it will not be just or fair to inflict any penalty
on the assessee” | |

b. In the case of Ispat Indﬁstriés Ltd Vs CCE, Raigad 2006 (199)
E.L.T 509 (Tri-Mumbai) it was held that “Apart from holding
that the credil was adriélissible to the appellants on merits, we
also find that the demc?md raised and confirmed against them
is hopelessly barred by limitation. Admittedly, the appeliant
had reflected the fact of availing the balance 50% credit in the
subsequent financial y;ear, in their statutory nionthly returns
filed with the revennéte. This fact is sufficient to reflect
knowledge on the par‘tgof the revenue about the fact of taking
balance 50% credit am%i is also indicative of the bona fides of
the appellant. The aﬁpellants having made known fto the
department, no suppreu;ssion or mis-statement on their part can
be held against them.; The issue, no doubt involves bona
fide interpretation of provisions of law and failure on
the part of the appellants to interpret the said
provisions in the wajy in which the department seeks to
interpret them canngot be held against them so as to
invoke extended perifpd of limitation. When there is a scope
for doubt for interpretéztion of legal provisions and the entire
facts have been placed before the jurisdictional, Central Excise
Officer, the appellar{ts cannot be attributed with any
suppression or misstatéement of facts with intent to evade duty

and hence cannot be ‘saddled wﬂﬁjh}@em d
EE T
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\by invoking the




extended period of limitéation.As much as the demand has been
set aside on merits jas also on [imitation, there is no
Jjustification for impoisition of any penalty upon them.

. In the case of Haldia P«f;etrochemicals Ltd Vs CCE, Haldia 2006
(197) E.L.T 97 (Tri-Del) it was that the *extended period of
limitation cannot be inv?oked under the proviso to Section 11A(1)
of the Central Excise iAct, 1944. There is also no case for
imposition of penalty, firstly for the reason that the demand of
duty is unsustainable and secondly for the reason that the
case involves @ questidﬁm of interpretation of law.”

. In the case of Itel Ind}lstries Pvt. Ltd Vs CCE, Calicut 2004
(163) E.L.T 219 '(Tri-Baéng) it was held that “In view of the facts
of this case, we do nogt find any case or cause to invoke the
penal liabilities, as we ﬁnd that the Commissioner has held “It
is essentially, a ques{;tion of interpretation of law as o
whether Section 4 or Section 4A would be applicable....” and
not sustained the penazlty under Section 11AC. We concur with
the same. Therefore we cannot uphold the Revenue’s appeal on
the need to restore the; penalty under Section 11AC as arrived
at by the Original ALéthoﬁry. As regards the penalty under
Rules 173Q & 210, we find the Commissioner (Appeals) has
not given any finding Jjwhy he considered the same as correct

and legal in Para 8 ioj‘" the impugned order. Imposition of

penalty under Ruiézs 173Q ..&210 on matters of
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interpretation, without specific and valid reasons, is not

called for”.

On the basis of the above judgfments it is clear that whenever due to
bonafide interpretation of law service tax not paid (assuming but not
admitting service tax may be liable on the constructional services for

public infrastructure) penalty i§ not leviable under section 76 and 77

of the Finance Act, 1994,

Without prejudice to the foregqing, Noticee submits that suppression
or concealing of information Wi’;th intent to evade the payment of tax is
a requirement for imposing penalty. It is a settled proposition of law
that when the assessee acts with a bonafide belief especially when
there is doubt as to statute also the law being new and not yet
understood by the common :public, there cannot be intention of
evasion and penalty cannot be levied. In this regard we wish to rely
upon the following decisions of ?Supreme Court.
(i) Hindustan Steel Ltd. V State of Orissa — 1978 (2) ELT {(J159)
(5C)
(ii) Akbar BadruddinJaiWani V. Collector - 1990 (47) ELT
161(SC) '
(iiiyTamil Nadu Housing Board V Collector — 1990 (74) ELT 9
sC |

Therefore on this ground it is requested to drop the penalty




51.

The Noticee further submits tha_it on going through the imiaugned SCN
one cannot find any justification given by the Adjudicating Authority
for imposition of severe penaities under Section 77 and 76. The
impugned SCN is a non-speakiing SCN. Since there is no finding of
mala fide and intention to evadée payment of service tax, the penalties

proposed requires to be d_roppec%l.

In Re: Benefit under section 80

2.

53.

The Noticee submits that Section 80 of the Finance Act, 1994 states
that “notwithstanding anything contained in the provisions of section
76, or 77 or first proviso to sdction 78 of the Finance Act, 1994, no
penalty shall be imposable on Ethe assessee for any failure referred to
in the said provisions if the assessee proves that there was reasonable

cause for the said failure.”

Assuming but not admitting, ngoticee further submits that no reasons
have been adduced fo;‘ imposiﬂg penalty under Section77 and 76. The
authority has ignored the provisions of Section 80 of the Act, as per
which no penalty under Sectidns 77 and 76 shall be imposed on the
assessee for any failure, if the assessee proves that there was
reasonable and sufficient cause for the said failure. In the present
case, the assessee was under b%ona fide beliel that the activities sought
to be taxed by the impugned SCN are not liable for the service tax in

as much as such activities are not covered under provisions of




54.

53.

Finance Act, 1994 and therefore it is the right case for waiver of the

penalty, under Section 80 of ﬂ’lﬁ‘; Finance Act, 1994,

Without prejudice to the foregoing, Noticee submits that when the tax
itself is not payable,.the questiiéan of penalty under section 78 and 76
does not arise. Further assuming but not admitting, that there was a
tax liability as envisaged in; SCN as explained in the previous
paragraphs, and further also there was a basic doubt about the
taxability of activities itself, Noticee is acting in a bona fide belief, that
he is not liable to service tax ori such activities, there is no question of
penalty under section 77 and;76 and resorting to the provisions of
Section 80 considering it to b(%: a reasonable cause for not collecting

and paying service tax.

Noticee submits that when th,;ere is a confusion prevalent as to the
leviability and the mala fide 1510t established by the Department, it
would be a fit case for waiver 0f penalty as held by various tribunals.
Further there cannot be intent to evade payment of duty in such cases
and just because the Noticee_}has interpreted the law differently, it
cannot be said that there is in‘?cent to evade payment of tax. This does
not prove the malafide intent at all, as was decided in -
i.  Vipul Motors (P} Ltd% vs Commissioner of C. Ex., Jaipur-I
2008 (009) STR 0220 Tri.-Del
ii. Commissioner of Service Tax, Daman vsMeghna Cement
Depot 2009 (015) STR 0179 Tri.-Ah 1 TR
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TheNoticee submits that in tl’Ew case of Bajaj Travels Ltd Vs CST
{Delhi) 2012 (25) S.T.R 412 (Del. HC) it was held that “We are of
opinion that in the instant case, ;the appellant has been able to prove its
bona fides. Explanation of appéllant for short payment was, already
pointed out above, that it was ;t)aying the service tax as per its bona
fide understanding that it was ré‘equired to pay the same on commission
retained by it and that methcéd of calculation was not clear to the
appellant. This explanation gaiﬁs momentum from the conduct depicted
by the appellant after the visitiﬂg team of the department had pointed
out correct method of comp?uting service tax.The said team of
department visited the office of the appellant on 05" September, 2005
and pointed out the irregularqfty committed by appellant. Once this
mistake was realized, without ;ven waiting for the show cause notice,
which was issued on 17%0ctober, 2005 short fall was made good on 6
September, 2005 i.e. on the véry next day after the search. Thus not
only the entire tax was paid within two days, so much so, even interest
on the delayed payment was made good. This has further to be seen
under the surrounding circunétstances prevailing at that time. The
service tax was a new tax imposed on Air travel agent services. There
were many misgivings and é:onfusion which lead to committal of
defaults by many such persoﬁs. In fact, the department itself issued

circular accepting that there was confusion and on that basis penalties

in all such cases were waived in respect of those who had paid service




57.

o8,

59.

of the Delhi High Court the Noﬁicee is rightly eligible for the waiver of

the penalty under Section 80 of'the Finance Act, 1994.

Noticee submits that in so far ais Section 80 of the Act is concerned, it
overrides provisions of Section%; 76, 77, 78 of the Act and provides
that no penalty shall be imposaftble (assuming but not admitting) even
if any one of the said provisiof;ﬁs are attracted if the assessee proves
that there was reasonable cauése for failure stipulated by any of the
said provisions. Whether a reaéonable cause exists or not is primarily

a guestion of lact.

Noticee submits that they have established the reasonable cause for
the nonpayment of service tax Once reasonable cause is established
the authority has the discretio:h to hold that no penalty is imposable.
The provision does not Safyi’ that even upon establishment of
reasonable cause, penalty is ijmposable. The provision only says no

penalty is imposable.

The Noticee submits discretion to exercise the power under Section 80
of the Finance Act, 1994 to wé\ive the penalty is an obligation on the
authority. It is the duty of theéauthority to ascertain whether there is
any reasonable cause for nonpayment of duty. In the case of KNR
Contractors Vs CCE, Thirupathi 2011 (021) 436 (Tri-Bang) it was held
that “Perusal of Section 80 of the said Act, undoubtedly discloses that it

will have overriding effect on the provisions of S 5’51{5{1‘?\
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61.

62.

\ Authorzed’@r}r

the sensethat imposition of pendlty under any of those provisions is not
mechanical exercise by the conc%med authority. On the contrary, before
proceeding to impose the penalt_iy under any of those provisions of law,
the authority is expected to asceértain from the records as to whether the

assessee has established that there was reasonable cause for the

failure or default committed by the assessee. ¥

Therefore Noticee submits alélthority must exercise power under
Section 80 and grant the Waivér of the penalty under Section 77 and
76 of the finance Act, 1994,

Noticee craves leave (o alter,; add to and/or amend the aforesaid
grounds.

Noticee wishes to be heard in ]i:)’erson before passing any order in this
regard.

Alp neEst;:jQ’
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BEFORE THECOMMISSIONER GF SERVICE TAX, SERVICE TAX

COMMISSIONERATE,7th FLOOR, 11-5-423/1/A, SITARAM PRASAD

TOWERS, RED HILLS, HYDERABAD -- 500 004

Sub: Proceedings under OR No.161/2014 Adjn (ST} {(Commr) Adjn {ST)
(Commy.) C.No. IV/16/62/2012 ST Gr.X dated 25.09.2014 issued to
M/s AlpineEstates, #5-4-187/3 & 4, II Floor, Soham Mansion, MG
Road, Secunderabad - 500003

I,Soham Modi, Partner of M/sAlpineEstates, 5-4-187/3 & 4, II Floor,Scham
Mansion, MG Road, Secunderabad-500003 hereby authorizes and appoint
Hiregange& Associates, Chartered Accountants, Hyderabad or their partners and
qualified staff who are authorised to act as authorised representative under the
relevant provisions of the law, to do all or any of the following acts: -

a. To act, appear and plead in the above noted proceedings before the

above authorities or any other authorities before whom the same may be
posted or heard and to file and take back documents.

b. To sign, file verily and preseqt pleadings, applications, appeals, cross-

C.

This authorization will remain in force till it is duly revoked b
Executed this on 31stJanuary 2015?at Hyderabad.

1 the undersigned partner of M/s Hiregange& Assoliz

objections, revision, restoration, withdrawal and compromise
applications, replies, objections and affidavits etc., as may be deemed
necessary or proper in the abdve proceedings from time to tirne.

To Sub-delegate all or any of the aforesaid powers to any other
representative and I/ We do hereby agree to ratify and confirm acts done
by our above authorised representative or his substitute in the matter as
my/our own acts, as if done by me/us for all intents and puj poses

gtes, Chartered

Accountants, do hereby declare that the said M/s Hiregange& Assoc1ates is a
registered firm of Chartered Accountants and all its partners are Chartered
Accountants holding certificate of practice and duly qualified to represent in
above proceedings under Section '35Q of the Central Excises Act, 1944. 1
accept the above said appointment on behalf of M/s Hiregange& Associates.
The firm will represent through any one or more of its partners or Staff
members who are qualified to represent before the above authorities.

Dated: 31.01.2015

Address for service: For Hu’egange& Associates

Hiregangeds Associates, Chartered Aécenptants

Chartered Accountants,

“Basheer Villa” H.No.8-2- 268/1/16/B
#nd Floor, Sriniketan Colony,

Road No.3, Banjara Hills, , ‘*\f\&

Chartered
Accountants

Hyderabad-5000034 ; Sudhir ¥
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 FORM ST - 5
[See rule 9(1)]

Form of Appeal to the Appellate Tribunal under sub-Section {1} of
Section 86 of the Finance Act, 1994

In the Customs, Excise and Service Tax Appellate Tribunal

APPEAL NO.covicoeeeneanssoosrnense of 2015
BETWEEN:
M/s. Alpine Estates,
5-4-187/3 & 4,
2nd Floor, Soham Mansion,
M.G Road, Secunderabad- 500 003. = ....ceeeeaes Appeliant
Vs.
The Commissioner of Service Tax,
Service Tax Commissionerate,
L.B Stadium Road, Basheerbagh,
Hyderabad -~ 5300 004. = eeeneens Respondent
O01(a) | Assessee Code AANFAS250FST001
{b) | Premises Code 5213050001
(c} | PAN or UID AANFAS250F
(e) | E-mail Address infogimodiproperties.com
{f) | Phone Number 091-40-66335551
(g) | Fax Number 091-40-27544058
02. The Designation and Address of the | The Commissioner of Service
Authority passing  the Order | Tax, Service Tax
Appealed against. Commissionerate
L.B Stadium Road, Basheerbagh,
Hyderabad — 500 004.
03. Number and Date of the Order| Order-In-Original No. HYD-
appealed against S.TAX-COM-03/2015 dated |
31.08.2015
04. Date of Communication of a copy of | 11.09.2015
the Order appealed against
05. State of Union Territory and the| Telangana, Comimnissioner  of
Commissionerate in which the order | Service Tax, Service Tax
or decision of assessment, penalty, | Commissionerate, Hyderabad-
was made 500 004.
06. If the order appealed against relates | Not Applicable

to more than one Commissionerate,
mention the names of all the
Cominissionerate, so far as it relates
to the Appellant




07. Designation and address of the | Not Applicable
adjudicating authority in case where
the order appealed against is an
order of the Commissioner (Appeals)
08.- | Address to which notices may be|M/s Hiregange & Associates,
sent to the appellant “Basheer Villa”, House No: 8-2
: 268/1/16/B, 2nd Floor,
Sriniketan Colony, Road No. 3,
Banjara Hills, Hyderabad - 500
034 :
{Also to Appellant as stated in
cause title supra.)
09. Address to which notices may be| The Commissioner of Service
sent to the respondent Tax, Service Tax
Commissionerate
L.B Stadium Road, Basheerbagh,
Hyderabad — 500 004,
10. Whether the decision or order| Yes
appealed against involves any
question having a relation to the
rate of Service Tax or to the value of
goods for the purpose of
assessment.
11. Description of service and whether | Works Contract service
in ‘negative list’ Not in Negative list ‘
12. Period of Dispute July 2012 to March 2014
13(1) | Amount of service tax, if any Rs.1,23,37,565/ -
Demanded for the period of dispute
(i) | Amount of interest involved up to|Rs.5S& FLIF] /- (Approx.)
the date of the order appealed
against
(iif) | Amount of refund if any, rejected or | Not Applicable
disallowed for the period of dispute
(iv) | Amount of penalty imposed Penalty imposed under Section
76 & 77 of the Finance Act, 1994
14(i) | Amount of service tax or penalty or| An amount of Rs.37,54,385 /-
Interest deposited. If so, mention|was already paid by cash Rs.
the amount deposited under each|37,04,841/- and by utilizing
heading the box. (A copy of the|Cenvat credit Rs 51,544 /-And
Challan under which the deposit is | same was adjusted for payment
made shall be furnished) in terms of section 35F of Central
Excise Act, 1944. (Challans
enclosed as annexure-])
(1)) | If not, whether any application for | Not applicable
dispensing with such deposit has
been made?
15. Does the order appealed against also | No o

( |
-

=




involve any central excise duty
demand, and related fine or penalty,
so far as the appellant is concerned?

16.

Does the order appealed against also
involve any customs duty demand,
and related penalty, so far as the
appellant is concerned?

No

17.

Subject matter of dispute in order of
priority (please choose two items
from the list below)

[1} Taxability — SL. No. of Negative
List.

i) Classification of Services

iii) Applicability of Exemption
Notification No.,

iv) Export of Services

v) Import of Services

vi} Point of Taxation

vil) CENVAT

viii) Refund

ix) Valuation

%} Others]-

Priority 1 — Taxability

Priority 2 -Valuation

18.

Central Excise Assessee Code, if
registered with Central Excise

Not registered with Central
Excise

19.

Give details of Importer/Exporter
Code (IEC), if registered with
Director General Of Foreign Trade

Not Applicable

20.

If the appeal is against an Order-in-
appeal of Commissioner (Appeals),
the mnumber of Order-in-original
covered by the said Order-in-Appeal.

Not applicable

21.

Whether the respondent has also
filed Appeal against the order
against which this appeal is made.

No, as per the knowledge of the
appellant

22.

If answer to serial number 21 above
is Yes’, furnish details of appeal.

Not Applicable

23.

Whether the appellant wishes to be
Heard in person?

Yes. At the earliest convenience
of this Honorable Tribunal.

24.

Reliefs claim in appeal

To set aside the impugned order
to the extent aggrieved and grant
the relief claimed.

For ALPINE ESTA

| ‘,Appfe*liant

TES

Partner



STATEMENT OF FACTS

A. M/s Alpine Estates, Secunderabad (Hereinafter referred to as ‘Appellant’)
is a partnership firm mainly engaged in the sale of residential houses to

prospective buyers during and after construction. In some cases sale

deed for the entire sale consideration is being executed. In other

cases sale deed is being executed for semi-finished construction

along with an agreement of construction. This is being done solely

to enable the customer obtain a housing loan. The housing finance

company requires a title deed to release the first tranche of housihg

loan. Balance is released at time of handover. Sale deed is registered

and appropriate ‘Stamp Duty’ has been discharged on the same.
B. Various charges are recovered under the said agreements as under:
a. Value towards the sale deed
b. Value towards the construction agreement
¢. Other Charges like electricity charges, etc.
d. Collection of taxes like VAT, Service Tax, Stamp Duty and
Registration Charges from the buyer

C. The Ievy of service tax on such arrangements has seen a fair share of
litigation and amendments. The Appellants were also a party to the
litigation process and matters for earlier periods are pending at various
adjudication / judicial forums.

D. In July 2012, the service tax law underwent a paradigm shift and
importantly, the exemption for personal use available for construction of
residential complexes was removed. Accordingly, it became evident that
service tax was payable on the construction agreement as per valuation
prescribed under Rule 2A of the Service Tax (Determination of Value)
Rules, 2012 i.e. on a presumed value of 40% of the contract value. The
Appellant regularly discharged the service tax on the said value in
normal course. It also discharged service tax on other charges. However,
it did not discharge service tax on sale deed value and on the value of
taxes collected.

E. In view of earlier litigation, the Department preferred to issue a periodic

SCN for the period from July 2012 to March 2014 despite the Appellants
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having discharged the service tax voluntarily during the said period. The
said SCN was duly responded by the Appellants.

F. The detailed working of the receipts and the attribution of the said
receipts was provided to the Department authorities, identified receipt

wise and flat wise. The summary of the same is provided hereunder:

Description Receipts Non taxable Taxable

Sum of towards sale deed | 17,14,36,538 | 17,14,36,538

Sum of towards agreement 6,106,43,577 6,16,43,577
of construction
Sum of towards other 9,11,951 9,11,951

taxable receipts
Sum of towards VAT, | 2,54,08,390 | 2,54,08,390
Registration charges, etc
L 25,94,00,456 | 19,68,44,928 | 6,25,55,528

G. Accordingly, the Appellants explained that the value of taxable services
constituted 40% of Rs. 6,25,55,528/- i.e. Rs. 2,50,22,211/- and the
service tax thereon @ 12.36% constituted Rs. 30,92,745/-. It was also
explained that the actual payment of service tax amounted te Rs.
37,54,385/- which was more than the tax required to be paid.

H. This excess payment is due to that at the time of giving statements the
value of sale deed was at times not determined. Sale deed was executed
at a later date and an édhoc value for sale deed was adopted for
purposes of estimating service tax liability. Now the project has been
completed and there is a finality in the value of sale deed. The excess so
paid has not been claimed as refund.

I. During the course of adjudication, the Ld. Commissioner held that:

a. Service tax is not chargeable till the execution of the sale deed
(Paras 13 and 14 of the OIO)

b. Service tax is payable on the construction agreement (Para 10 to
12 of the OI0)

c. The benefit of personal use is not available {Para 15 of the Q10)

d. In the absence of details for land cost, etc. the deduction cannot

- be provided for the same (Para 17 of the 0I10)
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e. Accordingly, the service tax demand proposed in the SCN was

confirmed.

J. Despite the detailed submissions made vide written reply as well as

during the personal hearing, the Ld. Respondent has passed a common
order vide Order-In-Original No. HYD-S.TAX-COM-03/2015 dated
31.08.2015 {Copy of the order enclosed as Annexure II):

i.

il

iil.

iv.

Confirmed an amount of Rs. 1,23,37,565/- under Works
Contract services rendered during the period July2012 to
March2014 in terms of sub-section(2) of secticn 73 of Finance
Act, 1994 and also appropriate an amount of Rs. 34,32,328/-
already paid by them against the above demand.

Confirmed the interest at the applicable rates on the amount
demanded at (i) above under Section 75 of the Finance Act,
1694.

Imposed a penalty of 10% of the service tax demanded at (i)
above under section 76 of the Finance Act, 1994, provided that
where service tax and interest is paid within a period of thirty
days of the receipt of the order then the penalty payable shall
be 25% of the penalty imposed in that order, only if such
reduced penalty is also paid within such period.

Imposed a penalty of Rs.10,000/-in terms of Section 77 of the
Finance Act, 1994,

K. The following table summarises the positions as claimed by the
Appellant and as held in the O1O:

As per Appellant | As per QIO
| Gross Receipts 25,94,00,456 25,86,64,906
Less Deductions
Sale Deed Value 17,14,36,538
VAT, Registration 2,54,08,390 91,18,679
charges, stamp
duty and other




non taxable

receipts
Taxable amount 6,25,55,528 24,95,46,227
Abatement @ 40% . 2,50,22,211 9,98,18,491
Service Tax @ 12.36% 30,92,745 1,23,37,565
Actually Paid 37,54,385 34,43,562
Balance Demand -6,61,640 88,94,003

L. On a perusal of the above comparative table, it is evident that the Ld. )
Commissioner for the first time in the entire set of proceedings has
without giving any opportunity to Show Cause, denied the deduction on
account of value received towards the “Sale Deeds” and accordingly,
indirectly held that such values are also liable for payment of Service
Tax. Similarly, the deduction on account of statutory taxes is not
provided to the fullest extent

M. Being aggrieved by the Order, the Appellants prefer an Appeal before the
CESTAT on the grounds mentioned hereinafter.
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GROUNDS OF APPEAL

Im re: Violation of principles of natural justice:

1.

Appellant submits that the impugned order was passed viclating the

principles of natural justice as the submissions made by the Appellant
which are meritorious have not been adverted to or rebutted infer alia the
following vital decision making submissions were made before the Ld.
Respondeht vide SCN reply but Ld. Respondent has totally ignored the
same while passing the impugned order:
a. SCN cannot be issued under Séction 73(1A) when there is
substantial change in law

b. Sole allegation of impugned SCN to demand service tax on

construction agreements were duly paid and there is no

short/non pavment

c. While quantifyving the demand, SCN was erronecusly included

the amounts received towards sale deed, and statutory taxes.,

without alleging/raising ground for demand to that effect

The Appellant submits that all the above meritorious grounds have not
been considered while passing the impugned order. The system of
departmental adjudication is governed by the principles of natural
justice. The impugned order neither analyses the submissions, nor
discusses the relevant case law, but has given the order without proper
reasoning making the same as non-speaking and predetermined order. In
this regard Appellant wishes to rely on the following judicial

pronouncements:

a. Southern Plywoods Vs CCE 2009 (243) E.L.T 693 (Tri-Bang)

b. Kesarwani Zarda Bhandar Vs CCE 2009 (236) E.L.T 735 (Tri-
Mum)

¢. Herren Drugs & Pharmaceuticals Ltd. Vs CCE, Hyderabad 2005
(191) E.L.T 859 (Tri-Bang)

d. Youngman Hosiery Factory Vs CCE, Chandigarh 1999 {112)
E.L.T 114 (Tribunal)

_ \?E;\%
SECORA ||




In light of the above, judicial pronouncements order passed without
considering the submissions - and without discussing and
distinguishing the case laws relied by Appellant is liable to be
quashed.

The allegation in SCN and the impugned QIO is that Appellant has to
pay service tax on the “construction agreements”, which has been paid
properly by the Appellant. Therefore, the SCN meeds to be dropped on
this ground itself.

3. Appellant submits that undoubtedly they are discharging service tax on
construction agreements thereby paying service tax on activity as
proposed by impugned SCN read with earlier SCN’s and as confirmed by
the impugned OIO. Both SCN & OIO included the value of sale deeds
only at the time of quantifying the demand. As secen from the operative
part of both SCN & OIO it is clear that it is only sole allegation of SCN
{(Para 2} & finding of QIO (Para 13& 14} that construction agreements are
subject to service tax under the category of “works contract”, no
allegation has been raised to demand service tax on the sale deed value.
In fact, as stated in paras 13 and 14 of the OIQ, the Ld. Commissioner is
in agreement that the value of the sale deed is not a subject matter of

service tax.

4. As stated in the background facts, the Appellants started paying service
tax on the value of “construction agreements” from July 2012 onwards.
Thereafter, the said taxes have been regularly paid. This is also evident

from the fact that the current SCN proposes appropriation of taxes
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in para 4 of the SCN dated 26.09.2014. On a perusal of the SCN, it is
evident that the issue in the current SCNs is therefore limited to the
aspect of quantification of demand. Cn a perusal of para 4 of the SCN
which quantifies the demand, it can be easily inferred that the demand is
quantified based on statements submitted by the Appellants. The said

statements for the periods are marked as Annexure “III”.

On going through the statements provided by the Appellants, it can be
seent that a detailed breakup of the receipts into receipts towards “sale
deeds”, receipts towards “construction agreements”, receipté towards
other taxable receipts and receipts towards other non-taxable receipts .

was provided,

However, on going through the annexure to the SCN, it can also be
observed that though the allegation is to demand service tax on
construction agreements, the quantification is based on gross amounts
mentioned above fof all the activities including amounts received towards

the “sale ‘deeds”.

It is therefore apparent that the SCN represents an error in quantification
of the demand. It may be noted that the Appellants have regularly and
diligently d.ischeirged Service Tax on the value of “construction
agreements” after June 2012 onwards. The above is explained through a

comparative chart provided below:
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As per As per QIO
Appellant
Gross Receipts 25,94,00,456 25,86,64,906
Less Deductions
Sale Deed Value 17,14,36,538
VAT, Registration charges, stamp 2,54,08,390 91,118,679
duty and other non taxable
receipts
Taxable amount 6,25,55,528 24,95,46,227
Abatement @ 40% 2,50,22,211 9,98,18,491
Service Tax @ 12.36% 30,92,745 1,23,37,565
Actually Paid 37,54,385 34,43,562
Balance Demand -6,61,640 58,94,003

8. The Appellants submit that once the apparent error in calculation is

faken to its logical conclusion, the entire demand fails and therefore

there is no cause of any grievance by the department on this ground.

The Order is erronecus since it does not consider the caleulations and

documentation submitted in response to the SCN

9. As stated above, the Appellants submit that the both SCN and OIC do

not intend to include the value of “sale deeds”

However, while

quantifying the demand, the QIO in para 17 states that the information

about the land cost, etc. was not submitted and therefore the deduction

cannot be granted.




10. The Appellants submit that the above

12

observation of the Ld.

Commissioner is fundamentally incorrect. The Appellants had submitted

detailed breakup flat wise of the amounts attributable to the construction

agreements and those attributable towards sale deeds vide their letter

dated 17.09.2014. In fact, in para 3 of the OIO, there is a reference to

this submission made by the Appellants.

1. The Appellants therefore submit that the contents of this letter be taken

cognizance of and the service tax demand be quantified correctly. For the

purposes of correct adjudication and quantification, the Appellants

summarise the details of the receipts as under:

As per Appellant As per OIO
Gross Receipts 25,94,00,456 25,86,64,906
Less Deductions
Sale Deed Value 17,14.36,538
VAT, Registration 2,54,08,390 91,18,679
charges, stamp
duty and other
non taxable
receipts
Taxable amount 6,25,55,528 24.,95,46,227
| Abatement @ 40% 2,50,22,211 9,98,18,491
Service Tax @ 12.36% 30,92,745 1,23,37,565
Actually Paid 37,554,385 34,43,562
Balance Demand -6,61,640 88,94,003
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Since a substantial component of the demand is on account of the value
attributable towards the sale deed value, the Appellants crave leave to
provide as Annexure “IV”, the flat wise details of the sale deed value along
with the amounts attributable during the disputed period. The Appellants
enclose the full sale deed for Flat No. A 109 and the relevant extracts of

all the sale deeds which aggregate to the value claimed as deduction by

~ the Appellants Annexure “V”

13.

i4.

15.

16.

From_ the above documentation, it is more than evident that the value
attributable towards the sale deed cannot be included in the value of
taxable services and the demand needs to be dropped on this ground

The Appellants further submit that similar to the exclusion on account of
sale deed value, the value attributable to statutory taxes like VAT, service
tax, registration charges, stamp duty, etc need to be reduced. The
detailed flatwise amounts are provided as Annexure “VI

The Appellants submit htat once the above deductions are provided to
the Appellants, the demand would be reduced to NIL

Since both the SCN and OIOQ agree on the principle that service tax
cannot be demanded on the value attributable to sale deeds, the
Appellants are not making detailed grounds on the legal merits of the
sald claim. Notwithstanding th¢ above, the Appellants reserve their right
to make additional arguments as felt necessary on this aspect of service
tax on value of “sale deeds” if it is ultimately held that the OIO in

principle demands tax on the value of “sale deeds”




In

17.

in

19.
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Re: Interest under Section 75

Without prejudice to the foregoing, Appellant submits that when service
tax itself is not payable, the question of interest and penalty does not
arise. Appellant further submits that it is a natural corollary that when
the principal is not payable there can be no question of paying any
interest as held by the Supreme Court in Prathiba Processors Vs. UOQI,

1996 (88) ELT 12 (SC).

re: Penalty under Section 76 & 77 of the Finance Act, 1994

- The Appellant submits that, when the tax itself is not payable, the

question of penalty under section 76 does not arise. Further assuming
but not admitting, that there was a tax liability as envisaged in SCN as
explained in the previous paragraphs, when Appellant were not at all
having the intention to evade the service tax and further also there was a
basic doubt about the liability of the service tax itself on the construction
activity, Appellant is acting in a bona fide belief, that he is not liable to
collect and pay service tax, there is no question of penalty under secticn
76 resorting to the provisions of Section 80 considering it to be a

reasonable cause for not collecting and paying service tax.

Appellant submits that service tax on amounts received towards
construction agreements has been already discharged without any major
delay & without intervention of department. ST-3 returns were also filed
clearly showing the total amount received from customers and clearly

bifurcating the amounts received towards sale deed value as amounts
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received for exempted service, and amounts received towards
construction agreements as taxable amounts. Details of se_rvice tax
computations, payment of service tax, utiiization of CENVAT along with
Challan copies has been submitted voluntarily to the department. They
have not paid service tax on sale deed value on bonafide belief that same
was not required to be paid as substantiated by the earlier SCN’s &
correspondence with department. It is settled law that if person acted on

bonafide belief, imposition of penalties are not warranted.

20. The Appellant submits suppression or concealing of information with
intent to evade the payment of tax is a requiremen; for imposing penalty.
It is a settled proposition of law that when the assessee acts with a
bonafide belief especially when there is doubt as to statute also the law
being new and not yet understood by the common public, there cannot
be intention of evasion and penalty cannot be levied., In this regard
appellant wishes to rely upon the following decisions of Supreme Court.

1. Commissioner of C.Ex., Aurangabad Vs, Pendhakar
Constructions 2011(23) S.T.R. 75(Tri.-Mum)
ii. Hindustan Steel Ltd. V. State of Orissa — 1978 (2) ELT (J159) (SC)
iii.  Akbar Badruddindaiwani V. Collector — 1990 (47) ELT 161(SC)
iv.  Tamil Nadu Housing Board V Collector — 1990 (74) ELT 9 (SC)
Therefore on this ground it is requested to drep the penalty proceedings

under the provisions of Section 76 of the Finance Act, 1994.




21.

22,
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The Appellant submits that penalty is imposable when the appellant
breaches the provision of statute with an intent to defeat the scheme of
the Act, when there is a confusion prevalent as to the leviability and the
mala fide not established by the department, it would be a fit case for
waiver of penalty as held by various tribunals as under

a. Vipul Motors (P) Ltd. vs Commissioner of C. Ex., Jaipur-1 2008

(009} STR 0220 Tri.-Del
b. Commissioner of Service Tax, Daman vs Meghna Cement Depot

2009 (015) STR 0179 Tri.-Ahmd

The Appellant submits that in the following two cases, M/s Creative

Hotels Pvt. Ltd. Vs CCE, Mumbai (2007} {6) S.T.R (Tri-Mumbai) and M/s

23.

Jewel Hotels Pvt Limited Vs CCE, Mumbai-1 (2007) (6) S.T.R 240 (Tri-
Mumbai) it was held that “The authorities below have not given any
finding as to why penalty is required to be imposed upon them. Only
because penalty can be imposed, it is not necessary that in all cases
penalty is required to be imposed. In this case T accept the explanation of

the appellant and therefore set aside the penalty and allow the appeal.”

The Appellant submits that liability of the service tax on the sale deed
value is depends on the interpretation of
&. Definition of Works contract as defined 65(zzzza} of Finance Act,
1994and section 65B(54) of Finance Act, 1994 as existed dilring
the relevant period

b. Rule 2A of Service tax (determination of vahue) Rules, 2006
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¢. Definition of service given under section 65B(44) of Finance Act,
1994

d. Circular No. 108/02/2009-ST dated 29.01.2009

e. and other provisions of Finance Act, 1994 &judicial
pronouncements. It is settled position of the Law that whenever
there is any scope for intérpretation of the provisions of Finance

Act, 1994 there cannot be imposition of Penalties. In this regard

Appellant  wishes to rely on the following judicial

pronouncemerits.

a. Commissioner Of Central Excise, Raipur Vs Ajanta Color
Labs 2009 (14) S.T.R 468 (Tri-Del) it was held that
“Respectfully following the above decisions, we allow the
appeals for the assessee on merits and hold that the portion of
the value relating to photography materials would not be
included in the levy of seruige fax. It is a case of
interpretation of the statutes and, therefore, eﬁended
period of limitation and imposition of penalties would not
warrant”

b. In the case of Ispat Industries Ltd Vs CCE, Raigad 2006 (199)
E.L.T 509 (Tri-Mumbai) it was held that “Apart from holding
that the credit was admissible to the appellants on merits, we
also find that the demand raised and confirmed against them
ts hopelessly barred by limitation, Admittedly, the appellant
had reflected the fact of availing the balance 50% credit in the

subsequent financial year, in their 'statutory monthly returns
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filed with the revenue. This fact is sufficient to reflect
knowledge on the part of the revenue about the Jact of taking
balance 50% credit and is also indicative of the bona fides of
the appellant. The appellants having made known to the
department, no suppression or mis-statement on their part can
be held against them. The issue, no doubt invblves bona
Jide interpretation of provisions of law and failure on
the part of the appellants to interpret the said
provisions in the way in which the department seeks to
interpret them cannot be held against them so as to
invoke extended period of limitation. When there is a scope
Jor doubt for interpretation of legal provisions and the entire
facts have been placed before the jurisdictional, Central Excise
Officer, the appellunts cannot be attributed with any
suppression or misstatement of facts with intent to evade duty
and hence cannot be saddled with demand by invoking the
extended period of limitation.As much as the demand has been
set aside on merits as also on limitation, there is no
Justification for imposition of any penalty upon them.

. In the case of Haldia Petrochemicals Ltd Vs CCE, Haldia 2006
(197) E.L.T 97 (Tri-Del) it was that the “‘extended period of
limitation cannot be invoked under the proviso to Section 11A(1)
of the Central Excise Act, 1944. There is alse no case for

imposition of penalty, firstly for the reason that the demand
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of duty is unsustainable and secondly Jor the reason that the
case involves a ques;fion of interpretation of law.”

In the case of Itel Industries Pvt. Ltd Vs CCE, Calicut 2004
(163} E.L.T 219 (Tri-Bang} it was held that “In view of the facts
of this case, we do not find any case or cause to invoke the
penal liabilities, as we find that the Commissioner has held “at
is essentially, a question of interpretation of law as to
whether Section 4 or Section 4A would be applicable....” and
not sustained the penalty under Section 11AC. We concur with
the same. Therefore we cannot uphold the Revenue’s
appeal on the need to restore the penalty under Section
11AC as arrived at by the Original Authority. As regards
the penalty under Rules 173Q & 210, we find the
Commissioner (Appeals) has not given any finding why he
considered the same as correct and legal in Para 8 of the
impugned order. Imposition of penalty under Rules 1730 &
210 on matters of interpretation, without specific and valid

reasons, is not called for”.

On the basis of the above Judgments it is clear that whenever due to

bonafide interpretation of law service tax not paid penalty is not

leviable.




20

In re: Benefit under Section 80 of the Finance, Act, 1994

24,

25,

26.

Appellant submits that as explained in above Para’s they are not paying
service tax on bonafide belief that same was not Liable to be paid in view
of

a. Exclusion part of service definition given under section 65B(44)
of Finance Act, 1994 in as much specifically excluding the sale
of immovable property from levy of service tax.

b. Activity performed till the execution of sale deed is in the nature
of self service and not liable for service tax.

c. Activity of construction undertaken by the developer would be
works contract only from the stage the developer enters into a
contract with the flat purchaser and not prior to that.

d. Earlier SCN’s demanding service tax on the value of

construction agreement.

The Appellant Submifs that they have established the reasonable cause
for the nonpayment of service tax. Since the Appellant explained the
reasonable cause for the nonpayment of the service tax penalty
imposition of the penalty is not sustainable. In this regard we wish to rely
on Commissioner of Service Tax, Bangalore Vs Motor World 2012 (27)

S.T.R 225 (Kar).

Without prejudice to the foregoing, as explained in the background facts
and submissions above, the impugned SCN/OIO is merely a periodical

SCN covering same issue. The issue is being contested by the Appellant




27.

28,
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and Ld. Commissioner (Appeals) remanded to re-quanitfy the demand on
similar issue on same footing's. Therefore, the Appeliant has reasonable
cause for non-payment of service tax. Moreover, it should be appreciate
that, Appellant being a tax compliarnce assessee, has been paying service
tax regularly on the construction agreements wherever applicable.
Therefore the Appellant has established its bonafides and hence by
invoking provision of Section 80 of the Finance Act, entire penalty
proceedings requires to be droi)ped based on this submission also.
Appellant wishes to rely on the Hon’ble Apex court decision in case of

Nizam Sugar Factory Vs CCE 2006 (197) E.L.T 465 (S.C) in this behalf.

The appellant craves leave to alter, add to and/or amend the aforesaid

grounds.

The appellant wish to be personally heard before any decision is taken in

this matter. Egm» ALPINE ESF{ATES

e

‘Partner

For M/s. Alpliine Estates

Authorized Signatory
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PRAYER

Therefore it is prayed

a. To hold that the service tax has been paid on the value of the
construction agreement as alleged in the SCN and therefore the order
needs to be dropped.

b. If required, to hold that even on merits the amounts received towards
sale deed is not taxable.

¢. To hold that no Penalty is imposable under Section 76 & Section 77 of
the Finance Act, 1994,

d. To hold that Appellant is eligible for the benefit of waiver of the penalty
under Section 80 of the Finance Act, 1994

e. Any other consequential relief is granted. Fol ALPINE ESTATES.

] artner
ppellant

VERIFICATION

I, Soham Modi Partner of M/s. Alphine Estates, the appellant, do hereby
declare that what is stated above is true to the best of my information and
belief.

Verified today the 14D of December, 2015
Place: Hyderabad

riner
A;)pelfasnt
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
BANGALORE

Sub: Appesl against the order of the Commissioner of Service Tax in

Order-In- On mal No. HYD-8. TAX-COM-03/2015 dated 31.08.2015

[, Sontim tudd ) Butie of M/s Alphine Estates, hereby authorize

and appoint Hiregange & Associates, Chartered Accountants, Bangalore or

their partners and qualified staff who are authorised to act as authorised

representative under the relevant provisions of the law, to do all or any of

the following acts: -

¢ To act, appear and plead in the above noted proceedings before the
above authorities or any other authorities before whom the same may
be posted or heard and to {ile and take back docurments.

« To sign, file verify and present pleadings, applications, appeals, cross-
objections, revision, resioration, withdrawal and compromise
applications, replies, objections and affidavits etc., as may be deemed
necessary or proper in the above proceedings from time to time.

¢ To Sub-delegate all or any of the aforesaid powers to any other
representative and I/We do hereby agree to ratify and confirm acts
dene by our above authorised representative or his substitute in the
matter as my/our own acts, as if done by me/us for all intents and
PUrposes.

This authorization will remain in force tili it is duly revoked by me/us
Executed this on 26 day of October 2015 at Hyde

I the undersigned partner of M/s Hiregange—&  Associates, Chartered
Accountants, do hereby declare that the said M/s Hiregange & Associates is
a registered firm of Chartered Accountants and all its partners are
Chartered Accountants holding certificate of practice and duly qualified to
represent in above proceedings under Section 35Q of the Central Excises
Act, 1944. I accept the above said appointment on behalf of M/s Hiregange
& Assoclates. The firm wiil represent through any one or more of its
partners or Staff members who are qualified to represent before the above
authorities,

Dated: 14,12.2015 For Hiregange & Associates
Address for servige : Chartered Accountants
Hiregange & Associates,

Chartered Accountants

“Basheer Villa”,

H.No: 8-2 268/1/16/5B,

2nd Floor, Sriniketan Colony, Sudhir vV 8

R. No. 3, Banjara Hills, Partner. (M. No. 209109)

Hyderabad - 500 434
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APELLATE TRIBUNAL
BANGALORE

Sub: Appeal against the order of the Commissioner of Service Tax in
Order-In-Original No. HYD-8.TAX-COM-03/2015 dated 31.08.2015

I, Savow Mty | ﬂ’&\ Wlwer - of M /s. Alphine Estates, hereby authorize
to appoint Hiregange & Associates, Chartered Accountants, Bangalore or
their_partners and qualified staff who are authorised to act as authorised
representative under the relevant provisions of the law, to do all or any of
the lollowing acts: -

# To act, appear and plead in the above noted proceedings before the
above authorities or any other authorities before whom the same may
be posted or heard and to file and take back documents.

e To sign, file verify and present pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawal and compromise
applications, replies, objections and affidavits etc., as may be deemed
necessary or proper in the above proceedings from time fo time.

2 To Sub-delegate ali or any of the aforesaid powers to any other
representative and [/ We do hereby agree to ratify and confirm acts
done by our above authorised representative or his substitute in the
matter as my/our own acts, as if done by me/us for all intents and
purposes.

This authorization will remain in force tili it is duly reyoked by me/us.

‘ Si
! the undersigned partner of M/s Hiregange & /Associates, Chartered
Accountants, do hereby declare that the sai iregange & Associates is
a registered firm of Chartered Accountants and all its partners are
Chartered Accountants holding certificate of practice and duly qualified to
represent in above proceedings under Section 35Q of the Central Excises
Act, 1944, 1 accept the above said appointment on behalf of M/s Hiregange
& Associates. The firm will represent through any one or more of its
partners or Staff members who are qualified to represent before the above
authorities.
Dated: 14.12.2015 For Hiregange & Associates
Address for service : Chartered Accountants
Hiregange & Associates,
No. 1010, 26% Main,
Ahove Corporation Bank,
4th T Block, Jayanagar, Rajesh Kumar T R,
Bangalore- 560 041 Partner (M. No. 211159}




