FORM BT - 5
[See rule 6(1)]

Form of Appeal to the Appellate Tribunal under sub-
Section (1] of Section 86 of the Finance Act, 1994

In the Customs, Excise and Service Tax Appellate Tribunal

APPEAL NOwiiiiraoaas reessenes OF 2013
BETWEEN:;
M/=. Greenwood Estates,
5-4-187 /344, 2m Floor,
M.G Road,
Secunderabad- 500 003 seversessacane  Appellant
Vs.
The Commissioner of Customs,
Central Excise & Bervice Tax,
Hyderabad-II Commissionerate,
Central Revenues Building,
1st Floor, L.B.Stadium Road,
Hyderabad - 500 004 seaserencancas  RESpoOndent
O1{a)] Assessee Code AAHFGO711BSTO0!
{b] Premises Code 5213050001
(c} PAN or UID AAHFGO711B
(e} E-mail Address info@mediproperties,com
{)] Phone Number 091-40-66335551
(g] Fax Number 091-40-27544058
02. | The Designation and Address | The Commissioner of Customs, Central
of the Authority passing the | Excise & Service Tax ({Appeals-l]), 7%
Order Appealed against. Floor, Kendriya Shulk Bhavan, Opp. L.B.
Stadium, Basheerbagh, Hyderabad-500
004
03. | Number and Date of the| Order-In-Appeal Ne, 38/2013 (H-I) S. Tax
Order appealed against | {Appeal No. 20272012 (H-1i) 8. Tax} dated
. 27.02.2013
04. | Date of Communication of a{ 01.04.2013
copy of the Order appealed
against
05. | State of Union Territory and | Andhra  Pradesh, Commissioner of
the Commissionerate  in | Customs, Central Excise & Service Tax,
which the order or decision of | Hyderabad I Commissionerate,
assessment, penalty, was| Hyderabad-500 004.
made .
06. |If the order appealed against | Not Applicable
relates to more than one
Comimissionerate, mention
the names of all the
Commissionerate, so far as it
relates to the Appellant
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07. | Designation and address of| Additional Commissioner of Custorus,
the adjudicating authority in| Central Excise and Service Tax,
case  where the  order| Hyderabad I Commissionerate,
appealed against is an order] L.B.Stadium Road, Basheerbagh,
of the Conuuissioner | Hyderabad — 500 0G4,

{(Appeals)

08. | Address to which notices|Hiregange & Associates, Chartered

may be sent to the appellant | Accountants # 1010, 1st Floor, Above
Corporation Bank, 26th Main, 4th T
Block, Jayanagar, Bangalore — 560 041,
Also to Appellant as stated in cause
title supra.

09. | Address t{o which notices | The Commissioner of Customs, Central
may be sent to the|{Excise & Service Tax, Hyderabad-lI
respondent Commissionerate, Basheerbagh, L. B.

Stadium Road, Hyderabad-500 004

10. | Whether the decision or|Yes
order appealed against
involves any guestion having
a relation to the rate of
Service Tax or to the value of
goods for the purpose of
assessment,

11. | Description of service and| Works Contract service
whether in negative list’ ‘

12. | Period of Dispute ‘January 2010 to December 2011

13(i)| Amount of service tax, if any |Rs,94,82,24]1 /-

Demanded for the period of
dispute

(ii

Amount of interest involved
up to the date of the order
appealed against

Rs. 26,89,497/- {Apprx.)

(i

Amount of refund if any,
rejected or disallowed for the
period of dispute

Not Applicable

Amount of penalty imposed

Penalty imposed under Section 76 of the
Finance Act, 1994

Amount of service tax or
penalty or Interest deposited.
If so, mention the amount
deposited under each head

in the box. (A copy of the

An amount of service tax Rs.24,29,887/-
is alréady paid by Cash and Rs.39,666/-
paid by the CENVAT Account. An amount
of Rs. 23,11,233/- towards Service Tax
has been paid vide Challan 10 dated

Challann under which the|07.01.2013 as compliance of Order In
deposit is made shall be|Stay Petition before = Commissioner
furnished} . (Appecals). ‘
geTat
OOV
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(ii

I not, whether any
application for dispensing
with such deposit has been
made?

Stay application is separately filed along
with this appeal for waiver of pre-deposit
of remaining amount of the Service Tax,
applicable interest, and Penalty under
Section 76 & 77 of the Finance Act, 1994
and to stay the operation of the impugdhed
order.

15. |Does the order appealed| No
against also involve any
central excise duty demand,
and related fine or penalty,
so far as the appellant is
concerned?
16. | Does the order appealed| No
against also involve any
customs duty demand, and
related penalty, so far as the
appellant is concerned?
17. | Bubject matter of dispute in
order of priority (please
choose two items from the | Friority 1 - Taxability
list below)
[i} Taxability —~ S1. No. of
Negative List.
ii} Classification of Services | Priority 2 - Others
iii) Applicability of Excmption
Notification No.,
iv) Export of Services
v) Import of Services
vi) Point of Taxation
vii) CENVAT
viii) Refund
ix) Valuation
x) Others]
18, | Central Excise  Assessee | Not registered with Central Excise
Code, if registered with
Central Excise
19. | Give details of | Not Applicable
Importer/ Exporter Code
(IEC), if registered with
Director Genecral Of Foreign
Trade '
20. |If the appeal is against an| Order in Original No.51/2012 - Adjn (5.1}

Order-in- appeal of
Commissioner (Appeals), the
number of Order-in-original
covered by the said Order-
in-Appeal.

ADC (C. No. IV/16/197/2012. OR No.
62/2011 & 52/2012-Adjn (ST) ADC dated
31.08.2012

A



21.

Whether the respondent has
also filed Appeal against the
order against which this
appeal is made,

No A'\ i’

22.

If answer to serial nhumber 21
above is Yes’, furnish details
of appeal.

Not Applicable

23.

Whether the appellant wishes
to be Heard in person?

Yes. At the earliest convenience of this
Honorable Tribunal,

24,

Reliefs claim in appeal

To set aside the impugned order to the
cxtent aggrieved and grant the relief
claimed. :

For Hiregange & Associates
Chartered Accountants

Sudhirv 8
Authorised Representative

5%
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STAY APPLICATION UNDER SECTION 35F OF THE CENTRAL EXCISE'ACT,
1944, - : .
BEFORE THE CUSTQMS, EXCISE AND SERVICE TAY APELLATE ‘RIBUNAL
' - .BANGALORE ' ‘

Service Tax Appeal No, —_Of2012

Stay Application No, __Ofa0123 .
Bétweem ' . s

M/s Greenwood Estates ' ' o sconeancssAppellant
5-4-187/8 & 4, 27 Floor, ' .
MG Reoad, :
Secunderabad- 500 003
Va ‘ ,
The Additlonal Commissicner (Service Tax) ....e..a.ﬁa.Resptaﬁdént
Basheerbagh S DU - ‘ '

Hyderabad- 500 004 -

Application seeking walver of pre-deposit and stay of recovery of

Central Exclse Act; 1944

Adjudication levies undsér sectlon 35F of fhe

1. The Appeliants submit that for the'reasons mentioned in the-appeal it would
be grossly unjustified 'aﬁ,d inequitable and _caﬁsé undue hardship to the
Appellants if the amount. thel'vamc}uht'of- demand raised is required to be

paid.

2. The Appellant submits tha.t .they are éntitiéd_to be granted an order staying
the implementation of the said. order of Elié Reé;poﬁclent pending the hearing
and final disposal of this ap;iéal'v‘iéwed ih‘-the'iigt‘lt of the fact that the order
is one which has been .passed' with'oﬁ't' cén‘siderihg' the varipus_ subimissions

made during the adjudication, It has been held by the Calcutta High Court

in Hooghly Mills Co. Ltd., Vs, UOI 1999 (108) ELT 637 that it would amount

to undue hardship if the Appeilant wefe required to. pre-deposit when they
had a.'strong prima _fécie'cé.se Which in the ins’tan(; case for reasons stated
“above is present directly in favour of the Appellant.
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3. Without prejudice to the foregoing, appellant further Submits the various
tecision that has been rendered relying on the Circular 108 are as under
g M/s Classw Promoters and Developers, M/s Classm Properties v/g
CCE Mangalure 2009 (015) STR 00’?7 (Trl-Bang}
h. M/s Virgo Propertms Pyt Lxmlted Vs CST, Chennai (Daeed May 3
2010) 2010- TIOL-1142 CES’I‘AT-MAD
i. Ardra Associates Vs, CCE, Caiicut - [2,0,09].22 STT 450 (BANG. -
CESTAT) |
J- Ocean Builders vs Commxssmner of C Ex. M’angalore 2010 (019}
STR 0546 Tri.-Bang - -
k. Mollﬁsham Complexe's ‘P.v't.'» Ltd. vs Cdmmr. of C, Ex., Mangalore
2009 (016) STR 0448 Tri.-Bang |
L. shri Sai Clonstrut.:tioﬂ.s vs Commissioner of Service ‘Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang -

4. Appellant further submits the Honorable Tr1hunal Df Delbi in the case of
Ambika Paints Ply & Hardware Store vy Commsmner of Central Excise,
Bhopal 2012 (27} STR 71 (Tri-Del) has-helc_i‘as unders ‘.‘This' legal fiction
introduced by expianation; to Section 65(zzzh) has not been gwen retmspectwe

effect. Therefore, for the penad prior to 1- 72010 the appellant’s activity

cannot be treated as service provided by them to their custormers. In respect of
the period prior to 1-7-2010 same view hasi.béen expressed by the Board in
its Circular No 108/ 2/2009-8 T, dated 29-1-09, We are, therefore, of prima

facie view that the 1mpugned Drder is not correc,t "

5. Appellant submits that where the Servwe Tax ztseif is not payable, the
question of paying of Interest/ Penalty on the same does not arise as held by

the Supreme Court in Prathiba Processp:s-Vs. 'UOI,A 1996 (88) ELT 12 (8C).
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+ In the case of Sifligus Municil_ual-ityi_and,Ors.' v. Amalendy Dgs and Ors, (AIR

1984 SC 653) it was heid that "It is irue that 6n_m‘erely establishing prirﬁa'

facte case, interim order. of protection Shﬁﬁl&r not ‘be. passed. But ifon a

cursory glance it appears that the demand raised has no leg to stand, it

would beﬂnd&asifable Lo require tfhe"assessee to pay full or substantive
part of the demand, Petitions for stay should not be disposed of in
routine matter unminqﬁd of fh;e.qoitsecjuéné'es ﬂoﬁuiugfl Jrom the order
- reguiring the assesseé to deposit full 0;; pwrt of the derﬁand. There can
be ne rule of ur;iversat application in such m'atférs and the order has to Le
passed keeping in view the faci‘utﬂ‘ Scenario involved, Merely because this
Court has indicated th.e brinciples that. does 1ot give d license to the

Jorum/ authority to buss an order "which.i'canhot_ be sustained on the

touchstone of fairness, légality" grd ipubli&_interest. Where denial of interim.

relief may lead to pubilc énischief; g'rave'ifrep{irdble pr"ivaté.injmy or shake
a citizens’ faith in the ‘impat"tiaffty‘of'public adrﬁinistration, interim relief can

be given”.

- The appellants also plead 'ﬁnancial,h,é{rdship due to the reason that the
service takx has not beeh reimbursg_d by the recipient and also that the
Appellant is not g bLisinéss'entity as is req’uig‘ed to pay out a portion of their

earnings,
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9. The Appeliants crave leave tg alter, ad to and/or amend the aforesaid

grounds, , ' : : pj !

10.  The Appeliants wish tq be- Personaily heard before any decision is taken

in this matter.

Respondent and. granting waiver of pre-deposit of the entire amount. P 100

VERIFICATION

I, M/s Greenwood Estétes, thé Appeliant herein do declare that what is stated

above is true 1o the best of our information and belief. .

Verified today the 29t day of _O'étob'ef, 2012 o

Place: Hyderabad

. AN s ‘—/ ", """‘». gj;\
-\ Blgnature/of the pliciﬁxﬁ‘fﬁf‘\;i
. - . ."i,‘a_u.;\ et ; }4’,
. ?“‘ﬁl\ 5’:‘}
‘ K f g
T
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APELLATE TRIBUNAL

Service Tax Appeal No. of 2013
Stay Application No., _ of 2013

Between:

M/s. Greenwood Estates,

5-4-187 /384, 2nd Floor,

IM.G Road,

Secunderabad- 500 003 _ vonnenne  Appellant

Va,

The Commissioner of Customs,

Central Excise & Service Tax,

I—I:v,rdtrﬂ'abad-IlICommieﬂamne;\'ate,a

Central Revenues Building,

L®t Fioor, L. B.Stadium Road,

Hyderabad ~ 500 004 ressssnsacery,  RESpondent

lication seeking waiver of pre-deposit and sta of recovery of
Adjudication levies under section 35F of the Central Excise Act, 1944

The Appellant in the above appeal petitioﬁ is the Applicant herein and craves to
submit for kind consideration of this Hon'ble tribunal as under:

1. The Applicant/Appellant is now in appeal against Order-In-Appeal No.
39/2013 (H-I) S. Tax (Appeal No. 202/2012 (H-II) S. Tak) dated
27.02,2013 passed by the Conimissioner of Customs, Centrgl Ixcise &
Service Tax (Appeals), Hyderabad, L.B Stadium Road, Hyderabad- 500
U04coniirming the demand of service tax under provisions of Section 73

of the Finance Act, 1994,

2. The facts and events leading to the filing of this application arid grounds
of appeal have been narrated in the memorandum of appeal in Form 8T-
5 filed along with this application, and the Applicant/Appellant craves
leave of this Honorable tribunal to adopt, reiterate and maintain the
same in support of this application, The Applicant / Appellant maintain

and reiterate the same grounds in support of this application.

—
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3. The Applicant submits for the period January 2010 to December 2010

the SCN had claimed that entire receipts of Rs.11 ,09,14,336/- are
taxable. However, appellgnt is unable to understand how the said figures
have been arrived at by the Adjudicating Authority. As per the statement
submitted, the total receipts during the period are Rs.. 10,69,12,235/-.
Out of the said amount, Rls.3,66,12,000/ - is received towards value of
sale deed and Rs.1,29,93,880/- is towards taxes and other charges
which shall not be leviable to service tax. The appellant has given
breakup of such amounts along with the documentary proof for all such
amounts which are Rs,2, 00,000/ - or above. Therelore, assuming but not
admitting, service tax if any is payable should be levied only on amount
of Rs.5,73,06,355/- and not on the entire amount as envisaged in the
crder.

. The Applicant submits for the period January 2011 to December 2011,
the SCN had claimed that entire receipts of Re.11,36,37,141 /- are
taxable without providing the permissible deductions. Out of the said
amount Rs.1,00,70,537/- is received towards value of sale deed and

Rs.66,11,038/- is towards taxes and other charges which shall not be

leviable to service tax, The appellant has given breakup of such amounts
along with the documentary proof for all such amounts which are Rs. 2
00,000 or abave. Therefore, assuming but not admxitmg, service tax if
any is payable should be levied only on amount of Rs.5,99,40,604/- and
not on the- entire amount as envisaged in the order. The Ld,
Cotnmissioner {(Appeals) vide Para lll accepted the above submissions

and directed the lower authority to arrive the correct taxable value and

liability of the service tax.

HYE
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January

2010-
December
| 2G10

January
2011 to

December
4011

Period (1)

5.

Receipts as per | Correct Receipts

69

The Applicant submits that an amount of service tax Rs, 24,29,887/- ig
already paid by Cash and Rs. 39,666/~ paid by the CENVAT Account
towards liability of service tax for the period January 2011 o December
2011 even before issuing show cause notice. An emount of Rag,
23,11,233/- towards Service Tax has been paid vide Challan

» dated as compliance of Order In Stay Petition
before Commissioner (Appeals). Stay application is filing along with this
appeal for waiver of pre-deposit of remaining amount of the ‘Service Tax,

applicable interest, and Penalty under Seclion 76 & 77 of the Finance

Act, 1994 and to stay the vperation of the impugned order,

The Applicant submits that summery of valye of taxable service as per
the show cause notice and correct value of taxable receipts as submitted
before the Ld. Commissioner (Appeals} and details of the amount paijd

enumerated in the following table,

Hy>

“Tax liability as Tax liability on Amount paid
per the SCN (4)

the SCN (2) as submitted corrected before show
before Ld. figures {5) cause notice
Commissioner (3)*4,12% ()
Appeals} (3

Rs.
11,

Rs.
11,

Rs.5,73,06,355/- | Rs. 48,00,3917- Rs.23,61,022 7- [~

65,14,336/-

Rs. 5,99,40,604/- | Rs.46,61,850)- Rs.24,69,553/- | Rs.24,69,
36,37,141/- (without come
tax benefit)
Total actual liability of service tax Ra.48,30,675/-
Service Tax paid before SCN - Rs.24,69,553/-
Service tax paid in compliance of Stay order Rs. 23,11,233/-

Actual short payment Rs.49,789/-

553/,
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this Hon'bie Tribunal to entertain and dispose of thig application on

merits,

12. The Appellant submits that in the lfollow.ing decisions the Courts have
held that whije deciding é stay application, an appellate forum ".is
required to first look into the prima-facie meritg of a case and then the
financial hardship, and if there is a prima-facie case, stay could be

- granted, in terms of Benarg Vé!ves Limited v, CCE, 2006 {204) ELT 513
(5C); Me}wana District Milk pU Cooperative Ltd,, Vs, Uerl, 2003 (154} ELT
347 (8C) and ITC Vs, CCE, 2005 (18 4) ELT 347 (All); Hoogly ails Co.

Lid., Vs. Uol, 1999 (108} ELT 637 (Cal.). Your Appellant therefore prays

that the prima-facie nature of the case be kindly considered and the
Honourable tribunal Appeals be pleased to grant stay along with wajver

of pre-depuosit of adjudication levies,




amount during the, pendency of the appeal, and hear the appeal on merits in
the justice and equity, for which act of justice and fairness, the Applicant
would as in law, be beholden and would pray for in law & o
Flace: Hyderabad

Dated: 26.06.2013 , For G

VERIFICATION
I, Soham Modi, Partner of M/s. (}réenwood Estates, Hyderabad the Appellant
hereinabove, do hereby declare that what is stated above is true to the best of
our information and belief.
Verified at Hyderabad on this 26t day of june 2013
Place: Hyderabad

Date: 26.06.2013:




_ STATEMENT OF FACTS -
A. M/s. Greenwood Estates, Secunderabad (Hereinafter referred to as
‘Appellant) mainly engaged in the sale of residential houses to
prospective buyers while the units are under construction. The
constitution of the Appellant is a partnership firm.
- The Appeilanis have applied for the registration with the Service Tax
department and accordingly registered under the category of “Works
Contract Service” with the Department vide Service Tax Registration No,
AANFAS250FSTOO1.
. The Appellant undertaken a venture by name M/s Greenwood Estates
located in Kowkur Village, Malkajgiri Mandal. The exact modus operandi
of the arrangement with the prospective buyers is explained hereunder-.
a. Whenever an intending buyer wants to purchase a residential unit,
he approaches the Appellant. Based on negotiations,l he fills up a
booking form. A copy of the booking form is enclosed and
marked as Annexure “_;_”.. The key terms and conditions from
the booking form are as under:-
i. This is a provisional booking for a flat mentioned overleal in

the project known as Flower Heighis. The . provisional

bookings do not convey in favour of purchaser any right, title
or inlerest of whatsoever nature unless and until required
documents such as Sale Agreement/ Sale Deed/ Work Order
etc., are executed. |

ii. The purchaser shéll execute the required documents within
a period of 30 days from the date of booildng along with
payment of the 1% installment mentioned overleaf. In case,

the purchaser fails to do so then this provisional bocking

3
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shall stand cancelled and the builder shall be entitled to
deduct cancellation charges as mentioned herein.
D. Registration And Qther Cherges
a. Registration Charges, Stamp Duty and incidental expenses
thereto as applicable at the time of registration shall be extra
and is to be borne by the purchaser.
b. Service Tax & VAT as applicable from time to time shall be extra
and is Lo be borne by the purchaser.
E. Cancellation Charges
a. In case of default mentioned in (c) mbove, the céncellation
charges shall be Rs.25, 000/ -
b. In case of failure of the purchaser to obtain housing loan within
30 days of the provisional booking, the cancellation charges will
be NIL provided necessary intimation to this effect - is given ;to
the builder in writing along with necessary proof of no;&-
sanction or cancellation charges shall be Rs.25,000/-
¢. In case of request for cancellation in writing within 60 days of
this provisional booking, the canceliation_ charges shall be
Rs.50, 000/~
d. lu all cther cases of cancellation either of booking or agreement,
the cancellation charges shall be 15% of the agreed sale
consideration.
F. Other Cbnsequences Upon Cancellation
a. The purchaser shall re-convey and redeliver the possessién
of the plot in favour of the builder at bis/her cost free from all
encumbrances, charges, claims, interests etc., of whatsoever

nature.

414



G. Possession

a.

“The builder shall deliver the possession of the completed flat to the

purchaser only on payment of dues to the builder.

agreement of sale with the intending buyer. A copy of the

. Once the booking is conﬁrmed, the Appellant enters into an

Agreement of Sale is enclosed and marked as Annexugre *_ ",

The key aspects of the said Agreement of Sale are as under:-

i.

ii.

Agreement of sale explains and demonstrates the Title of the

Appellant in the underlying. Agreement highlights that the

Appeilant has agreed to sell the semi finished flat together

with a flat constructed thereon.

Some important clauses of the Apgreement of Sale are as

under:-

1

2.

3.

That the Vendor agrees fo sell for a consideration and the
Buyer agrees to purchase a semi finished {lat along with
flat constructed thereon. The construction of the
Scheduled Apartment will be as per the specifications
given in agreement of sale.

That the total sale consideration for the above shall be Rs.
23,96000/- .

That for the purposes of creating a charge in favour of the
bank/ financial institutions on the apartment being
constructed so as to enable the Buyer to avail housing
loamn, the Vendor will execute & sale deed in favour of the
Buyer for sale of flat in a semi-finished state. In the cveht
of execution of sale deed before the apartment is [ully
completed, the Buyer shall be required to enter intol a

separate construction contract with the Vendor for




completing the unfinished apartment and the Buyer shall
not raise any objection for execution of such an
agreement.

4. That on payment of the full consideration amount as
mentioned above and on completion of construction of the
said apartﬁents, the Vendor shall deliver the possession
of the schedule flat to the Buyer with all amenities Eu;d
facilities as agreed to between the parties and the Buyér
shall enter into possession of the schedulé flat and enjéy
the same with all the rights and privileges of an owner.

5. That the Vendor shall cause this Agreement of sale to be
registered in favour of the Buyer as and when the Buyer
intimates in writing to the Vendor his/her/their
preparedness with the amount payable towards staIﬁp
duty, registration charges and other expenses related to
the registration of this Agreement. :

6. That the stamp duty, registration charges and other
expenses related to the execution and registration of this
agreement of sale and other deeds, or conveyances and
agreements shall be borne by the Buyer only.

c. In certain cases the Buyers may be interested in availing finance
from the Banks and for the said purpose, the Banks insist on a
title in favoﬁr of the buyer. For the said purpose, the Appellants
may enter into a sale deed for sale of flat in a semi finished state,
simulteneously entering into a separate construction contract f;br
completing the unfinished flat. It may be noted that as per para 18
of the Agreement of Sale, both the Sale deed and the Agreement fpr

Consiruction are interdependent, mutually co-existing and

6
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inseparable. Enclosed aré copies of the Sale Deed and the
Agreement for Construction (Anﬁexure R L
H. Some 1mportant provisions from the Agreement for Construction (Whlch
is the sub_;ect matter of the current litigation) are extracted below for
ready re[ereilce:—

a. The Buyer has purchased a semi finished flat bearing No. 203
admeasuring 1230 sq. yds. Under a sale deed dated 14.06.2010
registered as decument no. 709067 in the office of the sub-
registrar, Vallabh Nagar,

b. This sale deed was executed subject to the condition that the buyer
shall enter into a agreement for construction and agreement for
development charges with the builder for constriction of a flat.

¢. The Buyer is desirous of getting the construction completed ‘wi?th
respect to the scheduled flat by the Builder.

d. The Buyer as stated above had élready purchased the semi
finished flat of land bearing no. 203 and the f}arties hereto have
specifically agreed that the construction agreement and the sale
deed date 14.06.2010 refeired herein above are and shall be
interdependent and co-existing agreements.

¢. The Builder shall complete the consiruction for the Buyer of a {lat
an plot of land bearing no, 203 as per the plans annexed hereto
and the specifications given hereunder for a consideration of Rs.
14,96,000/ -.

f. The Builder upon completion of construction of the flat shall
intimatel to the Buyer the same at his last known address and the
Buyer shall within 15 days of such intimation take possession of
flat provided however, that the Buyer shall not be entitled to take

possession if he/she has not fulfilled the obligations under this
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agreement. After such intimation, thé Builder shall not be liable Ecn:*
responsible for any loss, breakages, damages, irespass and the
like.

The buyer upon taking possession of the flat shall own and
possess the same absclutely and shall have no claims against the

Builder on any account, including any defect in the construction.

. The Buyer upon receipt of the completion intimation from the

Builder as provided above shall thereafter be liable and responsible
to bear and pay all taxes and charges for electricity, water and
other services and outgoings payable in respect of the said

Apartment.

i. The Builder shall deliver the possession of the completed flat to the

i

Buyer only upon payment of entire consideration and other dues
by the Buyer to the Builder.

The Buyer hereby covenants and agrees with the Builder that if he
fails to abide with the termns and conditions of this agreement, the
Builder shall be entitled. to cancel this agreement without any
further action and intimation to the Buyer. The Builder upon such
cancellation shall be entitled to forfeit a sum equivalent to 10% I_of
thie tolal agreed consideration as liquidated damages from the
amounts paid by the Buyer to the Builder. The Builder shall
further be entitled to allot, convey, transfler and assign the said flét
to any other person of their choice and only. thereafter, the Builder
will refund the amounts paid by the Buyer after deductling
liquidated damages provided herein,

It is mutually agreed upon by the pgrties hereto that all the terms
and conditions contained in the booking form as amended from

time to time shall be deemed to be the part of this agreement

s



K.

L.

11
- unless ctherwise spéciﬁcally waived and/or differently agreed upon

in writing,
it has been the be}ief of the Appellant that irrespective of the mode in
which the transactions are undertaken, the Appellant has a singular
obligation to deliver & {lat hence the substance of the transaction is that
of a sale of aﬁ immovable property and therefore, no service tax can be

attracted.

. Appellant initially, till December 2008, when amounts were being

received by them they paid service tax in respect of the receipts of
construction agreement even though there was a doubt and lot ‘of
confusion on the applicability of service tax on construction of
complexes.

Later, on when the issue was clarified by CBEC vide the Circular No.
108/02/2009-ST dated 29.01.2009 by the department, the customers of
the appellant, stopped paying the service tax and accerdingly appellant
was forced to stop collecting and discharging service tax liability on the
amounts collected in respect of the construction agreement as they were
of the bonafide belief that they were excluded vide the personal use

clause in the definition of residential complex.

The Department initially issued a show cause Notice Nv. HQPOR No.
77/2010-Adjn(ST) for the peried January 2009 to December 2009 and
the same was adjudicated and confirmed vide OIC No: 47/2010-5T dated
24.11.2010. Further the Appellant has gone on appeal and the same has
been dismissed vide OIA No.11/2011 {H-1I) S. Tax dated 31.01.2011 by
the Commissioner Appeals, Hyderabad. Now the proceedings pertaining

to above show cause notice is now pending before Hon’ble CES’I’A;I‘,

Bangalore.

AN
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M. The Appellant vide leiter dated 22.04.20.11, 07.02.2012 submitted the
details of the amount received towairds the construction agreement for
the period January 2010 to December 2010 and January 2011 Vto
December 2011.

N. Accordingly, the Additional Commissioner has issued the two periodical
SCN vide OR No. 61/2011 dated 23.04.2011 {or the period Jan 2010 to
Dec 2010 and SCN OR No. 52/2012 dated 24.04.2012 for the period Jan
2011 to Dec 2011 as under:

i. An amount of Rs.48,00,391/- payable towards Service Tax,
Education Cess and Secondary and Higher education .cess should
not be demanded under scction 73(1) of the Finance Act, 1994
(hereinafter referred to as the Act) for the period January 2010 to
December 2010;

ii. An amount of Rs. 46,81,850/-payable towards Service Ta{x,
Education Cess and Secondary and Higher education cess should
not be démanded under section73(1) of the Act for the period
January 2011 to December 2011;

iii. Interest on the above should not be demanded under section 75 of
the Act;

iv.  Penalty under sections 76 of the Act should not be demanded from
them. |

v. Penalty under Section 77 of the Act should not be demanded from
them. | |

0. An amount of service tax Rs. 24,29,887/- is already paid by Cash and
Rs. 39,666/~ paid by the CENVAT Account towards liability of service tax
for the period January 2011 to December 2011. However the show cause

L3

notice vide Para 5 has recognized only Rs. 5,98,671/- as piad.

A2
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P. Appellant had submitted a detailed reply to the impugned show cause

notices and also appeared for personal hearing on 16.08.2012 and

reiterated the submissions. (Copy of the replies and personal hearing

recording is enclosed along with this appeal memo].

Q. Despite the detailed submissions made vide written reply as well as

during the personal hearing, the Additional Commissioner has passed a

common order for the both the notices as under:

i

if.

jil.

iv.

An amount of Rs. 48,00,391 / - payable towards Service Tagz,
Education Cess and Secondary and Higher education cess
shouldnot be demanded under section73{2) of the Finance Act,
1994 (hereinafter referred to as the Act) for the period Janua}ry
2010 to December 2010;

An amount of Rs. 46,81,850/- payable towards Service Tax,
Education Cess and Sec_ondary and Higher education cess _should
not be derﬁanded under section73(2) of the Finance Act,.19'94
(hereinafter referred to as the Act) for the period Jémuary 2011 to
December 2011;

Interest at applicable rates on the above should not be demanded

under section 75 of the Act; ,
Penalty of Rs.200 per day or 2% p.m provided penalty shall not
exceed the service tax payable under sections 76 of the Act should
not be demanded fx;om them.

Penalty of Rs.1000 under Section 77 of the Act should not be

demanded from them,

R. The Ld. Additional Commissioner pagsed the order in original mainly on

the basis of the following grounds.

a. Since the demand of the service tax for the past period was upheld

by the Commissioner {Appealis} on being .appeal filed by the
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Appellant, respectfully following the decision. of Comumissioner
(Appeals) the demand of the Service Tax is sustainable.

b. Since the residential complex project having more than 12 {lats
and layout of the project has been approved by Civic authorities
the project has satisfied the definition of the residential complex.,

c. Construction égre_ement involves the supply of the material and
provision of the service therefére it is composite contract and the
project should be classified under the “Works Contract Service”. {

d. It is neither their submission that VAT amount also included in the
gross amount nor they have furnished any evidence that they have
paid VAT hence the quantification arrived in the show cause notice
is to be upheld.

¢, Benefit under Section 80 of the Finance Act, 1994 is not available
to the Appellant since their submission of the assessee does not

cause the reasonable cause.

5. On aggrieved Dy the order of the Ld. Additional Commissioner the

Appellant filed an Appeal along with the Application for the waiver of the
pre-deposit of the taxes before Commissioner [Appeals) explaining in

detail as to why the order in original passed by the lower authority was

not susiainable (Copy of Appeal filed to Commissioner (Appeals} is
enclosed for reference).

. The Ld. Commissioner {Appeals) has disposed the stay application vide
Order-In-Stay-Petition No. 63/2012 (H-1I) §. Tax where in ordered the

pre-deposit of the 50% of taxes demanded in the original adjudicating

order.

. The Appellant has. complied the above Stay order by depositing the

amount of 23,11,233/- vide Challan 10, dated 07.01.2013 and attended

the personal hearing on 26.11.2012. The Ld. Commissioner (Appeals)

oL

SN



15

vide Order-In-Appeal No. 39/2013 (H-1l) 8. Tax dismissed the Appeal
filed by the Appellant. The Ld. Commissicner {Appeals) passed the order
mainly on the basis of the following grounds.

a. Since sale deed was executed for the part amount of the total
consideration, Appellant is not covered by the exclusion given
under the Board Circular No. 108/102/2009-ST dated
29.01.2009,

b. If the entire ‘residential complex’ is meant for use by one person
then it gets excluded from the definition of ‘Residential Complex’,

¢. The penalty has to be reduced from Rs.200G/- to Rs. 100 per day
with effect from 08.04.2011,

d. Since the Appellant had not shown the fact of taxable receipts from
their customers in their ST-3 Returns filed with the department
with intention to evade the payment of service tax as such on their
part cannot be treated as bonafide act and imposition of the
penalty is rightly applicable.

€. Lower authority is directed Umited extent to re-guantify tﬁe

service tax lability.

Aggrieved by the impugned order, which is contrary to facts, law and

evidence, apart from being contrary to a catena of judicial decisions and
beset with grave and incurable legal infirmities, the App'ellant prefers this
appeal on the following grolunds (which are alternate pleas and without
prejudice to one another) amongst those to be urged at the time %of

hearing of the appeal.
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GROUNDS OF APPEAL

1. For easy comprehension, submissions in this appeal memo are made
under different heading cdvering different aspects involved in the subject
Order:

8. The transaction is essentiaily a transaction of sale of
immoveable_property and therefore cannot be made liable for
payment of service tax at all |

b. In substance also, the transection is g sale of immoveable

. property .

¢. The transaction of sale of immoveable property is nct =
works contract at all

d. Construction of Residential complex for “Personal Use”

e. Liability on Builders is w.e.f 01.07.2010

f. Non consideration of the submnissions vis-a-vis violation of
principle of natural justice

g. Time bar

h. Interest Under Section 75 of Fina_nce Act, 1994

i Penalty Under Section 76 & 77 of Finance Act, 1994

In Re: The transaction is essentially a transaction of sale of immoveab}e
property and therefore cannet be made linble for payment of serviée
tax  atall

2. The Appellants crave leave to draw the attention of the Bench to the
detailed fact matrix presented earlier. In particuiar, the Appellants wish
to emphasize on the following documents: |

a. The Booking Form sigﬁed by the intending buyer, which is the first

document governing the relationship between the Appellant and

the intending buyer.

414
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b. The Agreement to Sell, which formalizes the said relationslup'
between the Appeliant and the intending buyer.

c. A set of two co-terminus agreements, viz. the Sale Agreement and
an Agreement for Construction, which are executed only to enable
the transfer of title in semi-finished construction in cases where
there is a financing requirement for the buyer,

d. Saie Agreement, without a comespondimg JAgreement for
Construction in cases where there ie no ﬁnmncing requirement

for the buyer.

3. The Appellants have to submit that the Booking Form and the Agreement
to Bell clearly define the relationship between the Appellants and the
Buyer.

a. Agreement explains and demonstrates the Title of the Appeliant in
the underlying land and the sanction recejved by the Appellants
from HUDA for development of the residential units as per the
approved layout plans. It may not be out of place {o stress that in a
typical works contract/ construction centract, the contractor wori{;s
on client property and therefore the agreement has no necessity o

emphasise on the title of the underlying land. The essence of the
transaction between the Appellant and the Buyer is evident right
from the Agreement and that essence is the title in the immoveable
property.

b. Thereafter, agreement highlights that the Appellant has agreed to
sell the semi finished flat with the flat together for the total
consideration and the buyer has agreed ‘to purchase the same.
Thus, the said agreement clearly brings cut the intex;tion of tI;e

parties, which is sale of immoveable property.
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c. The Appellants therefore submit that the Agreement to Sell is an PY s
agreement which evidences the transaction of comimnitment of sale
of immeoveable property at a future date and therefore there cannot
be any service tax on the said transaction.

d. However, as stated in Para 11 of the Agreement, in certain casgs
the Buyers may be interested in availing ﬁnan.ce from the Banks
and for the said purpose, the Banks insist on a title in favour of
the buyer. For the said purpose, the Appelianis may enter into a
sale deed for sale of flat in a semi-finished state, simultaneously
entering into a separate construction contract for completing the
unﬁnisﬁed flat, It may be noted that as per para 18 of the
Agreement of Sale, the Sale deed snd the Agreement for
Construction are interdependent, mutually co-existing and
inseparable

e. It may be noted that the said set of co-terminus agreements do n{cut
result in any exchange of consideration between the parties but are
entered into so as to effectuate the objectives of the Agreement to
Sell. Therefore, in that sense, the entering into the said set of co-
terminus agreements cannot be considered as an economic
transaction resulting in any tax consequence,

f. Further, the substance of the transaction continues to be that of
sale of immoveable property. ‘Mereiy because the buyer is
interested in defending the title to the pi;operty in the interim does

i

not change the transaction to be that of a renditicn of service.

4. The Appellant submits that in the case of Hindustan 'Shipyard Ltd, Vs.
State of Andhra Pradesh {2000] 119 STC 0533 {SC}, the Supreme Court

held that a contract for construction of ship as per the specifications of
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the buyer with specific stipulations is a sale contract and not a works
contract. The Supréme Court also observed that the clause in the
contract providing for passing of property in goods as and when the said
goads are used in the contract is not important in deciding the issue, The
relevant extracts from the said decision are as under: |

‘22. Reverting back (o the facts of the coniract under consideration
before us, a few prominent Jeatures of the transaction are clearly
deducible from the several terms and conditions and recitais of the
contract. The contract is for sale of a completely manufuctured ship
to be delivered after successful trals in qll respects and to the
satisfaction of the buyer. It is a contract for sale of made to order
gaods, that is, ship for an ascertained price, Although the plans and
specifications for the ship are to be provided by the customer arid
the worl has te progress under the supervision of the classificafiém
surveyor and representative of the buyer, the components used in
building ship, all belong tv the uppeliant. The price fixed is of the
vessel completely built up although the payment is in a phased
manner or, in other words, at certain Percentages commensurate
with the progress of the work, The payment of 15 per cent of the
price is to be made on satisfactory completion of the dock trials, that
is when the vessel is réady o bé delivered and strictly speaking
excepting the delivery nothing substantial remains to be done,
Twenty per cent of the price is to be baid upon delivery of the vessel,
Thus 65 per cent of the price paid before the trials is intended fo
finance the builder and to share a part of the burden involved in the
nvestments made by the builder towards building the ship. It is a
sort of an advance puyment of price. The "title and risk clause”
quoted as sub-para (14} above is to be Jound in 6 out of 8 contracts
in question. So far as these 6 contracts are concerned they leqve no
manner of doubt that property in goods passes: from seller to the
buyer only on the ship having been builtfully and delivered to the
buyer. In all the contracts the ultimate conclusion would remain the
same. The ship at the time of dellvery has to be completely
buiit up ship and also seawerthy whereupon only the owner
may accept the delivery. A full reading of the contract shows that

the chattel comes into existence as a chattel in a deliverable state by
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investment of components and labour by the seller and property in
chattel passes to the buyer on delivery of chattel being accepted by
the buyer. Article 15 apparently speaks of property in vessel
passing to the buyer with the payment of first instalment of price but
we are not to be guided by the face value of the language employed;
we have to dscertain intention of the parties, The Pproperty in
machines, equipments, engine, etc., purchased by the seller is not
agreed upon to pass to the buyer. The delivery of the ship must
bepreceded by trial run or runs io the satisfaction of the owner, All
the machinery, materials, eguipment, appurtenances, spare
parts and outfit required for the construction of the vessel
are to bhe purchased by the builderout of its own funafs.
Nelther any of the said things nos the hulil is provided by the
owiter and in none. of these the property vests in the owner, It
is nota case where the builder is utilising in building the ship, the
machinery, equipment, spares and material, etc., belonging to the
owner, whosoever might have paid Jor the same. The builder has
thereafter to exert and investits own skill and labour to build the
ship. Not only the owner does not supply or make available any of
the said things or the hull of the ship the owner does not also pay
for any of the said things or the hull separately. All the things so
made available by the builder are fastened to the hull belonging to
the builder and become part of it so us to make a vessel, Whatthe
owner pays to the builder in instalments and in a pﬁased ifm::;rmer'j a
reall payments at the specified percentage which go towards the
payment of the contract price, i.e., the price appointed Sfor the vessel
as a whole. 65 percent payment of the price is up to the stage of the
main engine having been lowered in position on board the vessel,
ie., the stage by which the building of the vessel is complete. 15 per
cent payment is to be done on satisfuctory completion of the trial
and 20 per cent upon delivery of the vessel, Giving maximum
benefit in the matter af construction and interpretation of
this clause in favour af the appellant it can be sald that it is
the property in vessel which starts passing gradually to the
buyer proportionately with the percentage of pﬁyments made

and passes fully with the payment of last instalment on.

delivery of vessel having been accepied,
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5. The Appellant submits that based on the above observations, the
Supreme Court concluded that the contracts in question fnvolve sale af
the respective vessels within the meaning of clause n} of the
Andhra Pradesh General Sales Tax Act, 1957 and are not merely

works contract as defined in clause {t) thereaf.

6. The Appellant submits that similar view has been taken by the Bupreme
Court in the case of State of Andhra Pradesh Vs. Kone‘ BElevators (india]
Ltd. [2005] 140 STC 0022 (SC), wherein it has been held that a contract
for construction and supply of a lift is a sale contract and not a works
contract, The relevant tests laid down in the said decision are reproduced
below:

5. It can be treated us well-settled that there is no standard formula
by which one can distinguish a "contract for sale" from a "works
cantract”. The question is largely one of fact depending upon t}!1e
terms of the contract including the nature of the obligations fo be
discharged thereunder and the surrounding circumstances. If the
interttion is to transfer for a price a chattel in which the transferEee
had no previous property, then the contract is a contruct for sale.
Ultimately, the true effect of an accretion made pursuant (o a
contract has to be judged not by artificial rules but from the intention
of the parties to the contract. In a "contract of sale”, the main object
is the transfer of property and delivery of possession of the property,
whereas the main object in a "contract for work" is not the transfer of
the property but it is one for work and labour. Another test often to
be applied to is: when and how the property of the dealer in suc:h;i a
{ransaction passes to the customer: is it by transfer at the time ‘of
delivery of the finished article as a chaliel or by accession during the
procession of work on fusion to the movableproperty of the
customer? If it is the forner, it is a "sale'; if it is the lafter, it isju
works contract”. Therefore, in judging whether the contract is fora

"sale” or for "work and labour”, the essence of the coniract or the
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reality of the transaction as a whole has to be taken into
consideration. The predominant object of the contract, the
circumstances of the case and the custom of the trade provides «
guide in deciding whether transaction is a "sale" or a "works
contract”. Essentially, the guestion is of interpretation of the
"contract”. It is settled law that the substance and not the form of the
contract is maiéricxl in determining the noture of transaction. No
definite rule can be formulated to determine the guestion as to
whether a particular given contract is a contract for sale of goods or
is a works contract. Ullimaltely, the terms of a given contract would
be determinative of the nature of the fransaction, whether it is

a'sale” or a "works contract”

7. The Appellant therefore have to submit that the transaction is essentially
a transaction for sale of immoveable property and the relationsh;ip
between the Appellants and the prospéctive owner is that of seller :!&-.
huyer of an immoveable propertyl. We submit that the said proposition is

i

not altered even in cases where the set of co-terminus agreements are

entered into.

8, 'The Appellant submits levy of service tax requires that there shoqld be
some rendition of service. In the instant case, there is a sale of
immoveable property and therefore the provisions of the service tax law
do not apply at all. :

9, The Appellant submits that view that the builders are not liable f;or
scrvice tax is confirmed by the Ministry of Finance vide its letter number
7. No. 332/35/2006-TRU, dated 1%t August 2006; wherein it :is
acknowledged that the relationship between a builder and the purchaser

is not that of a "service provider" and "service recipient

1n Re: In substance alsp, the transaction is a sale of immoveable property
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10, The Appellant submits that it is an .accepted principle that bei.'o'fe
characterizing a transaction, oné. has to carefully examine the exact Iegall
nature of the transaction and other material facts, Not only the form but
also the substance of transaction must be duly taken into account!.
While taking a view, both the form and substance of the transaction are
to be taken into account. The guiding principle is to identify the essential
features of the transaction, The method of charging does not in itseif
determine whether the service provided is a single service or multiple

services.

11. Further, continucus to the above in the followiﬁg cases it has been held
that substance of the transaction prevails over the form:
- Venus Jewel Vs, Commr of 8.T. -I, Mumbai 2012 (285) E.L.T.
167 (Guj.) |
- BhootpurvaSainik Society Vs. | Commr of C. EX. 85 5.T.,
Allahabad 2012 (25) S.T.R. 39 (Tri. - Del}
~ Commr. OF 8.T., Bangalore Vs. Karnataka State Beverages
Corp.Ltd. 2011 (24} S.T.R. 405 (Kar.]

Even in commercial® legal parlance, the transactions are not in

the nature of the Works Contract Services

12. The Appellant submits thal when one locks at the substance of the
transaction in the fact matrix as explained earlier, the issue is crystal
cliear, the essential feature of the transaction is that the Appellants sell
immoveable propertie.s. That being the case, the only place where the tax
can be examined is under the Explanation to Section 65{105)(zzzh) as a

deemed service and not under Section 65(105)(zzzza).

'CBEC Letter (F. No, B14/2006-TRU) dated 19/04/2006.
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13. The Appellants submit that the activity of construction is for self and as
a part of the obligation to deliver a developed immoveable property
Notwithstanding the same, even if it is presumed that the transact:on
contains elements of works conttract services as alleged, the same are
subsidiary and do not lend the essential characteristic to the transaction.
For example, the Buyer has little wherewithal of the gquality, quantlty,
brand or the price of most of the building materials used. Similarly, the
Buyer is not concerned with the extent to which the labour or the
services are required for the purpose of the completion of the unit. Fpr
both the Appellant as well as the Buyer, the linkage with works contracts

is very remote and laborious,

14. The Appellant submits that from the above clarifications and
distinctions, it is more than evident that commercially and legally, the
transaction does not represent the characteristics required of the alleged

categories of taxable services.

15. The Appellant submit that in a taxing statute words which are not
technical expressions or words of art, but are words of everyday use,
must be understood and given é\ meaning, not in their technical or
scientific sense, but in a sense as understood in common parlance i.e.
“that sense which people conversant with the subject-matter with which
the statute is dealing, would attribute to it", Such words must bc
understood in their ‘popular sense’. The particular terms used by the
legislature in the denvmination of articles are to be understood according
to the common, commercial understanding of those terms used and not

in their scientific and technical sense “for the legislature does not
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suppose our merchants to be naturalists or geologists or botanists”. This

is referred to as the common parlance test2.

16. The Appe!lan-t submits that based on the above common parlance test,
we have to submit that in commen parlance, no one would treat us as a
works contractor but would consider us as sellers of immoveable
properties and thercfore, the transaction cannot be classified as Works
Contract Services. For the said purpose, we rely on the following
decisions:

. The expression “fish” is not wide enough fo include prawns
since If & man were to ask for fish in the market and if prawin
is provided or in the vice versa, he would not accept the samed

ii.  Steam generated from water cannot be considered as chemiéal

in common parlance?

i
17. The Appellants therefore submit that the essence of the transaction is
not the same as élleged and therefore cannot be made liable for payment
ol service tax under the said calegories of texable services. The
Appellants therelore submit that since the transaction in substance is

that of sale of imumoveable property and not one of construction, the

same is not liable for payment of service tax.

“Mukesh Kumar Aggarwal & Co vs, State of Madhya Pradesh 2004 (178) ELT 3 (50)
3 Commissioner of Customs vs. Edhayam Frozen Foods 2008 {230) ELT 225 (Mad HC)
“‘Gopalan and Rasayan vs. Stale of Maharashtra 2011 (263) ELT 381 (Bom HC}

~N33
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In Re: The transaction of sale of immovesbie property is not a works
contract at all
18. The Appellants have to submit that service tax is levied on a seleclive
approach. The service tax is demanded 'under the category of "Woriis
Contract Services”. However, the Order in Original has no detailed

analysis of why the alleged transaction constitutes a works contract,

19. The Appellant submits that it is a settled proposition in law that a works
conttract is a contract wherein the contractor works upon a property
owned by the client and while performing the work transfers tl_ie

vwnership of materials to the client.

20. The Appellant submits that Whether the contracts for sale of
iminoveable properties can be considered as works contracts or not is
right now an issue pending before the Supreme Court since the decision
in the case of K Raheja Development Corporatican v State of Karnataka
2005-TIOL-77-SC-CT has been doubteﬂ by the Supreme Court and fhe

matter has been referred to a Larger Bench5.

21. The Appellant further subrnits, the transaction cannot be covered under
the category of “Works Confract Services” since the activity is not
specifically listed in the definition set.

22. The Appellant subimits that the relevant definition seis are reproduced

below for ease of reference:

* Larsen & Toubro Lid. Vs. State of Kamataka 2008 {12) STR 257 (8C)



X

27

Taxable
Service
defined
u/s
65(105)(=
zzza}

Taxable service means any service provided or fo be
provided to any persan, by any other person in relation to the
execution of a works contract, excluding works contract in
respect of roads, airports, railways, transport terminals,
bridges, tunnels and dames.

Explanation.—For the purposes of this sub-clause, "worls
contract” means a contract wherein,—

(i} transfer of property in goods involved in the execulion
of such contract is leviable to tax as sale of goods, and

{ti} such contract is for the purposes of carrying out,—

{a) erection, commissioning or installution of plani,
machinery, eguipment or structures, whether pre-
Jfabricated or otherwise, installution of electrical and
electronic devices, plumbing, drain laying or other
installations  for transport of fluids, heating,
ventilation or air-conditioning including related pipe
work, duct work and sheet metal work, thermal
insulation, sound insulation, fire proofing or water
proofing, lift and escalator, fire escape staircases or
elevators; or

{b) construction of @ new building or a civil structure or
a part thereof, or of a pipeline or conduit, primarily
Jfor the purposes of commerce or industry; or

(¢} construction of a new residential complex or a part
thereof; or

(d} completion and finishing services, repair, alteration,
renovation or restoration of, or similar services, in
relation to (b} and {c}; or

(e) tumkey projects including engineering, procurement
and construction or commissioning {EPC) projects;
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On a perusal of the above definition sets, it is evident that there are twin
conditions to consider a transaction as a works contract under the
provisions of the service tax law. The first condition is that transfer of
property in goods involved in the execution of such contract is leviable to
tax as sale of goods and the second condition is that the contract is for
specilic purposes, which inter alia includes construction of a new

residential complex or a part thereof

43. The Appellants have to submit that the impugned Order does not
demonstrate in reasonable detail the satisfaction of either of the two

conditions,

24. The Appellant submits that first condition for trealing a transaction as
works contract is that the transfer of préperty in goods involved in tifle

- execution of such contract is leviable to tax as sale of goods. Neither the
SCN nor the OIO at any point of time, refer to this vital condition nor is

there any demonstration of how this condition is satfisfied.

25. The Appellants have to submit that though they are paying sales tax on

the agreement for construction, the mere act of paying the sales tax does
not demonstrate that the sales tax was actually leviable and the
condition of works contract’ requires that the sales tax was actually
leviable, As stated earlier, the issue regarding the applic;abifity of saljés

tax on such transactions is pending before the Supreme Court.
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<6. The Appellants have to further submit that the role played by them is
much wider than that of mere construction. We typically undertaké:s
numereous activities like
* Evaluation/Acquisition of a Site
¢ Removal of Encumbrances
¢  Demolition
* Layout Planning & Approval
¢ Purchase of Additional TDR
¢  Construction
¢ Sale
® Possession & Maintenance

® Society Formation & Handing over

27. The Appellant submits that all the above steps are performed by the
Appellaﬁts for self and are not performed specific for any buyer or
prospective buyer, In fact, the approval of the standard layout is oblained
by the Appellants without any consultation with the buyers and much

before the buyer even kiiows the Appellantis.

28. The Appellants therefore have to submit that merely endering to co-
terminus agreements in case of financing requirements do not change
the substance of the transaction to that of provision of works contract

services.

29. Further, the Supreme Court judgment of K Raheja Development
Corporation rv State of Karnataka 2005-TIOL-77-SC-CT, which is the sole

basis for treating the transaction as works contract was rendered in the
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context of works contract tax. Under the Karnataka GST, the definition of
. works confract wag specifically including development contracits, which
is not the case with the servicé tax law, which includes only construction
éontracts. Further, the scope of devélopment contracts is much wider
than that of construction contracts and construction is just one of the

responsibilities of the said contract,

In Re: Cans.truction of Residential complex for “Personal Use”

30. Without prejudice to the foregoing, assuming but not admitting the
same is covered under the tax net. The term “Construction of Complex”
is defined under section 65 {30a) as under
(30a} “construction of complex” means —
fa}  construction of a new residential complex or @ part thereof;

(b} completion and Sfinishing services in relation to residentia! compl_ex
such as glazing, plastering, painting, floor and wall titing, wall covering
and wall papering, wood and metal jo:fnezy and carpentry, fencing and
raifing, construction of swimming pools, acoustic applications or fittings

and other similar services; or

(clrepair, alteration, renovation or restoration af, or similar services in

relation to, residential complex

31. Without prejudice to the foregoing, Appellant submits that the
construction service of the semi-finished flat is provided for the owner of

the semi-finished flat/customer, who in turn used such {lat for his

personal use.
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32. The Appellant submits that it has been specifically clarified vide board A
Circular No, 108/2/2009-3.'1‘., dated 29-1-2009 thai the construction for
personal use of the customer falls within the ambijt of exclusion portion
of the definition of the “residential complex” as defined u/s 65(91a) of the
Finance Ac, 1994 and accordingly no service tax is payable on éuch

transaction.
Relevant extract

“...Further, if the ultimate owner enters into a contract Jor
consiruciion aof 2] residential complex with a
| promoter/bullder/developer, whe himself pmvidgzs service of design,
Planning and coenstruction; and after such construction the
ultimate owner recelves such property for his personal use, then
such activity would not be subjected to service tax, because this
case would fall under the exclusion provided in the definition bf

‘residential complex’.,.”

33. The Appellant wishes to highlight that neither in the definition nor in
the clarification, there is any mention that the entire complex should be

used by ene person for his or her residence to be eligible for the

.exemption. The exemption weuld be available i the sole condition ig
satislied i.e. personal use, Hence the allegation of the Ld, Commissioner.

(Appeals) vide Para 7.2 of the impugned order has to set aside.

34. The Appellant submits the preamble of the referred Circular for
understanding what issue exactly the board wanted to clarily, The

relevant part of the said circular (para 1) is extracted hereunder for ready

reference,
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“...Doubts have arisen regarding the applicability of séwice tax in a case
where developer/ builder/ promoter enters inte an agreement, with the
ultimate owner for selling a dwelling unit in g residential complex ut
any stage of construction for even prior to that} and who makes

construction linked payment...” {Fara 1)

35. The Appellant submits that from the above extract, it is clear that the
subject matter of the referred circular is to clarify the taxability in
transaction of dwelling unit in a residexﬁtéal complex by a developer.
Therefore the clarification aims at clarifying exemption of residential unit

and not the residential complex as alleged in the notice.

36. The Appellant submits that it is important to consider what argumerts
are considered by board for providing this clarification. The relevant part
as applicable in the context has been extracted as under for ready

reference.

“..dt has also been argued that even if it is taken that service is provided |

to the customer, a single residential unit bought by the individual

customer would not fall in the definition of “residential complex’ as
defined for the purposes of levy of service tax and hence consiruciion of it

would not attract service tax...” (Para 2)

37.The Appellant submits that the argument is in context of single
residential ulnit bought by the individual customer and not the
transaction of residential complex. The clarification has been provided
based on the examination of the above argument among others. Hence
the allegation of the Ld. Commissioner {Appeals) vide Para 7.2 of the

impugned order is against to clarification given has to set aside. It is

purie
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settled law that officers of the department should not argue against thejr
own Circulars, In this regard wishes to rely on Chandrag Chemica]
Industries pyt. LtdVsCollr, Of ¢, Ex., Calcutta 2000 (122') ELT 268

{Fribunal} it was held that “we alse take note of the face that the

. The maiter has been examined by the Board, Generally, the inftial.
Qgreement between the promoters/ builders/ developers and the ultimate
owner is in the nature of ‘agreement to sell’, Such a case, gg per the
brovisions of the Transfer of Property Act, does not by itself create any-r
interest in or charge on such Properiy, The property remains under the

ownership of  the seller firt the instart case, the

promoters/ builders/ deuelopersj. It is only dfter the completion of the

construction and full Payment of the agreed sum that a sale deed is
executed and only then the ownership of the property gets transferred to
the ultimate owner. Therefore, any service provided by such seller in
connection with the construction of residential complex till the execution of
such sale deed would be in the nature of ‘self-service’ and consequently
would not attract serpice tax. Further, if the ultimate owner enters info a
contract for consiruction of q resid;zntial complex with g
promoter/ builder/deuelope&: who  himself brovides  service of desig:n,

Planning and construction; and after such, construction the ultimate owner



exclusion provided in the definition of ‘residentig] cbmplex’, However, in
both these situations, if services of any person like contractor, designer or
a similar service Provider are feceived, then such Q person would be lighle

lo pay service tax. . ” (Para 3)

39. The Appellant submits that the clarification provided above is that in the
under mentioned two scenario service tax iy 1ot payable,
a. For service provided until the. sale deed has been executed to the
ultimate owner.,
b. For service provided by entering into construction agreement with
such ultimate owner, who receives the constructed flat for hijs

personal use,

40. The Appellant subrmits that it ig exactly the facts in thejr case. The first
clarification pertains to consideration received {or construction in the
sale deed portion. The second clarification Pertains to 'construction in the
construction agreement portion. Therefore this clarification is applicable

to them ibid.

41. The Appellant submitted that department hasg very narrowly interpreted
the provision without much application of mjng and has concluded that
if the entire complex is put {o personal use by a single person, then it ig
excluded, The circular or the definition does not give any meaning as to
personal use by a single person. In fact it is very clear that the very
reason for issuance of the circular is to clarify the applicability of

residential unit and not the residential complex.
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42. Where an exemption is granted through Circular No. 108/2 /2009-8.T.,
dated 29-1-2009, the same cannot be denied on unreasonable grounds
and illogical interpretation as above, In the definition “complex which is
constructed by a persen d:’recily engaging any other person for designing
or planning of the layout, and the constriction of such complex is intended
Sfor personai use as residence by such person.” Since the reference is
“constructed by a person” in the definition, it cannot be interpreted as
“complex which is constructed by ONE person.....” similar the reference
“personal use as residence by such person” also cannot bhe interpreted as
“personal use by ONB persons” Such interpretation would be totally

against the principles of interpretation of law and also highly illogical.

43. Appellant submits that with the above exclusion, no service tax is
bayable at all for the consideration pertaining to construction service

provided for its customer and accordingly the SCN is void abinitio.

44. Without prejudice to the foregoing, Appellant further submits that non-
taxability of the construction provided for an individual customer
intended for his personal was also clarified by 'TRU vide its letter dated FF.
No. B1/6/2005-TRU, dated 27-7-2005 during the introduction of the

levy, therefore the service tax is not payable on such consideration from

abinitio. Relevant Extract is reproduced below;

“13.4 However, residential complex having only 12 or less residential units
would not be taxable, Similarly, residential complex constructed by
an individual, which {5 intended Jor perscnal usé as residence and
is constructed by directly avalling services af « construction
service provider, {s also not covered under the scope of the service

tax and not taxable”
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45. Without prejudice to the foregoing, Appellant further submits that the

board in between had clarified in an indicative manner that the personal

use of a residential complex is not liable for service tax in the Circular F.

No. 332/35/2006-TRU, dated 1-8-2006.

[2” Aguin  will service tax be
applicable on the same, in
case he constructs conunercial
complex for hirﬁself Jor putting

it on rent or salep

Commercial complex does not fall

within  the scope of ‘“residential

complex intended for personal use”,
Jor

construction of commercial complex is

Herice, Service provided

leviable to service tax.

Will the construction af an
individual  house or @
bungalow meant for residence
of an individual fall in purview
of seruicé tax, is so, whose
responsibility is there for

payment?

Clarified vide F. No. B1/6/ 2005-TRU,

dated 27-7-2005, that residential

comnplex constructed by an individual,
intended  for personal use as
residence and constructed by directly
availing services of a construction

service provider, is not liable to service

tax,

46. Without prejudice to the foregoing, assuming but not admitting that

when the entire residential complex is meant for a person for his

personal use, then such complex falls under excluded category is to be

considered as interpreted by the impugned order, then the entire section

65(91a) gets defeated as in case complex belonging to single person there

would be nothing called as a common area, common water supply etc,

pu
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the word “common” would be used only in case on multiple owner and
itot in case of single owner, therefore the interpretation of the department

is meaningless,

47. Without prejudice to the foregoing, Appeliant further submits the

various decision that has been rendered relying on the Circular 108 are

as under

a. M/s Classic Promoters and Developers, M/s Classic Properties v/s
CCE Mangalore 2009-TIOL~] 106-CESTAT-Bang,

b. M/s Virgo Properties Pyt Limited Ve CST, Chennai (Dated: May 3
2010} 2010-TiOL-1 142-CESTAT-MAD,

c. Ardra Associates Vs. CCE, Calicut - [2009] 22 STT 450 {BANG, -
CESTAT)

d. Qcean Builders vs Commissioner of C. Ex., Mangalore 2010 (019) STR
0546 Tri.-Bang )

¢. Mohtisham Complexes Pvt. Ltd. Vs Commr. of C, Ex., Mangalore 2009
(016) STR 0448 Tri.-Bang

f. 8hri Sai Constructions Vs Commissioner of Service Tax, Bangalore

2009 (016) STR 0445 Tri.-Bang

In re: Liability on Builders with effective from 01.07.2010:

48. Further the Appellant submits that in the Finance Bill, 2010 there was
an explanation added to the Section 65(105)(zzzh) of the Act where the
taxable service construction of residential complex is defined. This was
the first time the deeming fiction of the service provided by the Buildler
was bought into service tax net (prior to this only the contractors we.re
taxable}. In ﬂ1is respect, in the clarification issued by the TRU vide D.O.F

No. 334/1/2010-TRU dated 26.02.2010 it was stated that in order to

A



agreement with customers,

50, The Appellant submits that in continuation to above, TRU vide D.O.F
No. 334/1/2010-TRU dated 26.02.9010 listed out the different patterns

adapted by the builder. Opne among the other is ‘Gaje of Undivided

The above Circular states that (o bring parity in the tax treatment among

different practices explanation has been inserted. From the above it is

clear

\'I
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also Cxempted. Since the Issue is prior to such date the Same hag to pe

set aside,

the case of Mohtisham Complexes (B) Ltd. vs Commissioner of C _Ex.,
Mangalore 2011 (021) STR 0551 Tri.-Bang stating that the explanation

inserted tg Section 65(105)(zzzh) from 01.07.2010 is Prospective in

reproduced here under;

“in other words, the Present case {s covered by the situation
envisaged {n the main part af the Exp!amation, thereby medmlug
that the appellant gs g bullder cannos be deemed tg be serpice

brovider vis-g.pis Brospective buyers af the buildings. The deeming

i

Ak

i,

J



Provision would pe applicabls only. from A.Z-?‘-ZG.IO,_Our attention, has
also been taken tq the texts of certain other Explanations Siguring under
Section, 65(105). In some of these Expfanatz’orzs, thér_e 5 an express
mention of retrospective e_[felct. Therafore, there appears te be
substance in the learned caunsei’s argument that the deeming
Brovision contained in the explanation added tg Section
65(105}(zzq) and (zzzh) ef the Finance Act, 1994 will haye onrly

Prospective gffect Jrom i-7-2010, Apparently, prior to thig date, g

buyers of the property. Admittedly, the entire dispute in the present
case lies prior to 3 -7-2010, The appellant has made out prima Jacle
case against the impugned demand of service tox and the

connected penalty,

0225 (Gau) wherein it was held as follows:

“A combined reading of the various clauses of the agreement Jor sale
makes if abundantly clear that the transaction between the Ppetitioners, on
the one hand, and the Hat purchasgr, on the other, {s that of purchase and
sale of premises and not Jor carrying out any constructional activities on

behalf of the prospective buyers, What the petitianer—company sells is,
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with interest if possession is not handed oyer to the Prospectiye buyers:in
time, There ig also an abligation, on the part of the peti!ioner~company, to
register sale deeds and agreements. Euen the registering authorities
caticermned tregt thesé documents gg Agreements for sale/ purchase 'of
Sats/premises nasmuch gs the consideration is Jor sale ang nat for
canying out constructiong] activities, Stamys duty is, therefore, levied on

the sale consideration, *

56, Without prejudice to the foregoing, the Appellant submits that the
subject activity is not g taxable service onix the following Principles lajg

down in the aloresaid case,

(i} Para 29 stateg that one can safely define “seryige” 88 an act of helpfiy]
activity, an act of doing something useful, readering assistance or help,

Service doeg not invglve Supply of goods; “service” rather connotes
transformation of use/user of Boods as a resuwult of voluntary intervention
of “service provider” and is an intangible tommodity in the foryy af

il

human effort, To have “service”, there must be & “service provider

“service”,

(i) Para 30 states that under the Finance Act, 1994, “service tax” is
levied on “taxabje service” only and not on “service provider”, A “service
provider” is only a means for deposit of the “service tax” (g the credit of

the Central Government. Although the term “service recejver” has not



(iii) Para 31 states that any part of censiructiong] activity for
construction of building, which ig carried oyt by the petitioner-company,
is nota “servﬁc_:e" rendered to anyone, but an activity, which is carried o';ut
by the peti;ioner~compaxly, for its own self. Since the Very concept of
rendering of “service” implies two entities, one, whe renders the “service”,

and the other, who is recipient thereof, it becomes transparent that an

be termed gs “service” rendered,

57. The Appellant further  subm;j ts  that jp the  case of

G. ChandrababuusCCEx, Cus. & ST, Thimvananthapuram, 2011 (024

STR 0493 {Tri-Bang), it was held as follows;

land and developed the Properties and sold the flats to the Praspective
buyers by enlering info different agreements, It is vhconceivable that just

because the appellant received advances from the Prospective buyers, the

58, The Appellant further submits that in the case of Jetlite (india) Ltd.Fv
CCEx, New Delhi, 2011 {21) 8TR 119 (Tri-Del), it was held that the
entries relating to construction servige apply to builder.s engaged jn
construction activities for others and not for themselves who merely sell
immovable broperties o the custoiners by engaging themselves in the

development and /or construction activity,



that similar view is expressed by PUNE Commissionerate vide para 4{a}

of Circular No: 172011, dated 15/2/2011 a4 follows

"Where services of construction of Residential Complex were
rendered prior to 1-7-2010 ne Service Tax is leviable in lerms of para 3
of Boards Circular number 108/ 02/2009-.5‘.?}, dated 29-1-2009, The
Service of Construction of Residential Complex would attract service fox
Srom 1-7-20;10. Despite no Service tax Iz'abiffty, if any amount has been

collected by the builder as “Service Tox” Jor Serviceg rendered prior to

activity of builder/developer prior to 01/07/2010 is not taxable, The

Sane is extracted here for ready reference,

(A} Taxability of the construction service:

{i) For the period prior to 1-7.201p . ceustruction servige
brovided by the builder/ developer will not be taxable, in terms of
Board’s Circular Ko, 108/2/2009-5.'1‘., dated 29.1.20090 [2009 {13)
S.T.R. ©33].The allegation of the Ld, Respondent vide bara No. 30.7 that

there is no separate constructiopn agreement has entered there is no self-
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busigess models adapted by the builder hence the allegations has to be

set aside.

(P} Ltd. ps Commissioner of C. Ex., Mangalore 201 (021) STR 0557 .-
Bang stating that the explanation inserted to Bection 65( 10_5)(zzzh) from
01.07.2010 is Prospective in natyure and not retrospective. The relevant
extracts are reproduced hereunder:

“In. other words, the pPresent case is covered by the situation envisaged in
the main part of the Explanation, thereby irieaning that the appeilant as g
builder cannot pe deemed to be service provider vis-g-yis pmspective
buyers of the buildings. The deeming provision would be applicaple only
from 1-7-20]10. Cur attention, has ulse been taken to the texts of certain
other Explanations Siguring under Section 65(105). In some of these
Explanations, there is ant express mention of retrospective effect. Therefore,
there appears to be substance in the learned counsel’s argument that the
deeming provision contained in the explanatioﬁ added o Section
65(105)(zzq} and {zzzh} of the Finance Act, 1994 will have only prospective
effect from 1-7-2010. Apparently, prior te this date, a buiider cantiot be
deemed fo be service provider providing any service in relation (o
industrial/ commercial or residential complex to the ultimate buyers of the
property. Admittedly, the entire dispute in the pPresent case lies prior to 1-

72019, The appellant has made out prima focie case against the

impugned demand of service tax and the connected penaliy.”

62. The Appellant further submits that in the case of M/s Bairathi
Developers Put Lid vus CCE, Jaipur, 201 1-TIol-1 638—CESTAT—D91, it was



that an Explanation Was added ¢g Section 65(1 05}(z.zzh} which provided
that for the burpose of this‘subclause, consffuct:’on of a complex, which is
intended Jor sale, wholly or partly, by o builder or any person authorised

by the builder before, during or after construction fexcept in cases for

of G.S. Promoters (supra). In vieyw of this, we gre of prima facie view that

Prior (o this amendment, 6.06.2005, when this Explanation (o Section

65(105} (zzzh) was not there, the activity of construction of flats by the




laws are

4, Commr, Of C, Ex,, Chandigarh vg Green View Land & Buildcon
Ltd 2013 {29) S.T\R 527 (Tri-Del).

b. c.C.E., Chandigarh Vs Amar Nath Aggarwa| Builders p, Lt
2012 (28) S.T.R 364

¢ C.CE, Chandigarh Vs Skynet Builders, Developers, Coloniger

2012 (27) S.T.R 388 (Tri-Del).

In Re: Non consideration of the submisslong vig-g-vis violation of Principle
of natura] Justice

4. The Appellant subtnits that the impugned order is ex-facie illegal and

Untenable in jgw since the same is contrary td facts aﬁd Jjudicial

decisions.

65. The Appellant Submits that the impugned ordey Is in violation of the
principles of natural justice, ag the submissions made by the appellant,

which are meritorious, haye not been adverted te or rebutted.

G6. The Appellant submits that the following Submissions were made before
the Ld. Commissioner (Appeals} vide ST-4 reply but hag totaily ignm'gd

the same while passing the impugned order:

a. The fact that the builder is not liable for the service tax prior to
01.07.2010. |

b. Circular vide D.O.F No, 334/1/2010-TRU dated 26.02.2010

¢ Notification No. 36/2010-8T dateq 28.06.2010

d. Circular No. D.0.F. 334/03/20 10-TRU dated 01.07,201
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e. Trade notice F.No VGN(30)80/Trade Notice/10/Pune

reasoned speaking order.In this regard appellant wishes to rely on the

following judic;’al Pronouncements,

@ In the case of Southern P]ywoudsVsCommissioner Of C. gx,
(Appeals), Cochin 2009 (243) B.L.T 693 (Tri-Bang) it was held that
"Order - Sustainability of - Non-consideration of submission of
parties makes order unsustainable, jparas 6.4, g

b. In the case of KesarwaniZardthandaer Commissioner Of C. Ex.,
Thane-I 2009 (236) E.L.T 735 {Tri-Mum) it was held that T sgye
considered the submissions made by both sides and perused the
records. I find that the Commissioner (Appeals) has not dealt with
any of submission made by the appellants and simply stated that

the same has been Sully discussed by the original authority and

clearly brought out in the Panchnama and show cause notice ete,
This cannot be considered agg Speaking order and Commissioner
(Appeals) should have dealt with the submissions made by the
appellants. The matter is, therefore, remanded back to the
Commissioner (Appeals} with the direction that he should take into
account the submissions made by the appeliant and after prov:’di;{tg
sufficient opportunity of hedring to the appellants 1o pass a speakifftg

order. All issues are kept open. The Revenue’s appeal is also

likewise remanded.”

™



Hyderabad 2005 (181) B.L.T 859 (Tri-Bang) it was held any
case the adjudicating authority has violated the principles of Natural
Justice, in not considering ajl the submissions % the appeligjts” .
d. In the case of Yéungnian Hosiery Factory vg CCE, Chandigarh
1999 (1 12) ELT 114 (Tribunal) it was held that “ye have also

heard the 14, SDR, Shri A.K. Agarwal for the Revenue, We qre of the

Consequeni‘ly, the matter is Jit for remand. Hence, we ser aside the
impugned order and alloy the appeal by remand and direct the

Addl. Collector to re-adjudicate the case taking into account the

aforesaid pleq of the appellants,
In light of the above judicia] Dronouncementy order passed without
considering  the . Submissiong and  without discussing and
distinguishing' the case lawg relied by appellant is liahle to be

quashed.

In Re: Time Bar
68. The Appellant submits that the period covered in the First show cau'se
notice is Jan 2010 to December 2010, The due date for filing the STié
Returus for the period October 2009 to March 2010 is 251 of Apyi] 2010.
Since the subject show cause notices are periodical notices, 110t1"ce

should be issyed within one year from the relevant date as prescribed

under Sectign 73(1) of the Finance Act, 1994, The due date for issuing



April 2011,

69. The Appellant Submits that sub sectipn {1) of Section 73 of the Finante
Act, 1994 reads as undey
“Where any service tax hgg not been leyieq or paid or hgs been short _
levied or short paid o en'oneous[yl refunded, the Central Excise Qfficer

may, within one Year from the relevant date; serye notice on  the Person

been levied or paid or has beep short-levied o short-pajd —.

fa) where under the rules made under thig Chapter, g beriodical
return, showing Particulars of service tax paid during the period to

which the sajd return relates, is to be filed by an aséessee, the date

on which such return is sg filed;

(b} where no periedical return as aforesaid jg iiled, the Jast date
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71. The Appellant submits that ST-3 Returns for the Period October 2009 1o

March 2010 has not been filed hence relevant date should pe reckoned

Y2, The Appellant Submits that admittedly the ehiow Casue notice g
periodical show tasue notice. And it jg settled position of the Jaw that for

the periodica] show casue notices the allegation of suppression of facts

of the assessee er Appellant”, Therefore the allegation of the



has tp pe set aside,

In Re: Interegs under Bection 7

In Re: Benefit under Sectioy 73{3) of Finance Act, 1094

75. Without prejudice to the foregoing, Appellant Submits that asswming byt

provisions of Section 73(3) reads as follows:

Srroneously been made, may Pay the amoynt of such service tax,
chargeable o Erroneously refunded, on the basis of pig own

ascertainment thereof. or op

amount se paid”

{
fert
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76. The Appellant had paid the amount of Rs, Rg. 24,69,553/— towards

Paging tax with interest for delayed Payment, It is kigh time, tne
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Punished ig ¢he Person who hgg (ssued notice and e the persgn to
whom it ig issued, we take that, {n gevernanee of lqw, tize
Quthorities gre indulging n the extravaganze aric Wwasting thelir
Precious time and alsg the tiine of the tribuna and this court, It is

high time that the Quthoritieg shall {ssye Gppropriate directions ¢

taking broper action against those igy breakers,

n that viey of the malter, we do ot See any merig i these appeals. The
appeals gre dismissed,

Mark o Copy of this order to the Commissioner of large tax Payers
unit who is iy charge of collection of service tgx fo issue }propér

circular ¢o all the Concerned aufhorities, not to contravene this

Provision, namely sub-sectici {3} aF secilon 73 of the act, "From tl?is _
the impugned order iz in Coniravention of Section 73(3) of the Finance

Act, 1994 i as much gg authority hag issued SCN for the amount

already paid before the issuing the SCN even though the Section 73(3)

Says not issue the SCN,




s opinion hus net been

officer shal Broceed tg re

Section gng the peripd of

under shall pe imposed

i any which in

baid by sycn Person and thep the Centrar Excise

cover such amount in the manrer

in respect gof payment of Service

Sub section and interest theregn,

Specified in )i

tax ynder this



Dec 2011 ig Rs, 5,99,40,604/- Service tax Liability Comes around

Rs.24,69,553[ = The most of the service tax has beep paid evepy before



i, Commissioner of C.Ex., Aurangahag Vs, Pendhakar
Constructions 2011(23) STR, 75(Tri.-Mum)
| if. Hiﬁdustan Steel Ltd, v. State of Origsy - 1978 (2} ELT
(J159) {(8C) _
.  Akbar BadruddinJaiwauli V. Coliector - 1990 {(47) ELT

. Tamil Nadu Housing Boarq V Collector - 1990 (74) gry o

mala fide not established by the department, it would be g fit case for
waiver of penﬁlty as held by various tribunals as under
a. Vipul Motors (P) Ltd. vs Commissioner of C. Ex., Jaipur-i 2008

(009) 8TR 0220 Tri,-Del
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b, Commissioner of Scrvice Tax, Daman veMeghng Cement Depot
2009 (015) STR 0779 Tri.-Ahmd

88. The Appellant Subinits that in the fUHOWI'Hg.tWO cases, M/s Creative
Hotels pvt, Ltg, vy CCE, Mumbaj (2007} (6) 5.7 R (Tri-Mumbai) gnqg M/s
Jewel Hotelg Pyt Limited vg CCE, Mumbaj- 1 (2007) (6} S.T.R 24p (Tri-
Mumbai} it was held that “The authoritieg below hape not given ary
Jinding gs to why Benalty is required to pe imposed upon them, Only
because Penalty cgn pe imposed, i s not necessary thar n all cases
penalty is requireq lo be imposed, I this case 1 dccept the explanation of

the appellgn; and therefore Set aside the penalty and allow the tppeal,

construction activity jg depends opn the interpretaticn of definition of
Residentig] Complex as defined 65(91a) of Finance Act, ] 094, Circul‘ar
No. 108/02/2009—ST dated 29.01.2009, Circular g, D.OF

334/03/2010~TRU dated 10.02.2010 angd various Judicial

4 In the case of Commissioner Of Central Excise, Raipur vysg

Ajanta Color Labs 2009 {14} S.T.R 463 (Tri-Del) it wag held that
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Statutes arnd, therej‘ore, extended peripg of Urmitation and

imposition of penalties Would no¢ Warrane”

that the demang raised ane confirmed againer them is hope!essly
barred by limitation, Admittedly, the appellant had reflected the

Jact of avaifing the balance 509 credit in the subsequent Sinancig]

indicative of the bong fides of the appellant. The appellants hq ving
made known to the deparfment, Ao suppression of mis-statement
on their part can pe held againg: them. The issue, no doubt
involveg bona fide interpretation of provisions of law gnd

fallure on the Part of the appellants to interpret the said

interpret them cannet be held against them so gg te {nvoke

extended pepiod of Umitation, When there is q scope for douby

blaced before the Jurisdictional, Central Excise Officer, the
Gppellants  canngg be attributed with  any Suppression ;or
misstatement of facts with intent to evade duty and hence cann:ot
be saddied with demand by nwoking the extended period of
limitation.As much as the demand has been set aside on merits g
also on limitation, there is no Justification Jor imposition af

any penalty upen them,

A



liabilities, gs we find that the Conim:sswner has helq =5 is
esssritially, & question of fnterpretatian af law gs {9 whether
Section 4 or Section 44 woulg be applicable....” gnd ot sustafnéd
the Penalty under Section 114aC. We conecyr with the sqme.
Therefore we cannot uphold the Revenue’s appeal on the
need to restore the benaity yndes Section i IAC asg arrived

at by the Original :iuthority. A5 regards the Penalty undey

legal in Para 8 of the impugnedq order, Imposition of penality

specific and valid feasons, is not called Jor”,

Y0. The Appellant submits that Ld. Commissioner (Appeals) vide para 9.1 of
the impugned order alleged that for the period jan 2011 o December

2011 they have not show the receipts in the ST-3 Returns, Thig
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allegation ig factually not correct. Impugned order . ig alleging that
Appellant is intentionaﬂy evaded the tax baymeits, The allegation of

intention tg evade is beyond the Scope of the show cause notice or

Iti re; Benefit under Section B0 of the Finance, Act, 1964
91. Appellant further submits that under Section 80 of the Finance Act,
1994which reads ag under ; '
“Notwithstcmdmg an.ything contained in the Provisions of section 76,
section 77 gr Jirst proviso to sub-section (1) of section 78 Re penalty shiqly
be imposabie oft the assessee Jor any faityre referred to in the said
Provisions if the assessee proves thoat there wés Feasonable cauyge

Jorthe said faityre.”

92. Appellant submits that it is g undisputed fact that the levy of service tax
on Construction of 'complex sefvice had éreated Iot of confusion and
many questions have beep raised about -the constitutional validity, Tf;e
lollowing are the significant outcoﬁles/events surrounding the levy of

service tax right from date of introduction of this Service:

DATE PARTICULARS

i5.6.2005 Any service provided or to be provided io any person, by

any other person, in relation to consiruction of complex is
taxable under sub-clause (2zzh) of section 65(105) of the
Finance Act, 1994, Provisions relating to levy of serviée tax
by amending sectjons 65 and 66 of the Finance Act, 199

have been made effective from 16th June, 2005,

Circular F. No. 332/35/2006-TRU;, dated 1-8-3006I 1o

1.8.2006

other person js engaged for construction work and the
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builder/ promoter/developer construction

undertakes

work on his own without engaging the services of any

other person, then in such cases in the absence of service

provider and service recipient relationship, the question of

providing taxable service to any person by any other

person does not arige

1.6.2007 The Finance Act, 1994 has sought to levy service 'tax for

the first time on certain specified works contracts,

Circular clarifying that contracts entered into prior to

01.06.07 for providing erection, commiissioning  or

instaliation and commercig] or residential construction

service, and service tax has already been paid for part of

the payment received under the respective taxable service

the classification is not required to be changed.

Held in the case of Magus Constructions 2008 (11) 8.T.R.

223 (Gau. That in the light of what has been laid down in

the catena of decisions referred to aﬁove, it becomes clear
that the circular, dated August 1, 2006, aforementioned,
is binding on the department and thijs circular makes it
more than abundantly clear that when a builder, promoter
| or developer undertakes construction activity for its own
self, then, in such cases, in the absence of relationship of

5

“service provider” and “service recipient”, the question of

providing “taxable service” to any person by any other

person does not arise at all,

29.1.2009 Circular No. 108/2/2009-8.T,, dated 29-1-2009 clarified

that firstly that Where a buyer enters into an agreeinent to

get a fully constructed resideniial unit, the transaction of
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sale is completed only after complete construction of the

res:dentxal unit. Till the completion of the construction
activity, the property belongs to the builder or promoter
and any service provided by him towards construction is
in the nature of sell service, Secondly, if the ultimate
owner enters into a contract .for construction of g
residential complex with a promoter/builder/developer,
who himself provides service of design, planning and
conétruction and after such consi:ruction the ultimate
owner receives such property for hxs personal use, then
such activity would not be subjected to service tax
because this case would fall under the exclusion provided

in the definition of ‘residential complex’,

In the Finance Act,' changes have been made in the
construction services, both commercial construction and
construction of residential complex, using ‘completion
certificate’ issued by ‘competent authority’. Before the

issuance of completion certificate if agreement is entered

into or any payment is made for sale of complex or
apartment in residential complex, service tax will be
leviable on such transaction since the builder provides the

construction service,

24.8.2010

As regards the classiﬁcatibn, with effect from 01.06.2007
when the new service ‘Works Contract’ service was made
effective, classification of aforesaid services would undergo
a change in case of long term contracts even though part

of the service was classified under the respective taxable

a0




5

service prior tg 01.06.2007%, This ig because ‘works
contract’ describeg the nature of the activity more

Specifically and, therefore, ag per the provisions of section

date, thig circular wasg contradictory g Circular
98/1/2008 {supra), ‘

18.2.2011 " [Trade Facility No. 172611, dateq 15-2-2011 issued by
Pune Commissionerage stated thgt Where services of
construction of Residential Complex were rendered prior
to 1-7-2010 no Service Tax is leviable in termg of para 3 of
Boards Circular number 108/02/2009-3.'1‘., dated 29-1.

2009,

is relying upon the provisions of Section 75 of the Act whereas Section 80
of the Act provides that no pénalty is imposable in cqse the dssessee
explains the reasonable cause for failufe to comply with the Provisions. n
view of the above, I find no nfirmity in the inpugned order, The appeals

dare dismissed., ”

i
94. The Appellant further submits that the above reported case laws or the

text of the Section 80 of the Finance Act, 1994 doeg notl speak of proving
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to the satisfaction of Central Excise Officer regarding the reasonable
cause. Therefore from the above it is clear that Appellant is rightly

eligible for the beneﬁf under the Section 80 of the Finance Act, 1994,

95. The Appellant submits that in so far as Section 80 of the Act ;is
concerned, it overrides provisions of Sections 76 and 77of the Act and
provides that no penalty shall be imposable {assuming but not admitting)
even if any one of the said provisions are attracted if the assessee provias

that there was reasonable cause for failure stipulated by any of the said

provisions.

96. The Appellant submits that they have established the reasonable cause
for the nenpayment of service tax, Once reasonable cause ig established
the authority has the discretion to hold that no penalty is imposable. The
provision does not say that even upon establishment of reasonable
cause, penalty is imposable. The provision only says no penalty is

imposable,

97. The Appellant submits disc;—etion to exercise the power under Section 80
of the Finance Act, 1994 to waive tie penalty is an obligation on the
authority. It is the duty of the authority to ascertain whether there is any
reasonable cause for nonpayment of duty. In the case of KNR
Contractors Vs CCE, Thirupathi 2011 l(021) 436 (Tri-Bang) it was held
that “Perusal of Section 80 of the said Act, undoubtedly discloses ‘that it
will have overriding effect on the prbuisions of Sections 76, 77 & 78, in the
sensethat imposition of penalty under any of those provisions is not
mechanical exercise by the concerned authority. On the contrary, before

proceeding to impose the penalty under any of those provisions of luw, the
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authority is expected to ascertain Jrom the records as to whether the
assessee has established that there was reasonable cause for the fuilure

or default commitied by the assessee.”

93. The appellant craves leave to alter, add to and/or amend the aforesaid

grounds,

99. The appeliant wish to be persoﬁally heard before any decision is taken

in this matter.

For Hiregangs & Associates
Chartered Accountants

SudhirV 8
Partner
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PRAYER

Wherelore it is prayed

a. To hold that the impugned order of Ld. éommissioner (Appeals) has to
set aside;

b. To hold that the activity of construction is not taxable.

c. To hold that no Penalty is imposable under Section 76 & Section 77 of
the Finance Act, 1994,

d. To hold that Appellant is eligible for the benefit of waiver of the -
penalty under Section 80 of the Finance Act, 1994

€. Any other consequential relief is granted,

VERIFICATION

I, Soham Modi Partner of M /s Greenwood Estates, the appellant, do hereby

declare that what is stated above is trie to the best of my information and

belief,
Verilied today the 26t of June, 2013

Place: Hyderabad




