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This copy is granted free of cost for the private use of the person to whom it is issued.
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Any assessee aggrieved by this order may file an appeal under Section 86 of the Finance Act, 1994 to the Custons,

Excise & Service Tox Appeliate Tribunal, Regienal Bench, 1st Floor, HMWSSE Building (Rear Portien),
Khairatabad, Hyderabad, TS-500004,
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As per ciause (iji) of Section 35F of the CEA, 1944, the appeal against the decision or order referred to in sub-
section (5) of section 85, the appellant has to deposit ten per cent of the tax, in case Wh&c tax or tax and penalty are
in dispute, or penalty, where such penalty is in dispute, in pursuance of the decision or order appealed against:

2.(a)

Scctior: 35F of the Act is applicable to service tax case by virtue of Section 83 of FA,1994.
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Every appeal under sub-section(1) [or sub-section{2) or sub-section(2A)] of Section 86 of FA,1994 shall be filed

within three months of the date on which the order sought 1o be appealed agninst was received by the assessee, the
[Committee of the Commissioners], as the case may be.
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The appeal, as referred €0 in Para 2 above; should be filed in §.T.5/5.T.-7 proforma in quadruplicate; within three
months from the date on which the order sought to be appealed against was communicated to the party preferring
the appeal and should e accompanied by four copies each (of which one should be a certified copy), of the order
appealed against and the Order-in-Original which gave rise to the appeal. !
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The appeal should also be accompanied by a crossed bank draft drawn in favour of the Assistant Registrar of the
Tribunal, drawn on a branch of any nominated pubht_: sector bank at the place where the Tribunal is situated,
gvidencing payment of fee prescribed in Section £6 of the Act. The fees payalgwlf_ are as under:-
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Any assessce aggrieved by this order may file an appeal under Section 86 of the Finance A.
Excise & Service Tax Appellate Tribunal, Regional Bench, 1st Floor, HMWSSB Build

2.(a)

ct, 1994 1o the Customs,
ing (Rear Portion),

Khairatabad, Hyderabad, TS-500004.
FH IR v Afiem, 1944 # w35 T % W (iii) ¥ HH, umssafﬁ:m-ﬁmo)%éaﬁfam%mmﬁvh%k
fawg amfier ¥ fomg, M@Mmmm%m:mﬁ#amm%mmq@mﬁw

mmmaﬁragﬁmﬁaaméamﬁsfﬁmég%mﬁaﬁr,wuﬁmmmw;@a‘rﬁ%m&sﬁﬁ,mq, 1994
HT e 83 3 s & Y aw 35 ww

As per clause (iii) of Section 35F of the CEA, 1944, the appeal against the decision or order refered to in sub-

2.4b)

section (5) of section 85, the appellant has to deposit ten per cent of the tax, in case where tax or tax and penalty are
in dispute, or penalty, where such penalty is in dispute, in pursuance of the decision or order appealed against;

Section 35F of the Act is applicable o service tax case by virtue of Section 83 of FA, 1994,
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ta) where the amount of service tax and interest demanded and penaky ievied by any Central Excise
Officer in the case to which the appeal relates is five lakh rupees or tess, one thousand rupees;
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(6) where the amount of service tax and interest demanded and penalty levied by any Central Excise

Gificer in the case to which the appeal relates is more than five lakh rupees but not exceeding fifty fakh

rupees, five thousand rupees;
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{c} where the amount of service tax and interest demanded and penalty levied by any Central Excise
Officer in the case to which the appeal relates is more than fifty lakh rupees, 1en thousand rupees:
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No fee is payable in respect of the Memorandum of Cross Objections referred 1o in Sub-Section (4) of Section 36

ibid.
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(b) for restoration of an appeal or an application, shall be accompanied by a fee of five hundred rupees:
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Atiention is invited to the provisions governiang these and other related matters, contained in the Central Excise Act,

1944 and Central Excise Rules, 2002 and the Customs, Excise and Service Tax Appeliate Tribunal (Procedure)

Rales, 1982
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This appeal is filed by M/s Kadakia & Modi Hou’sin-g, No.5-4-187/3 & 4, Second Floor,
Sgham Mansion, MG Road, Secunderabad, TS-500003 (hercinafter referred to as the
“appeilant”), against the Order-in-Original No0.048/2016-ST dated 30.12.2016 in OR
N0.44/2016-Hyd-. Adjn(ST} (hereinafter referred to as the “impugned order"), passed by the
Joint Commissioner of Customs, Central Excise & Service Tax, (erstwhile) Hyderabad-|
Commissionerate, Kendriya Shuk Bhavan, LB Stadium Road, Basheerbagh, Hyderabad, TS-
500004, presently falling under the jurisdiction of Secunderabad GST Comrnissionerate
{(hereinafter referred to as the “respondent / adjudicating [/ lower authority”).

2. The brief facts of the case are that the appellant is engaged i constructing independent
villas and holds registration for rendenng services of Construction of Residential Complex

{CRC) and Works Contrayf/:’gl_\ ; with STC No.AAHFK8714ASD001. Based on
intelligence that the app/e: tax on qonsideraﬁon received toward taxable

@)

o a
services involving oenstruction .0 I!as\ﬁ,;;. “Bloiect named “Bloomsdale”, the authorized
J" ] ‘\ '—“;\%.\ )
)( '!"' 'f‘ ‘l ;: ﬂ- vl
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S E Appeal No, 1182017 (STOST

signatory of the appellant firm was summoned by officers and statements were recorded on
18.11.2015 and 01.02.2016, wherein he deposed inter alia that the sale deed is executed for
land value and construction agreement is made separately; that they dischargs tax under WCS
on the amount agreed 010 the construction coniract; that there was flux in the iegality of the
levy, leading tC possiple short-payments which they are willing to discharge. The service was
ciassified under CRC until Sep 2011 and then amended to WOS: and tax was discharged under
WES wilh effect from Oct 2011, However, no tax was discharged for the period Oct 2010-Mar
5011 and no ST3 was filed. although the returns for the period post Apr 2011 weré filed.
cvamination of the agreements showed that the appeliant was coliecting the consideration s
an aggregate of three elements, viz. {i) sale of iand; {ii) Development charges of land for faying
drains, pipelines, roads et and (iii) cost of construction, including amenities and utilities {water
/ electricity connections): it was observed that etement (i) did not form part of vaiue covered by
construction agreement either fully of partially; and that the activity per se merited classification
as “site formation / clearance” service up 1o 30.06.2012 under Sec 85(97a) read with Sec

--\?105)(zzzé); and under Sections 65B{44) and 658(51) of the Finance Act 1984 post
(..u7.2012. it was also viewed that for the {material) period \Oct 2010-Sep 2011, the
construction activity itself was fightly classifiable under WCS and not CRS as classified by the
appeliant; that the entire consideration including that for commen amenities is 1o be considerad
as the gross value for assessment to tax under WCS, even in cases where the sale deed covers
the land parcel as weli as semi-constructed buiidihg. Tax liabilities of Rs.14,45,330 under site
formation service, Rs.40,80,581 un_der WCS: and Rs.7,01,784 {s=aid 10 he collected towards
corpus fund, electricity deposit, water charges etc.) under various other services were
calculated in worksheets designated WS1-WS4, It was viewed that the appellant suppressed
material facts and values in respect of Site fofmation and WCS, unearihed only with the
departmental intervention; that gross violations were thus. committed with intent to evade tax,
meriting the invocation of the provisc to Sec 73(1) in proposing the demands for the extended

period of limitation.

A show cause notice dated 22.04.2016 in OR No.99/2018-Adin(ST) (Commnr) (HQPOR
No.10/2016-ST-AE-11] was issued, raising the tax demand proposals quantified in the manner

{@id out in Para 4 and 4.1 of the SCN, along with interest and penalties under Sec 78 (gross

violations) and 77{2) (delayed registration} for violations listed at Para 5.1-5.5 therein. The
notice was adiudicated in the impugned order, cutminating in the instant appeal; wherein the tax
demands were confirmed to the. extent proposed; an amount of Rs.18,00,736 paid by the
appeliant was appropriated; a penalty of Rs.62,17,785 was imposed under Sec 78 for gross
violations with intent to evade tax; and a penalty of Rs.10,000 imposed under Sec 77(2) for
delayed registration. He held inter alia that the Bloomsdale project met all the parameters of
residential complex; that the activity is-sightiy-ela ssifiable under WCS and taxable; that the land
N e .
development charges cannot ,_b'q_@)?_%qg{{%ﬁ%g\g\“@pemes of works contract since no ttle
transfer of property in goods / .m,a{eri%rﬁié-a?:&f@;}ﬁ%ﬁ\@ they raised contradictory contentions
on the classification of lanfj {d.e.(féiopga" g jﬁiﬁharge ﬁ'»t at\'\\_n terms of Sec 65A(2)(a), the land

A ¥

j -M i
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development acéivi{‘y is appropriately covered under the category, “site lormation / clearance®
particuiarly as it was charged separately; that lhe ratios of the rulings cited at Para 18.1 of the

impugned order apply; that the demand under WCS was contested on arelevant grounds; that

they failed to submit evidences in support of the claim that the amount of Rs.7,01,784 was not
consideration toward taxable service: that he relies on the rulings cited at Para 21 of the
impugned order in support of this view; that cum-tax benefit cannot be extended in terms of the
ruling cited at Para 22 of the impugned order; that the extended period is justified in terms of the
rulings cited at Para 23 of the impugned order and the facts narrated at Para 24 ibidem; and

that the plea for.waiver of penalty under Sec 80 is rejected in terms of the rulings cited at Para

25 ibidem.

3. The appeliant, aggrieved by the impugned order, agitated the demands on the following

grounds:

e The impugned order was passed in violation of the principles of natural justice inasmuch as thej_r
contentions were neither addressed nor considered; that specific pleas regarding classiﬁcatidﬁ
of land development charges, service to self yntil time of booking, property in goods consumed
in common amenities were also transferred with the villa hence merited treatment under works
contract, statutory dues cannot be treated as consideration for service, and limitation aspect;
were unaddressed by the fower authority; that thereby the impugned order is non- speaking;
that the ratios of the rulings cited at Para & of the grounds of appeal [Pages 12-13 of appeal
book] appiy;

e Independent villas are not covered under the definition of “residential complex” at Sec 65(91a)
of the Finance Act 1994; that it was not subject to the levy as held in the Macro Marve! case
cited at Para 5 of the grounds of appeal; that the lower authority chose to confirm the demand
despite the legistative intent to keep individual houses out of ambit of the levy;

¢ The activity of land development is not covered by any clause under Sec 65(97a); that taxability
under site formation arises only when the specified activities are undertaken independently;
that in the instant case, it was undertaken as part of a composite contract of villa construction
as is clarified in the agreement for sale; that the impugned activity is not liable under the
category of Site formation;

e The activities involved in land development is a species of works contract inasmuch as property
in goods namely murram, concrete, electrical poles, wiring etc, in the execution of land
development is used with fabor and title transferred to the property owners jointly as common
amenity; that VAT is discharged on the land development charges coflected, fortifying the view
that it is a species of WCS; that even then, it does not fit into any clause under Sec
65(105)(zzz2a) and hencé does not attract service tax;

= Composite contracts can only be taxed under WCS post 01.36.2007, in terms of the Apex Court
ruling cited at Parz 13{i) [Page 20 of appeal book], that since the activity of land development
has not been specifically covered under the definition, it is out of ambit of the levy;

¢ Their contention that the activity of land development being part of composite contract, can
only be classified undgpﬁlf&'—‘bat:t\e tax cannot be levied since it does not get covered under
any clause of Sec 65 195(1 : il g,en@tsconstrued as contradictory by the lower authority;
that even underSecESR ' ‘ﬁg de;smptfon is WCS and not site forrnatlon serwce,

!In nt was entered into; that the allegatlon at Para

s-" 1§ inished house by deducting land cost) has been
iz Fl/
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rebutted in terms of Para 115 of the Apex Court ruling in the L&T case extracted at Para 21{a] of
1the grounds of appeal; that goods used in constructing semi-finished house lost the identity and
got converted to immovable property which cannot be considered as goods;

There is transfer of cwnershin for a price in the instant case, by way of sale deed wvalidly

registered; that there is no element of service involved; that the amounts received under

agreement to sale cannot be subject to tax;
Where there is elear vivisection identifying transaction value for service of construction, further
subjecting the asseciated transactions to separate assessmentis unwarranted;

without prejudice to the above, even if land development attracts the levy, it merits being
fastened only under WCS, at the rate under composition scheme; that for the period beyond
01.07.2012, the tax shall be levied only on 40% of the value under Rule 2A of the Service Tax
Valuation Rules, 2012;

Construction of common amenities involves the transfer property,
WS, eligible for abatement; that the cost of construction of common amenities is factored into
the cost of each individual dwelling unit; that the common areas are transferred to the body of
individuals, i.e., RWA; that appellant does not own the common areas;

The definition of works contract both prior to and after 01.07.2012 does not prescribe that
transfer of common areas should be to individuals or association; that the commaon areas was
transferred to the association and VAT was discharged;

Assummg without admlttmg that common areas is a service, it has been provided to the
association and not to individua! house-owners; that the definition of residential complex
included common amenities; that the corresponding demand is untenable;
Corpus fund for the association, electricity deposit, water charges etc.,
consideration towards rendering taxable service; that these elements are not includible for
assessment to tax; that they rely on the ratio of the ruling cited at Para 38 of the grounds of

hence is classifiable under

do not form

appeal, in support of this contention;
The demand in respect of other services has been baldly confirmed on the ground that no
evidences were submitted; however, no documants were explicitly sought for verification; that
the lower authority was empowered to verify facts; that it was not exercised; that hence the
demand is untenable in terms of the ruling cited at Para 39 of the grounds of appeal;

Full facts were voluntarity disclosed by the appellant and no material facts were suppressed at
any point of time; that the issue was in the department's knowledge well before issuance of
SCN; that no positive act of malafide was established; that they rely on the ratio of the ruling
cited at Para 43, 53, 55 of the grounds of appeal, in support of this contention; that rmere short
payment / non-payment when all transactions are recorded in financials, cannot lead to
conclusion of gross violations, in terms of the rulings cited at Para 56 & 57 of the grounds of
appeal;

There was legal fiux in understanding / interpretation of legal provisions during the material
period; that the taxability is not free from doubt even in the recent rufing pronounced in the
_Suresh Kumar Bansal case [2036-TIQ{-1077-HC-DEL-ST]; that contrary rulings were pronounced
even by the Apex Court; that in spite of all difficulties including a slump in demand, the
appellant discharged the dues voluntarily; that since malafide cannot be attributed, larger
peried of limitation cannot be invoked; that they rely on the ratios of the rulings cited at Para 48
and 49 of the grounds of appeal, in support of this contention; :
Extended period cannot be invoked when the dispute pertains to diverse interpretation of law,
as held in the ruling cited at Para/&m appeal; that merely because the appellant
chose a beneficial mterpretatimr(m fidesica ' ttributed, as held in the ruling cited at
Para 46 of the grounds of,fappeai‘ that the p Sical\\'3 was admittedly filed and hence
extended period cannot be/mv ked as hel )

Page 5 of 10
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appeal; that demands based on audit ohservation alone is unsustainable, as held in the ruling
cited at Para 51 of the grounds of appeal;
They entertained bonafide belief on the non-levy of tax on the dispute

. extencad period cannot be invoked, as held in the rulings citad at Para 52 of the grounds

¢ elements; that in such

Ldses,

of appeal;
without prejudice to the above contentions, the liability cught to be computed on cum-tax

values inasmuch as the incidence is not passed on downstream, as held in the rulings cited at
Para 60 of the grounds of appeal; that since the primary tax liability is itself questionable, the
demand- for interest and penalty do not sustain; that the penalty impesed under Sec 78 is
unwarranted in terms of the rulings cited at Para 64-68 of the grounds of appeal; that since the
impugned activity was held not taxable for the period prior to 01.07.2010, the allegation of

belated registration does not have merit;
Without prejudice tc the above submissions, reasonable cause (listed at Para 70 of the grounds

of 2ppeal) existed for non discharge of tax, meriting waiver of penalty under Sec 80, as held in

the ruling cited ihidem.

4. | heard the appéltant, represented by Sri P. Venkata Prasad, Chartered Accountant, on
17.07.2017. He reiterated the submissions made in the grounds of appeal; and prayed for relief.

None appeared for the respondent despite notice.’ g

FINDINGS

5. ! have carefully considered the documents and the submissions. The shoert point to be

addressed is the sustainability of demands confirmed in the impugned order, under the facts

and law in vogue.

6. The demands have been contested on limitation, with the appellant devoting a significant.
portion [Para 40-57 of the grounds of appeal] to it. | have carefully considered the contentions
on limitation. The dispute arises from a departmental investigation and recording of statements
on 16.11.2015 and 01.02.2016. The notice actually relied upon the ST3 filed for the material
period, as admitted at Para 10(jii) therein. It is enly on reconciliation of the receipts declared in
the ST3 against the acival receipts booked in their financial record an the various agreements
examined, that the department concluded that there existed a variance between the receipts
declared in ST3 and assessed to tax, and the actual receipts detected from other sources; that
the investigation uncovered facts leading o allegation of short discharge of tax by suppressing
vaiues in the ST3. The natural presumpiion in demands arising from a departmental intervention
is that of gross violations with intent to evade tax. However, in all fairmess, | do find that the
appeliant issued communications to the jurisdictional Gommissioner, seeking confirmation of the
correctness of their underst gpﬁmg:nf e levy, post the period 01.07.2010 [Pages 147-152 of
appea! book}; and there Wa/s,a.énmgmgg ponse shown to have been issued. Be that as it
may, the appellant had s’ec‘jigteréd or

age 146 of appeal book], and it was only the
0. The Department cannot presume that the
Page 6 of 10
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ideniical activity is undertaken by lhe appellant both as CRC simpliciter and WCS composite as
the ST3 provides no clue in this direction; and requires an intervantion to ascertain the factual
matrix. Hence the plea that ST3 was fiied, in contest of limitation, is rejected. it was cnly after
the investigation was initiated and transaciions examined, that the department could conclude
that the appellant was actually undertaking a singular activity, classified both under CRC and
WCS. The appellant's communication dated 16.08.2010 to the department adverts at Para 11,
to the initial classification under WCS, and their intent to discharge tax under CRCS, subject to
the reimbursement by the customer. Such conditional discharge of tax fiability is not provided for
in the fiscal statute, and the appellant made no assertion on the service classification at their
end, nor the basis of the assessment made. Be that as it may, there is no dispute at any stage
that the primary activity of villa construction under composite works contract has been classified
by the appellant under WCS and accepted by the departnjent; since even the demands in the
impugned order ioward the construction element is -under WCS category. Moreover, the
reconciliation between the ST3 figures and actual receipts unearthed undeclared receipts
' towards services, irrespective of classification. The material period in the instant case is Oct
2010-Mar 2015, weil after the retrospective legislation set o rest any doubts lingering in respect
of the levy on the specific activity. The reliance on case laws partaining to legal flux is therefore
of no help to the appellant. Considering the facts and circumstances in totality, ! have no
hesitation in concluding that there existed reasonable cause and justification for the invocation
of the proviso under Sec 73(1) for the ‘extended period; and the appellant’s contentions on

ritation are rejected.

7. On mertt, there appear to be thres elements of primary demand in "dispute: (i)
classification of land development charges under ‘Site Formation’ service and corresponding tax
demand of Rs.14,35,330; (i) demand of Rs.40,80,581 under WCS in respect of unfinished
house and common amenities; and (fii) Rs.7,01,784 in respect of elements fike corpus fund,
electricity deposit and water charges collected from the customers.

Ju insofar as element (i) is concerned, it is clear from Para 2.3.2 of the SCN that {in some
cases), the vendee is required to enter into separate land development contract with the
appellant, independent of the construction agreementfor the house per se; which is relied upon
by the department to conclude that it is a eeparate, identifiable service activity, meriting
independent classification and assessment; and the activity was viewed as ‘site formation /
clearance’. | have carefully considered the facts. The activities tike leveling, completion of roads
/ street lights, storm-water drains etc., toward setting up of common amenities is usually
covered under land development and %(erally certain charges are also collected by the local
body toward land development under the extant_building regulations, when-accerding building
permissions. The development is specmc fo the'iaou ngr i eot and would form an intrinsic
cormponent of that project. For e<arnpl:—j no |ndrv1dua1'w@ d es ot own a property would be
enlitled to shared ownership of the mﬁ;/ @al roads unhtigz_s géﬁé ;c It is the villa construction
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that is the prime service, and the land development for access to thal vila is clearly sutsidiary
to it. There is force in the appeilant’s contention [at Para 10 of the grounds /Page 16 of appeal
book] that the activities of sale of land parcel, fastening devalopment charges, and entering into
construction agreement are mutually co-existing ang inseparable; and that the land

development charges are collected toward bouquet of charges for land parcel, development and

construction of the villa

9. The. ratio of the Tribunal ruling in the Vrindavan Engineers & Contractors case
[2015{40}STR 765(Tri-Mum)] squarely applies to the instant case, and fhe classitication of the
tand development activity separately under Site Formation is legally unsustainable. in terms of
Sec B5A of the Finance Act 1994 (up to 30.06.2012) and Sec 66F ibidem {beyond 01.07.2012),
the fand development activity, part of major activity of villa construction with common amenities
merits classification under WCS in the bundied service, and not under Site formation as-an
independent service. it autormnatically restricts the demand for shart levy only where the charges
are actually collected. Although the SCN admittedly sought to fasten the liabifity under Site
Formation, the appellant fairly conceded at Para 26 of the grounds of appeal, that the demand
would exist under WCS category, assessed under the composition scheme inasmuch as the
necessary conditions (non availment of credit etc.) are met. Para 26(1) of the impugned order
is therefore set aside and remanded to the lower autherity for re-quantification of liability
under WCS, by extending composition scheme for the period up to 30.06.2012 and under Rule
2A of the Service Tax Valuations Rules with affect from 01.07.2012 by extending abatement.
Since the tax incidence has been demanded on the transaction.value which is deemed 1o

consist of the tax element under Sec 67(2) inasmuch as the incidence has neither been

discharged nor shown to be passed on downstream; the lizbility shall be assessed on cum-tax
values. 1 rely on the rulings pronounced in COMMISSIONER OF C. EX., PANCHKULA Versus
GOEL INTERNATIONAL PVT. LTD. {2015 (39) S.T.R. 330 {Tri. - Del.)j; and COMMISSIONER
OF SERVICE TAX Versus ASSOCIATED HOTELS LTD. [2015 (37} S.T.R. 723 (Guj.)}, in

ordering the remand.

i0. insofar as the demand pertaining to element (i) is concerned. | find hat the notics, at
Para 3.2 and 3.4, clearly arrived at the fiability toward construction value of unfinished house
attempting to fasten labifity on full value, without even extending any abatement toward
goods/material components [ have carefully considered the facts. When the appellant
possessed title to the land [outright purchase, as recorded at the third butlet under Para 2.1 of
the SCNJ, any construction undertaken prior to sale of any land parcei is admittedly service to
self; there is no service mvoived smce the fiscal statute prescribes the existence of independent

/__,-—-— e,
service prowder and »reciv_ej_r?_t,dafaa{ N tt%levy, and the factual matrix shows on record that the
. i\

' red by the sale deed, even when contarnmg an
ot be considered to represent a divisible land~

e \
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building transaction involving sale {of land} and construction {of b“uildmg)', for separately

assessing the latter. The sale deed records the immovable property in totality (land parcel +
unfinisned house} which is zassessed to Stamp duty and thereby recognized as a sale
fransaction aione, which s placed out of ambit of service tax levy, both prior to and after
01.07.2012. As far as comimon amenities are concerned, the unit rate of the constructions is
deemed to be adjusted to amortize the cost over the entire project villas and thereby included in
the unit cost of the villas since the value of apportioned common amenities (villa-wise) have not
been shown o be charged separately in any case. The tax demand in respect of elemenit (i) is
therefore legally unsustalnabie Accordingiy, Para 26(2) of the impugned order is set aside.

11. Insafar as element (i) is concerned, it is contended that the impugned amounts have
been collected toward corpus fund, electricity deposit and water charges, all of which are
statutorily prescribed. The tax demand has been confirmed merely on the groi.md that the
appeilant failed fo produce documentary evidences in support of their claim that these amounis
l«rere not received toward service consideration, but represented statutory dues collected from
e customer and paid to the corresponding utility. The rebuital on this count was that no
specific evidences were sought by the lower authority, which could have been furnished had
they been sought. Although this is a puerile ground, 1 find that this matter can also be examined
by the lower authority afresh, along with the issue pertaining to element (i), remanded supra. it
is expressly clarified that if the impugned amounts are collected from the villa vendees and
deposited to the utilities / transferred to the association corpus fund without any retention in
appelfant's account, the question of treating the same as consideration for construction of villa
and assessment under WGS does not arise. Para 26(3) of the impugned order is therefore
set aside and remanded to the lower authority to specify the evidences required from the
appellant in this connection; ascertain the facts; arrive at a conclusion on the existence of
liability; and then proceed to quantify i, if applicable. The appellant is directed o co-operate in
the denovo proceedings and submit the evidences sought. On re-quantification of elements (i)
and {iii) in the manner directed herein, the amount paid shall automatically stand appropriated:
: and Para 26(4) of the impugned arder is upheid, for adjustment against the quaniification in

a0v0 proceedlngs

12, Interest under Sec 75 is a quintessential fiability, accompanying belated discharge of tax;
and cannot be waived under any provision of law. The liabilities quantified in denovo
proceedings shall attract interest al applicable rates, which shall be paid by the appellant in
addition to the primary tax lizbility. fara 26(5} of the impugned.@rder is upheld, in respect of
the tax quantification arising in denovo proceedings. The demand proposals have been upheld
on limitation supra and the allegation of ,g’rpsgﬁlé’frﬁa {een upheld; thereby a penalty
under Sec 78(1) is warranted. The d?mén ’_ '/hﬁx?égfacﬂ,t’a B0 proposed on thé basis of
decuments consistent with the defmfign of, specgf é@ .record’ I
78(1). The Quantum of penalty, ther%(ppq,;,s all b Q 4
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wabiity ansing for the pericd prior to 08.04.2011; and {b} 50% cof the tax liability for the pericd
08.04.2011-31.03.2015, quantified in denovo proceedings; in terms af the first proviso under
Seq 78(1) Para 26(6) of the impugned order stands modified accordingly. The plea for
waiver under Sec 80 cannot be considered at his juncture since the provision has been omitted
from the statute with effect from 14.05.2015 by Sec 116 of the Finance Act 2015, without any

saving / repeal in respect of existing impositions.

13. A penalty has been proposed and imposed under Sec 77{2) {or belated registration. The
factual matrix shows that the demand is proposed from Oct 2010 whereas the original
registration has been issued on 25.04.2010 and the amendment registration has actually been
issued on 08.12.2010. Considering that no demands are proposed for the previous period qnder
any classification, the date of original registration contradicts the allegation of belated
registration; and the penalty imposed under Sec 77(2) is legally unsustainable. Para 26(7) of

the impugned order is therefore set aside; and the appeal is partly allowed in the terms laid

- out supra.
ORDER
A
‘me?nscussed supra.
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By SPEEDPOST To :\\,‘_ﬂg«ﬂ"‘m -/{,/

1. M/s Kadakia & Modi Housing, No.5-4-187/3 &\AF”SEC‘ond Floor, Soham Mansion, MG Road
Secunderabad, TS-500003. [Appellant] :

w2, Sri P Venkata Prasad, Chartered Accountant, M/s Hiregange & Associates, “Basheer Villa’,

H.No.8-2-268/1/16/8, Second Fioor, Sriniketan Colony, Road No.3, Banfara Hills, Hyderabad,
TS5-500034. [Advocate / Consultant]

Copy Submitted to The Chief Commissioner, Central Tax & Cusloms, Hyderabad Zone
Hyderabad. ;

/

opy to
ﬁ The Commissioner .of Central Tax, Secunderabad GST Commissionerate [erstwhue

Hyderabad Service Tax Commissionerate], GST Bhavan, LB Stadium Road, Basheerbagh,
Hyderabad, TS-500004. [jurisdictional Commissioner]

2. The Additional / Joint Commissioner of Central Tax, Secunderabad GST Commissionerate
[erstwhile Hyderabad Service Tax Commissionerats], GST Bhavan, 18 Stadium Road
Basheerbagh, Hyderabad, TS-500004. [Respondent]

3. Master copy.
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