OFFICE OF THE COMMISSICNER OF CENTRAL EXCISE (APPEALS), 7th

Sub: Appeal against the O-1-O No. 44/2010 (Service Tax} (O. R. No. 82/2010-
Adjn.ST Dated 15.10.2010 passed by the Additional Commissioner of Customs,
Cenfral Excise and Service Tax, Hyderabad — Il Commissionerate., pertaining to
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FORM ST-4
Form of Appeal to the Commissioner of Central Excise (Appeals)
[Under Section 85 of the Finance Act, 1994 (32 of 1994}]
BEFORE THE COMMISSIONER [APPEALS),

7tk Floor, L.B. Stadium Road, Basheerbagh,

Hvderdbad — 500 004

(1) NO- oooiimrsonornes of v, 2010

(2) Name and address of the
Appellant

M/s. Alpine Estates 5-4-187/3 & 4,
11 Floor, MG Road, Secunderabad -
500 G03.

{3) Designation and address of the
officer Passing the decision or
order appealed against and the
date of the decision or order

|

b

Additional Commissioner of
Customs, Central Excise and Service
Tax, Hyderabad-1I Commissionerate,
L.B. Stadium Road, Basheerbagh,
Hyderabad — 500 004.

Order in Original No. 44/2010
(Service Tax) (O. R. No. 82/2010-
Adjn. ST) passed on 15.10.2010

iT%) Date of Communication to the
Appellant of the decision or order
appealed against

21.10.2010

(5) Address to which notices may be
sent to the Appellant

M/s Hiregange & Associates,
“Basheer Viila”,

House No: 8-2 268/1/16/B,

ond Floor, Sriniketan Colony,

Road No. 3 Banjara Hills,

Hyderabad - 500 034.,

{Also copy to the Appellant at the
above mentioned address.) -

{5A)(i) Period of dispute

Jan ’09 to Dec ‘09

(i) Amount of service tax, if any
demanded for the period
mentioned in the Col. (i)

Rs.31,10,377/- including Cess

(iii) Amount of refund if any
claimed for the period
mentioned in Col. (3

Nil

(iv) Amount of Interest

Interest u/s 75 of the Finance Act
1904
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fv] Amount of penalty

Rs. 31,10,377 /- undeyr section 78,
Rs. 5,000/~ u/s 77 of the Finance
Act, 1994,

the period mentioned in Col. (i)

(vij Value of Taxable Service for

Rs. 7,54,94,586/ -

(6) Whether Service Tax or penalty or
interest or all the three have been
deposited.

No, An Application for dispensing
with the pre-deposit and stay the

recovery thereof is separately filed
along with this appeal.

(6A) Whether the appellant wishes to
be heard in person?

Yes, through its authorized
representative

{7) Reliefs claimed in appeal

L.

To set aside the impugned order and

For Hiregange & Associates
Chartered Accountants

SudhirV s
Partner.

Signature of the authorized
representatives, if any

grant the relief claimed.
LPINE ESTATES

< / Pariner

Signature of the Appellant







STATEMENT CF FACTS

1. Appellant is a registered partnership firm engaged in the business of
construction of residential units. Appellant had undertaken a venture by
name May Flower Heights wherein 102 apartments were constructed and
sold. Appellant had obtained service tax registrétion and made payments
of service tax for the receipts pert’_aining to the period May 2007 fo
December 2008,

. In respect of the 102 residential units constructed and sold iwo
agreements were entered into by the appellant, one for sale of the
undivided portion of land and the other is the construction agreen}oent.

. Initially, upto December 2008, when amouints were received by the
appellant and eventhough there was a doubt and lot of confusion on the
applicability of service tax the appellant paid service tax in respect of the
receipts of construction agreement. Later, on the issue of the clarification
vide the circular No. 108/02/2009 dated 29.01.2009 by the department,
the customers of the appellant, stopped paying the service tax and
accordingly appellant was forced to stop collecting and discharging

service tax -liability on the amounts collected in respect of the

construction agreement as they were of the bonafide belief that they were

excluded vide the personal use clause in the definition of residential

complex. : \ ._,-9"
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4, A letter dated was written to the Assistant/Additional
Cominissioner of Service Tax indicating the stand taken by the Noticee
and also intimating the non-payment of Service Tax.

5. Investigation was taken up by the department and summons dated
13.01.2010 were done for the submission of relevant
records/documents/information for which the appellant had extended
full cooperation.

6. Subsequently, the Additional Commissioner has issued a show cause
notice dated 16.06.2010 to the appellant to show caﬁse as to why:

a. An amount of Rs.31,10,377/- payable towards Service Tax,
Education Cess and Secondary and Higher education cess
chould not be demanded under section73(1} of the Finance
Act,1994 (hereinafter referred to as the Act) for the period
January 2009 to December 2009;

b. Interest on the ahove should not be demanded under section
75 of the Act;

¢. Penalty under sections 76 of the Act should not be
demanded from them.

d. Penalty under sections 77 of the Act should not be
demanded from them.

e. Penalty under sections 78 of the Act shouid not be

demanded from them. f\«"L ‘
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7. Appellants made a detailed reply dated - countering and answering . .

all the points raised by the respondent in the show cause notice
mentioned above. (copy of the reply is enclosed along with this appeal}.

8. The issues for determination in the present case are:-

a. Whether the units in the residential complex that are sold to :

the customers would be excluded by the personal use-

clause?

b, Whether the circular 108/02/2009 dated 29.01.2009
clarifies ‘about the entire -complex to be put ic use for

personal purpose ot would suffice if one unit in the complex

is put to personal use? .. _
. c. Wheth_er extended perio& of limitation can be invoked?

9. The respondent passed the impugned order on the following grounds:

a. The circuldr 108/02/2009 dated 29.01.2009 clarifies aboﬁt'
the entire complex being put to personal use b}; singl.e-_

person and that a sing‘lé residential unit put to personal use

will not be eligible to be excluded for the purposes of sefviéé

- j_ j
b. The judgment M/s Clais.'sic Promoters and Develorpers,‘.M / s

Classic’ Properties V/si ‘CCE Mangalore 2009-TIOL-1106-

CESTAT-Bang not applicable to the appellants as the
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construction does not include construction of commercial
complex.

o Appellant not eligible for tﬁe benefit of CENVAT credit

d. Appellant not eli.gible for cum tax benefit even though the
service tax was not collected from the customers.

e. There was no doubt and confusion at all regarding the levy of

service tax on the construction of complex service.

10. The impugned order was pas_sed which has aggrieved -thé
Appeliént, in which it was held to the felldwing effect:
a. Demand of Service Tax amount of RS 31,10,377/- is hereby
confirmed on under Sec 73 {1) of the Finance Act 1994
{hereinafter referred to as the Act) for the period from Jan 09'
" to Dec 09,

b. Demand of interest under section 75 of the Act conﬁrmecﬁ :

c. Imposition of penalty of Rs. 5,000 and Rs. 31,10,377 /

under section 77 and 7 8 of the Act respectively.

Aggrieved by the impugned order, which is contrary to facts, law and evidence;
apart from being contrary to a catena of judicial decisions and beset with grave

and incurable legal infirmities, the appellant prefers this appeal on thé
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following grounds (which are alternate pleas and without prejudice to one !

another) amongst those to be urged at the t1mc of héaring of the appeal.
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GROUNDS OF APPEAL

1. The Appeliarit submits that the impugned order is ex-fucie illegal and -

untenable in law since the sarme:is contrary fo facts and judicial’

decisions.

2. The Appellant submits that the adjudication proceeding was rendered a-
solemn farce and idle formality, and :fche attitude of the respondent shows’
that a made-up mind was his appfdéch for confirming the demand and _

the order was a merely a formality to complete the proceés with wholly

irrelevant findings, and the order is tfherefore untenable.

- 3. The Appellant submits that the i_n_ipugned order was. pasée& tdtalijf

ignoring the factual position and also some of the submission made and

judicial decisions  relied but. .W:BI.S' based on mere assﬁmption,'
unwarranted inferenices and presurr:xptioﬁs. Supreme Court in case Oudh
Sugar Mills Limited v. UOL 1978 (2) ELT 172 (SC) has held that such
impugned order are not sustainablé _ﬁnder the law. On this coun£ aloﬂé

the entire proceedings under impugn:ed order requires to be set-aside. -
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4, The impugned order has not considered the various submissions made
in the appeal and has passed the order based on certain assumptions

without proper reasoning as if there was a made up mind and for this

reason itself the impugned order shall be set aside.

5. The impugned order has been passed without considering the following

submission made and hence the principle on Natural Justice has been

violated and hence the order is void and réqluires to be set aside.

a. The various circulars that have clarified that construction of

complex for personal use is not liable to service tax.

b. The interpretation that the personal use exclusion is available only

where the entire complex is put for personal use is not correct in-

law.

&

¢. Penalty has been imposed even after stating the bonafide belief of
the appéllant based on which payment of service tax for the'pério'd

Jan 09 to Dec 09 was not ma&e.

6. Appellant submits that it was held in the case of Cosmo Films Ltd.
v.Commissioner of Central Excise &. Custom & Service Tax, Aurangabad

[2009] 21 STT 217 (MUM. - CESTAT] that the impugned order having
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been passed without considering/dealing with all submissions of-

assessee including evidence produced regarding insurance service, was

bad in law and void. Hence the impugned order shall be set aside.

. Without prejudice to the foregoing aﬁpellant submits that they had given
detailed reasoning and list of the variqus circulars that were issued by

the department to clear doubts regarding the applicability of service tax

on construction of residential complex. But the impugned order has

stated that by the issue of the circular B1/6/2005-TRU, dated 27-7-

2005 itself, the applicability of service tax on construction of residential

complex was made clear and that the contention of the appellaht that

there was lot of confusion is not tenaiole.

. Appellant submiits that if by issue of the above circular all doubts were

cleared then why were the subsequént circu\lars F. No. 332/ 35'/2006-;

TRU, dated 1-8-2006 and 108/02/2009 -ST dated 29.02.2009 were

issued on the same issue. This indicates that the impugned order "has:

not considered all the submissions -made by the appellant and have

- without any proper reasoning rejected their submissions. For this reason

as well the impugned order shall be set aside.
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9; Without prejudice to the foregoing ap:pellant had submitted in their reply .3
the basis on which it is evident that the circular 108/02/2009-ST dated
29.01.2009 stateés that where a resi&ential unit is put to personal use,
and not necessarily the entire complex, it would be excluded under _the.
taxable service ‘Construction of Corﬁialex’. Though the impugned order,:
withéut giving any proper justification and by just reproducing a parf of |
the above circular, concluded that the exclusion from taxable sei;x;'ice.
would be avéilable only when the entire complex is put to personal use.
The impugned order has not considei’ed any of the points stated by them
in their reply regarding the fact that the above circular explains that’
personal use of a single residential unit itself would exclude it f;rom.-'

service tax. For this reason as well the impugned order shall be set aside.

10. The impugned'o.rd'er hE.L;S..'{lOt Conéidefed the case law cited in reépe¢t ol
M/s Classic Promoters and Develc»pérs,'M /s Classic Properties v/s CCE;'
Mangalore 2009-TIOL~1 106~CESTAT—Bang on the ground that in : the E
present case there is no construction:_ of commercial complex. It would be
important to ﬁote that in the cited case there was both construction of .

- residential co_mple}{ and commercial tcomplex and only part amount Was
pre deposited. Based on the circu]iar'f 108/02/2009-3T this part amo‘unt.
deposited waé considered sufficient .:and it was considered to cover'the.

. part of demand in respect of the construction of commercial complex.
TS

/ 11}

o
o

Yo [
countantisd o
o /5

-y

a
H







11, Appellant submits that it is very rare that 2 cases would be exactly
the same. But in such cases also ‘the relevant inferences should be |

considered for passing orders. Such differences in the facts of the cases

should not form a hindrance for I:Jassing orders. If such practice is

followed then every case has to be fought from the scratch and the earlier

decisions and orders would be of no ﬁse at all. For this reason as well the

impugned order shall be set aside.

12. Appellant further submiits that_f in the following 2 cases as well the
impugned order was set aside and.matter was remanded for paséing_

fresh decision based on the circular 108/02/2009, Hence the appellani:'

is also entitled for such benefit.

a: M/s Virgo Properties Pvt Limitéd Vs CST, Chennai (Dated: May 3
2010) 2010-TIOL-1142-CESTAT-MAD
b. .Ardra Associates Vs. CCE, Calicut - [2009] 22 STT 450 (BANG. -

Y

CESTAT)

13. Without prejudice to the forégoing appellant submit.s that the "

impugned order has stated that if the interpretation as stated by'thé-

appellant is adopted then the entire provisions relating to service tax on

residential complexes would be redundant. Appellant submits that this
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will not happen due to the reason that the sub contractors and’
contractors who provide service to the builders/developers would “still be -

liable to service tax as such compiexes would not be for personal use of

the builders/developers. Further the interpretation of law has to be done

word by word and there shall be no addition or omission of words to

- interpret the law for one’s convenience as the impugned order has done.

For this reason as well the impugned order shall be set aside.

Without prejﬁdice to the foreéding, assuming but not admit_‘ting‘.':
" that seﬁice tax liability exists, the ".appellant.had submitted that ﬁhey:
would be eligiblé for CENVAT credit in respect of the input services and '
the capital goods. But the impugned.. order has held that no such credit

would be available-as per the Works Contract (Composition scheme for -

-

 the payment of service tax) Rules, 2007. Appellant submits that Rule 3(2) -
of such rules states that the assessee would not be eligible for CENVAT

credit on inputs. There is no mention about credit in relation to input -

services and capital goods.

“2) The provider of taxable service shall not take CENVAT credit of duties

or cess paid on any inputs, used in or in relation to the said works -

contract, under the provisions of CENVAT Credit Rules, 2004.”

e

3 Chartered \7,
BEEPY <4
‘;,(‘ CCe

untanisf o
- B
N %
9 o
\‘i’fffcrnb;"“’

13

£S







15. Without prejudice to the foregoing, appellant submits that‘the:
impugned order hés not given the beheﬁt of payment of service tax on
the cum tax basis for the reason .tflat the appellant has opted 'for‘thé.
composition scheme. Appellant submits that as per section 67 of the
Finance Act {reproduced below) the ;a'ppellant would be entitled for the-
benefit of 'pay?ner.lt of service tax on'c’:ﬁ'm tax basis where the same 'is_ not
collected from the customers. Sucl'%..benefit would be available for all
service_:s' as there is no exception/;—if;clusion given for works; contr'ac:f

service, -

(1) Subject to the provisions of this Chapter, where service tax is

chargeable on any taxable service with reference to its value, then such

value shall,—-

{i) in u case where the provision of service is for a consideration
in money, be the gross amount charged by the service provider for such:

service provided or to be provided by him;

{i1) | iﬁ a case where the provision. of sefvfce- is for a considera.iioa%z:
not wholly or pdrtly_ 'coﬁsisting of mbﬁey, be such amount in money _aé,. =
with the a‘ddii_'ior’; of service tax chargéd, is equivalent to the considerai‘ion; '

fiii} ~ in a case where the prov':iéion of service is for a consid'emf;tion '
which is not ascertainable, be the amount as may be determined in the

prescribed manner.
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' {2) Where the gross amount charged by a service provider, for the
service provided or to be provided is inclusive of service tax

payable, the value of such taxable service shall be such amount as,’

with the addition of tax payable, is equal to the gross amount

charged,

16. ° Appeliant further submits tha_tt:it WAS aﬁso_heid in the fbllowi.ng..
cases that where no service tax is': collected from the customers'th'e.:'
.assessee shall be given the benefit. of pay.ing_ service tax on cum-tax
 basis,
a. VGB Tyre Retréading Works 'i.).'.-.Commissioner of Central fﬁxéiise,
 Salem [2010] 26 STT 210 (CHENNAI - CESTAT) |
b. Billu Tech Video Commuﬁicﬁﬁion v Commissioner of Ceﬁtra;I ':

Excise, Jaipur[2010] 28 STT 325 (NEW DELHI - CESTAT)

c. M/s Vidyut Consultants Vs CCE, Indore (Dated: June 17, 2010)

2010-TIOL-1196-CESTAT-DEL’ .

Eventhough the above cases do not pertain to the works contract service,

appellant submits that there is no where in the statute stated that thé_
works contra'cfcatégory.would be given a different treatment in case the

same is not collected from the customer. Hence the benefit (cum tax)
'___&___ - L } /
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68

given to the other services should also be available to the works contract

service.

The impugned order has drawn conclusions without giving proper legal

backup. For this reason as well the impugned order shall be set aside.

-

INTEREST

17. Without prejﬁdice to the. foregoing noticee submits that when. service
tax itself is not payable, the questidn.of interest and penalty does not

arise,

18.. Noticee further submits that it is a natural corollary that Wﬁeﬁ thé_
_ principal is not payable there caﬁ bt_é ne question of paying any inferest : :
' as held by the Supreme Court in Prathiba Processors Vs. UOI, 1996 (88)
CELT 12(SC).

PENALTY

19. The impugned order has stated tha‘c_ there is né confusion.in‘thé::'
applicability oi; service tax in the present case and that this-canm;t be a:

' reasqnabie cause for not having paid the ser'vi.ce tax, Appellant States:
that the issue of so many circulars:-on the same subject _ét different
points of time itself. makes it evident that there was confusion..’fhe_'
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' impugned order has not considered this submission of the appellant and

-

has passed the impugned crder. The Samé_ stiall be set aside.

20. Without prejudice to the foregdiﬁg, Appellant submits that'seﬁice'
tax liability on the builders till date has not been settled and there is ‘full :

.. of confusion as the_correct positio.n tilt _date. With this background it is a |
settled propoéition of law that wh.en;'t':he assessee acts with a bonaﬁde
belief especially wheﬁ there is doubt as to statute also the law being nev} :
and not yet understood By the comméh public, there cannot be intention '

of evasion and penalty cannot be levied. In this regard we wish- to rely

upon the following decisions of Suprehie Court,

()  Hindustan Steel Ltd. V. State of Orissa — 1978 (2) ELT (J159)

(5C)

(i)  Akbar Badruddin Jaiwani V. Collector — 1990 (47) ELT

161(SC)

(i) Tamil Nadu Housing Board V' Collector — 1990 (74) ELT 9

(SC)

" Therefore on. this ground it is requeStéd ‘to drop the penalty proceedings

under the provisions of Section 76.

21. Without prejudice to the forego'irig, Appellant submits that there is '’
1o allegation as to any intention to evade the payment of service tax
setting out any -positive act of the Appellant. Therefore any action -

- proposed in the SCN that is invokable for the reason of fraud, wilful mis- |
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~statement, collusion or suppression of facts, or contravention of any of
‘the provisioné of the Excise Act or the rules made thereunder with

intention to evade payment of duty, is not sustainable and penalty under

section 78 is not sustainable. In this regard reliance is placed on the -

following decisions:

a.  Cosmic Dye Chemical v. CCE, 1995 (75) BLT 721 (SC)-

wherein at para-6 of the ‘decision it was held that - “Now. s6

far as fraud and collusion are 'concerned, it is evident thaf

the requisite intent, i.e.. intent to evéde duty is built into
ﬁﬁeée very words. So far ‘as mis-statement or Suppres§ion of

' facts are concerned, the_{r’ are clearly qualified by the Wofd
“:virilful”_ preceding the w_or’ds “mis-statement or suppression
of; factsf’ Whiéh means w1th intent to evade duty. The next set

- of words “bontravention of any éf the provisions of this Act or
R*;iles” are again qualified by the immediately following woifds
“with intent to evade pajrﬁl_ént of duty”. It is, fherefo’re, ;not'é
correct to say that there can be a suppression or :;1:3'1i3~':
st;atement of fact, which'is not wilful and yef constitutés a ..

permissible ground for the purpose of the proviso to Section :

liA.- Mis-statement or suppression of fact must be wilful”,

b.  T.N. Dadha Pharmaceuticals v. CCE, 2003 (152) ELT 251

{SC) wherein it was held that - To invoke the provisg three

T
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requirefnents have to be :satisﬁf:d, namely, (1) that any d_ﬁty‘ .
of;excise has not been lev;_iefd or paid or has been short—levi_ed o
orE shoft—paid or erroneou;éiy 'refunded_; (2} that such a shért— "
levy or .short-payment or erroneocus refund is ﬁy reésoﬁ of .
fréud, collusion or Wﬂfuil 'mis—s.tatem_ent or suppression of |
facts or contravention of ény provisionis of the Central Exéise
Aét or the rules made théf_eunde:r; and (3) that the sarfie ‘has
béen done with infent to ‘evade. payment of duty by éu:ch .f
pe"rson or agent. These re_qﬁirements are cumulative and not
al1::emat'ive. To make out.a' case under the proviso, all the
'thfee essentials must exiét. .Further it was held that burden :
is on the Department - fo prove presence of all three N
'cﬁmulative_ criterions aﬁd Ethe' Revenue mﬁst .h'ave perused -
the matter diligently. Itis Subﬁitted none of the ingredients :

- enumierated in . proviso f_tb section 11A(1) of the Act is

established to present in (_ioﬁr.clients case,

Tamil Nadu Housing Board v. CCE, 1994 (74} ELT 9 (SC).
whetein it was held that .:provi.so to s;:ction 11A(1) is in the .:
na%ture of an gxceptiori to;'the principal clause. Therefore, its |
___ex;ercise. is hedged on .o;n:e hand with existéﬁce of such
situations as have been visualized by the proviso by }isﬁn.g

such strong expression as’ fraud, collusion etc. and on the
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ot:her hand it should have been with intention to evadé :'
péyment of duty. Both inugt concur to enable the Excise :
Officer to proceed under. this proviso and invoke the
exceptional power. Sincé the proviso extends the pé;iod of -
Iizﬁitation from six months to five years .it has t_o be-;
co_nstrued strictly, Further, when the law. requires an
intention to evade payineh;c of duty thien it is not mere failure
to pay duty., It must be something more. That is, ;t-hé;
asseésée. must be aware:"that the duty was léviable and it :
must dehberately avoid paymg it. The word “evade’ in the 3
context means defeating the provision of law of paying duty
.It is made more qtrmgent by use of the word mtent’ In other

' -words the assessee must dehbe-rately avoid payment of duty :

which is payable in accordance with law.

Padmzm Products v, CCE 1989 (43} ELT 195 (SC) wherein it

was held that mere failure or negligence on the part of the .
manufacturer either not :to_ take out a licence or not {o ?ajr
dﬁty in case. where théi‘é ‘was scopé for ‘doubt, does not |
attract the extended limitation. Unless there is éviden(:e thaf _
tﬁe mahufactﬁre-r knew th‘at g'oo'ds were liable to duty of'he |

Was' required to take out a licence. For 1nvok1ng exiended :

perlod of five years hmltatlon duty should not had been paud
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f.

=

short levied or short paid or erroneously refunded because of

cither any fraud, collusmn or wilful mis- statement or

suppressmn of facts or céntravention of any provision. of the
Act or Rules made thereunder, These ingredients postuldte a

positive act, therefore, failure to pay duty or take out a

licence is not ﬁecessary' due to-fraud or coltusion or wilful

mis-statement or suppression of facts or contravention of

any provisions of the Act. Likewise suppression of facts is

not failure to disclose the legal consequences of a-certain -

provision.

Pahwa Chemicals Pvt. Ltd. v. CCE, 2005 (189) ELT 257 (8C)

wherein ‘it was held that mere failure to declare does not

=

amount to mis—declaration or wilful suppression. There _

must be-some positive act on the part of party to estabhsh
that either wﬂful mis- cleclarat10n or wilful suppresslon and it
is a must. When the party had. acted in bonafide and there,
Wwas no positive act, mvocauon of extended period is not

Justlﬁed

Gopal Zarda Udyog v. CC‘E, 2005 (188) ELT 251 (SC} wheré '

there is a Scape for behevmg that the goods were not
excisable and consequently no license was required to be

ta_ken, then the ‘extended period is not applicable. Further,
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mere failure or negligence on the part of the manufacturer

either not to take out the licence or not to pay duty in cases

where there is a scope for doubt, does not attract the
extended period of limitation. Unless there is evidence that
the manufacturer knew that the goods were liable to duty or

he was required to take out a licence, there is no scope to-

invoke the proviso to Section 1 1A{1).

g  Kolety Gum Industries v. CCE, 2005 (183) ELT 440 (T)

wherein it was held that when the assessee was, under’

bonafide belief that the goods in question was not dutiable, -

there was no suppression of fact.

Further the appellant subrnits that until there was no clarity on;

the applicabi]:lity of service tax the amounts were collected and paid

properly by the appellant. It was only on issue of a clarification by the

department vide the circular 108/02/2009 ibid that the appellant

stopped making service tax payments as it was of the bonafide belief that

there was no ‘service tax liability. There was never an intention to evade -

payment of service tax by the Appellant. Hence the penalty under secﬁofx

78 is not leviable in the instant case. On the other hand it was not

practicable for collection of service tax from the customer as the same

was denied by the customer. o p./k/
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23. Appellant further submits that they have not intentionally mis-

interpreted the circular to evade tax payment as is mentioned in the

impugned orider, Hence the extended period of limitation shall not be-

applicable to them.
24, . Further section 80 of Finance Act prmﬁdes no penalty shall be
levied under ‘section 76. 77 or 78 if the assessee proves that there is a

reasonable cause for the failure. The appellanf. in the instant case was

under confusion as to the service tax liability on their transaction,

therefore there was reasonable case for the failure to pay service:tak,'

hence the benefit under section 80 has to be given to them.

20. ' Appeilafnt crave ledve to alter,_éd'd to and/or amend the aforesaid
grounds,
26. Appella?nt wish to be heard inipersbn before passing any ordér in

this regard. o o _ ?\C}’
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PRAYER
WHEREFORE, the Appellants pray that periding the hearing and final disposaﬂ' '
of this appeal, an :order be granted in their .favour staying the ordef of the

Respondent and granting waiver of pre—dep:osit of the entire duty amount.

._: : < Appelant

' ' VERIFICATION .
We, M/s. Alpine Estates, Secunderabad, the Appellants herein do declare that -

what is stated above is true to the best of our information and belief.

" Place: Hyderabad :

L Partner
Signature of the appellant. -
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STAY APPLICATION UNDER SECTION 35F OF THE CENTRAT EXCISE AND SALT

ACT, 1944,

BEFORE THE COMMISSIONER (APPEALS]),: qus., Offic, Tt Floor, L.B. Stadium.
Road Basheerbag’h Hvderabad 500 004,

Between:

M/s. Alpine Estates.,
5-4-187/3 & 4, III Floor,

MG Road, Secunderabad — 500 003. vresnsnen Appellant
And.:

The Additional Commissibner of Service Tax

7t Floor, L.B. Stadium Road, Basheerbagh,

Hyderabad - 500 004 .....'...........Respondent

‘1. The Appellants submit thaf for the reaSoné'mentioned in the appeal it would be ;
grossly unjustlﬁed and meqmtable and cause undiie hardship to the Appellants if
. _the amount is reqmred to be paid. Havmg regard to the balance of convenierice,

wh1ch is in theu favour, there is no case warranting deposﬂ of the amount;

confirmed in the sub}ect_order.

2, The Appellant submits that they are entitled to be granted an order staying. the f
- implementation of the sald order of the ReSpOndent pending the hearing and ﬁnal':
_disposal of this appeal vzewed in the light of the fact that the order is one Whlch__;

has been passed jmthout considering the various submissions made during -the :

/25
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adjudication. It hes been held by the Caleutta High Court in Hooghly Mills Co. Ltd.,
Vs, UOI 1999 {108] ELT 637 that it would amount to undue hardship if the
Appellant were reduired to pre-deposit when they had a strong prima facie case’

- which in the instant case is present directly in favour of the Appellant. .

. The appellants als_b plead financial hardrshiﬁ) due to the reason that the service tax”
‘has not been reimbursed by the recipient and also cash crunch due to the Telanga

issue at Hyderabad.
. The Appellants crave leave to alter, ad to and /or amend the aforesaid grounds,

- The Appellants wish to-be personaily heaﬁ-é before ‘any decision is taken in this"

matter. : : . L : NL .
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PRAYER

WHEREFORE, the Appeﬂa.nts pray that penchng the hearmg and final dlsposa] of th1s
appeal an order be gra,nted in then- favour staymg the order of the Responcient and

granting waiver of pre deposit of the entire cluty amount.

u9/ .
Y pel_lanf:

' VERIFIC!ATION :

We, M/ s, Alpme Estates Secunderabad the Appellants herein do declare that

What is stated above is true to the best of our 1nf01 mation and belief.

Verified today the 6th day of January 2011,

Place: Hyderabad

.

Partney
S1gnature of the appellant.
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' BEFORE THE COMMISSIONER (APPEALS), ‘
Bygrs., Offic, 7 Floor, L.B. Stadium Road, Basheerbagh, Hyderabad - 500 004,

Sub: Appeal against the 0-1-0 No. 44/2010 {Service Tax} (O.R. No. 82/2010-Adjn. ST’
dated 08.10.2010 passed by Additional Cominissionei Of Service Tax, '7th Floor, L.B.
Stadium, Basheerbagh, Hyderabad - 500 004, pertaining te M/s Grandeur Homes Pvt. -

Ltd., Secunderabad. B

I/We, M/s Alpine Estates. hereby authorise and a_lp'point Hiregange & Associates, Chartered’
Accountants, Hyderabad or their partners and qualified staff who are authorised to act as-

authorised representative under the relevant provisions of the law, to do-all or any of the
following acts: - . : :

e To act, appear and plead in the above noted proceedings before the above: -

' authorities or any other autherities before whom the same may be posted or
heard and to file and take back documents. : B

* To sign, file verify and present pleadings, applications, appeals, cross-ohjections,
revision, restoration, withdrawal and compromise applications, replies, objections
and affidavits  ete., -as may be deemed necéssatry or proper in the above'
proceedings from time to time. : L

¢ To Sub-delegate all or any of the aforesaid powers to any other representative and
I/We do hereby agree to ratify and confirm acts done by our above authorised
representative or his substitute in the matter as my/our own acts, as if done by:
me/us for all intents and purposes.

This suthorization wili remain in foree till it is duly revoked by me/us.

Ar -

Signature

I the undersigned partner of M/s Hiregange & ‘Associatés, Chartered Accountants, do hereby
declare that the said M/s Hiregange & Associates is a registered firm of Chartered Accountants - -
and all its pariners are Chartered Accountants holding certificate of practice angd duly qualified . -
to represent in above proceedings under Section 35Q of the Central Excises Act, 1944, [ accept |
the above said appointment oh behalf of M/s Hiregange & Associates. The firm will represent |

through any one or mére of its partners or Staff members who are qualified to represent before -
the above authorities. - - )

Executed this 5% day of January 2011 at Hyderabad.

_Dated: 5% January 2011

-For Hiregange & Associates

- Address for service : . - ’ . o Chartered Accountants
Hiregange & Associates, - o R Chistorid
“Basheer Villa”, House No: 8-2.268/1/16/B, . . C . . 17 | Accountants
2nd Floor, Sriniketan Colony, : Sudhir V. 8. _ :
Road No. 3 Banjara Hills, : e Partner. (M. No. 219109) -

‘Hyderabad - 500 034,
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- %Tsﬂtrtﬁqﬁ mmm%mm%mwmmm Sk
. OF FICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL E EXCISE &
: SERVICE TAX : .
. YeEw 1L agwe
HYDERABAD I COMMISSIONERATE
i uE Y, RRem Qg gsiren, SEvEE 500 004 . S
L.B.STADIUM ROAD BASHEERBAGH HYDERABAD 500 004 -

O.R.No.82/2010-Adjn.ST _ T Deisiezois

T SRS U 44/2010 (31 H0)

ORDER IN ORIGINAL NO. 44/2010 (Ser\ﬂce Tax) .
(Passed by Shri. G: SREE HARSHA Additional Commissioner, Service Tax)

' ' PREAMBLE. : S
1. ﬁﬁﬁﬂ%?@ﬁ%ﬁ{ﬂwﬁﬁﬁ’ﬂ&mw gﬁf%ﬂ?@@%é‘raﬁ‘ﬁ This
copy s granted free of charge for the private use of the person to whom it is issued.
2. it el R R 190a & eieta w85 detftm & guwee @1 E'HW
T SR ot & R aner @ wift & o0 B o W s (ande, e s,

7 o da ue A R A, aaiiEn %ﬂﬁ%n@maﬁmﬁr&%m@fmw% 1

Under Sec.85 of the Finance Act, 1994, as amended, any person aggtieved by this -

order can prefer an appeal within three months from the date of commumcation of such
order/decision to the Comunissioner (Appeals), Hqrs., Office, 7% floor, I.. B.Stadiumn
Road, Basheerbagh, Hyderabad — 500 004, -
3. MW 85 & & oferld (aﬁﬁ)a%a%srﬁaﬁ?ra@#mqqﬁ%*fé@?m
_mﬁu‘iﬁﬁqﬁﬁr%a@ﬂaﬁmm&q r

An appeal under Sec.85 to the Conumssxonér (Appeais) shall be made in foml S T-

4 and shall be verified in the prescribed manner.

i wE. A 4mmn§amaagﬁmmgmmw%mrmwmﬁm

aﬁst%%?aama%mﬁ%waﬁwg%%ﬁmaﬁm%a@q

The formn of appeal in Form No: 8T-4 shall be filed in duplicate and shali be

accombanied bv a conv of the deeicion ar the inrder annealed sooeinat

S|




O.RNo.82/2010-Adjn.ST
Order-in-Original No.44/2010-ST

service tax department were not discharging the service tax liability properly and also not fi'ling
the required returns, inve'st_igation was taken up by the department and Summons dated-
13.1.2010 for submission of relevant record /docuiments / inforrmation were issued to them. On
verification of records submitted by the assessee, it was found that M/s. Alpine Estates have
undertaken a single venture by name May Flower Heights located at PNo. 3-3-27/1, Mallapur
Qld village, Uppal Mandal, R:R District, and received amounts from customers from May, 2007
to Decémber 2009 towardss; sale of apartment along with undivided portion of land and
agreement fo.r construction. In the said venture, in respect of 102 apartments they have entered
into sale deed and agreement for construction with their customers, Till March 2010 they have
not filed the ST3 returns with the department. However, they have submitied the copies of the
ST3 returns prepared for the periods October, 2007 to March 2008, April, 2008 to September,
2008 which were not acknowledged by the department, along with the copies of the challans
consisting of payments of Rs. 51,05,147/- including Rs. 22,910/- other receipts. It is found that
in respect of 102 houses they have entered into sale deed and agreements for construction
from May, 2007 to December, 2009, They paid service tax of Rs.50,82,237/- on receipts against
said agreements of construction for E(he period from May, 2007 to December, 2008 under Works
Contract service, availing thé option under Rule 3{1) of the Works Contract {Composition
Scheme for Payment of Service Tax) Rules, 2007. it is found that they have stopped payment of
Service Tax on receipts from 1-1-2002 by misinterpreting the clarification of the Board yide
circular No. 108/02/2009 - ST dated 29" January 2009.

3. Statement of Sri. A. Shanker Reddy, Deputy General Manager (Admn.)
authorized representative of M/s. Alpine Estates on 1.2.2010 under Section 14 of the Central
Excise Act,1944 made applibable o Service Tax vide Section 83 of the Finance Act, 1994, was
recarded, wherain Sri. Reddy, interalia, stated that the activities undertaken by the company
were providing services of construction of Residential Complexes and they purchased the land
under sale deed and con_étructed the residential complexes and initially, they collect the
‘amounts against booking form/agreement of sale. Further, stated that at the time of registration
of the property, the amount received till then will be allocated towards Sale D.eedl and
Agresment of construction and service tax on amounts received against Agreement of
construction portion up to registration was remitted immediately after the date of agreement and
the service tax on remalning pertion of the amounts towards Agreement of construction is paid
on receipt basis. Further, stated that the agreement of sale consiitutes the total amount of the
land / semi finished flat with undivided share of fand and the value of construction and the sale
deed constitutes a condition to gfo for censtruction with the builder and accordingly, the
construction agreement would éﬂso ?be entered immediately on the same date of sale deed and
that the process was in the:way of sale of the construcied unit as per the agreement of sale but
possession was given in two phases one is land / semi finished flat with undivided share of land
and other one was completed unit and this was commonly adopted procedure as required for
getting loans from the b_anks. Further, stated that services to a residential unit / complex which
is a part of a residential co?npiex, falls under the exclusion clause in the definition of residential
complex and that they have stopped coliection and payment of service from 1-1-2009 in the light
of the clarification of the Board vide circular No. 108/02/2009 — ST dated 29" January 2009.

4. As per the exclusion provided in Sec 65(91a) of the Service Tax Act, the

J Page 2 of 12
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O.RNo.82/2010-Adjn.ST
Order-in-Original No.44/2010-ST

residential complex: does not-include a compiex which is -constructed by a person d:rectly
engaging any other person for designing or plannmg of the layout, and the construction of such
complex is intended for personal use as residence by such person. f is further clarified in Para
3 of the Circular No. 108/02/2009 — ST, dated 29" January 2008 that if the ulfimate owner
enters into a contract for construction of a residential compiex with a promoter / Ebuilder !
developer, who himseif pro#ides service of desfgn, planning and construction; and after such
construction the ultimate owner receives such property for his personal use, then such ectiViiy is
not liable to service tax. Therefore, as per the exclusion clause and the clarification mentioned
above if a bullder/promoterldeveloper constructtng ‘entire complex for a smg!e person for
personal use as residence by such person would not be sub;eoted to service tax. Normaliy,

builder/promoter/developer constructs residential complex consisting number of residential onits
and selis those units to dlfferent customers. So, in such cases the construction of complex is not
meant for one individual entlty Therefore, as the whole complex is not constructed for single
person the exclusion provided in Sec 65(91a) of the Service Tax Act Is not applicable . Further,

- the butlder/promoterldeve!oper normally enters into construction / completion agreements after

execution of sale deed. Till the execution of sale deed the property remains in the name of the

'bunlder/promoterldeveloper and services renclered thereto are seif services, Moreover stamp

duty will be paid on the value consideration shown in the sale deed. Therefore there i :s no levy

‘of SBervice Tax on the services rendered till sale deed i.e., on the value consideration shown it

the saie deed. But, no stamp duty will be paid on the agreements / contracts agamst whlch they
render serwces to the customer afier execution of saie deeds. There exists service prowder and
service recuplent relationshlp between the bwEderlpromoterfdeveloper and the customer

Therefore, such services against agreements _for construction invariably attract service tax
under Section 65(105{zzzza)) of the Finance Act:, 1994,

5. As per ihe definition of “Residential Complex” provided under Section 65(915)' of

the Finance Act, 1994, it cbnstitutes any one or more of facilities or services such as park, lift,
parking space, community hali common water supp[y or effiuent treatment system. The subject
ventures of M/s. Grandeur Homes (P) Ltd qualiﬂes to be a residential complex as it coritains
more than 12 residential units with common area and common facilities like common water
supply, etc., and the Iayouts ‘were approved by HUDA vide permlt No. 14013/p4ip!ng!2006

“dated 23-3-2007 . As seen from the records submitted, the assesses have entered-into 1) a'sale

deed for sale of undivided portion of lang togethér with semi finished portion of the flat and 2) an
agreement for construction, with their customers On execution of the sale deed, ihe nght ina
property got transferred to the customer, hence the construction service rendered by the
assesses thereafter o the1r customers under agreement of construction are faxable . under
service tax as there exists service provider and service remp:ent re!atlonsh:p between them As
there involved transfer of property in goods, it appears that the services rendered by them after

execution.of sale deed against agreements of_ronstructaon are taxable services under works

‘contract service.

6. As, Mfs. Alpine Estates, have not furnished the month wise particulars of-

amounts received exclusively on agreements for Construction, the tax liability has been arrived
at on the basis of soft copies of the books of accounts provided by M/s. Alpine Estétes:.- ftis

arrived at that they have collected an amount’ of Rs. 7,54,94,586/- against agreements of

Page 3 of 12
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U.R.No.82/2010-Adjn.ST
Order-in-Original No.44/2010-8T

construction .during the pe_ri_od from January 2009 to December 2009 and are liable to pay
service tax including Education cess and Secondary & Higher education cess bf Rs. 31,10,377/-
and the interest at appropriéte rates under works contract service respectively. The details of
amounis collected, service tax fiability are as detailed in the Annexure to this Notice.

7. M/s Alpine Estates are well aware of the provisions and of liability of Service tax
on receipts as a result of thess agrjeemel"tts' for Construction and have not assessed and paid
service tax properly by suppression of facts and convened the provisions of Section 68 of the
Finance Act, 1994 with an intention to evade payment of tax. They have intentionaliy not filed
the returns and produced lhé particulars. Further, they misinterpreted the definition of the works
contract service with an intention to evade payment of Service Tax. All the facts have come o
light only after the departmezht has taken up the investigation. Hence, the service tax payable by

M/s. Alpine Estates appearé to be recoverable under Sub Section {1) of Section 73 of the
Finance Act, 1994.

8. From the foregoing it appsars that M/s. Alpine Estates, 5-4-187/3 & 4, 1! Fioor,
MG Road, Secunderabad ~ 500 003 have contravened the provisions of Section 68 of the -
Finance Act, 1894 read With.Ruie 6 of the Service Tax Rules, 1984 in as much as they have not
paid the appropriate amoun{ of service tax on the value of taxable services and Section 70 of
“the Finance Act, 1994 read \}vith Rule 7 of the Service Tax Rules, 1994 in as much as they have
not filed statutory Returns f@r the taxable services rendered and also did not truly and correctly
assess the tax due on ihe 'services provided by them and also did not disclose the relevant
details / information, with an intent to evade payment of service tax and are liable for recovery
under proviso to the section 73(1‘_) of the Finance Aci, 1994 and thereby have rendered
themselves liable for penal action under Section 76, 77 and 78 of the Finance Act,1994

9. Thus, M/s. A'!piné Esitates, 5-4-187/3 & 4, H Floor, MG Road, Secunderabad —
500 003 , were required to show cause in O.R.Na. 82/2010-8T, as to why:

{i an amount of Rs. 36,19,783/- towards Service tax, Rs. 60,386/ towards Education
Cess and Rs. 30,198/- towards Secondary & Higher Education Cess { a total amount
of Rs. 31,410,377/ should not be demanded on the works contract service under the
Sub Section 1 of the Section 73 of the Finance Act, 1994 for the period from January
2009 to December 2009 as shown in the Annexure attached to the Notice.

(i) interest is not pa:yable by Vthem on the amount demanded at (i} above and also on the

delayed payments made during the period from January, 2008 to December 2009,
under the Section 75 of the Finance Act,1994

{iif) Penalty should not be imposed on them under Section 76 of the Finance Act, 1994
for their failure to pay sefvice tax in accordance with the provisions of Section 68 or
the rules made under Chapter V of the Finance Act 1994,
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O.R No.82/2010-Adjn:ST
Order-in-Original No.44/2010-ST

(iv) Penalty should not be imposed on them under Section 77 of the Finance Ac{ 1954
for the contraventmn of Rules and provxsmns of the Finance Act, 1994 for which no
penalty is specified else where.

(v} Penalty should not be imposed on them under Section 78 of the Finance Act, '."_!994
. for suppression of value of service tax and contravention of provisions of C‘.haptér v

of the Finance Act or the rules made there under, with intent to evade payment of
servige tax.

110, Wis Hiregange & Associates, Chartered Accountants, submitted vakalat Dt .07.2010
and filed reply on behalf of the Assesses, :nteraha stating that the notice has constructed flats
and that the = transaction . with - the . customer was in _twoé folds
as under: o ' o _ S :

‘a Assesses sold the . undivided Ushare of land along with the semi-
~ constructed résidential unit to t'he'c%Listomer. o
b. Subsequenﬂy the customérlowh'er of the fand along WIth the - semi-
built up unit gets the construction done by the assesses.

and in respect of the first fold there is no con‘atrurtlon service provided by the assesses to their
customer as there is no dxstmct service prowder and receiver and therefore there is no service
tax on the same and the same was not dlsputed by the department as well and that in respect of
the second fold of the transac’uon there was always a doubt regarding the appi:cabﬂ:ty of service
tax as the definition of residential complex mentloned in section-65((91a) states that where such
a complex is for personat use then no ser\nce tax is payabie and that although there
was no . liability the entire amount of semce fax’ was pald out of _dc_)ubt
and the same  was jater clanﬂed in the recent circulag i;'_nos.
108/02/2008 -ST dated 29.02.2009, F. No. B‘IISIZOOS -TRU, datad 27- 7-2005 F. No.
332/35/2006-TRUY, dated 1-8-2006 and the entlre amcunt of service tax is eligible for refund

10.1 They further submitted that non~taxabli:ty of the construction’ provided for an

individual customer intended for his persona[ use ‘was clarified by TRU wde
its letter dated F. No. B11612005-TRU dated 2? 7-2005 durlng the mtroduct:on of the levy,
therefore the service tax is.not payable on such consideration fmm abinifo. That the board in

between had clarified in an indicative manner that the personal use of a re5|dent|al comp!ex is -

not fiable for service tax in the Circutar F. No. 332/35/20(}6~TRU dated 1-8-2006 and that Board
* Circular No. 108/2!2009~S.T., dated 29-1-2009. states that the ‘construction for personal L_rs_e of
the customer falls Withfn the ambit of exclusion portion of the definition of the "résidéhtial
complex” as defined u/s 65{9151) of the Financ;e: Act, 1694 and accordin'gly no service _téx is
payable on such transaction and that with the above exclusion, no setvice tax is payable at all
for the consrderatlon perta'ining ' toi'-‘ construction service provided . for
[its customer and according]y the SCN is void ab:mt!o ' ' B E

102  They further submitted that the departm.en't has concluded that if the entire CO_mbIex is
put to personal use by a single person, then it is excluded. The circular or the defiritior| does not

give any meaning as to personal use by a single person. In fact it is véry ctear that the very
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reason for issuance of the circular is to clarify the applicability of residential unit and not the
residential complex and that when the levy does not exist, then payment of penalty does not.
arise and hence the S3CN has to be set aside.

10.3 They cited the following case laws in support of their contention :

)).M/s Classic Properlies v/s CCE, Mangalore 2009-TIOL-1 108-CESTAT-Bang

ii).Mohtisham Complexes Pvt. Ltd. Vs Commy.of C.Ex., Mangalore 2009 (0168) STR 0448
Tri.-Bang '

10.4 They further submitted that the assesses would be eﬁgib!e for CENVAT credit on the
input services and capital goods used and hence the liability shall be reduced to that extent and
that the SCN has not considered this and has demanded the entire service tax.

10.56  They further submitted that assuming that the service tax is payable as per the SCN,
that they have not collected the sefvice tax amount being demanded in the subject SCN and
therefore  the  amount received should be considered as cumdax  in
terms of Explanation fo Section ) 67 of the Finar},ce Act, 1994 and the

service tax. has to be ref-co'[nputed gliving the assesses the benefif of ocum-
tax.

10.6  Further submitted that # s a natural corollary that when the
principal is not payable there can be no question of paying any interest

as held by the Hon'ble Supreme Court in Prathiba Processors Vs, UOI, 1996 (88)
ELT 12 (SC).

10.7 .Further submitted that service tax liability on the builders till date has not been setiled
and there is full of confusion and that it is a settled proposition of law that when the assessee
acts with a bonafide belief especially when there was doubt as to statute also the law being new
and not yet understood by the common public, there can’t be intention of evasion and penaity
can't be levied and cited theffollowing decisions of Hon'ble Supreme Court ; '

}). Hindustan Steel L{d V State of Orissa - 1978(2) ELT(J159) (SC)

ii). Akbar Badruddin Jaiwani V Collector — 1980(47) ELT(161){(SC)

iii). Tamil Nadu Houéihg Board V Collactor — 1990(74)ELT{OXSC)
10.8  Further submitted that there is no allegation as to any intention to evade the payment of
service tax setling out any _posﬁiveéact of the Appellant and therefore any action proposed in
the SCN that Jjs invokable for the reason of fraud, willfiul mis-statement,
collusion or suppression bf facts, - or contravention of any of the provisions of the Excise Act
or the rules made there unﬁer with intention fo evade payment of duty, is not sustainabie and
penally under section 78 is niot sustainable and placed refiance on the following decisions: .

a.Cosmic  Dye . Chemical v. CCE, 1995  (75) ELT 721 (SC)

b.T.N.Dadha Pharmaceuticals v.CCE,2003(152)EL.T251(SC)

¢.Tamil Nadu Housing Board v. CCE, 1894 (74) ELT 9 (8C)

d. Padmini Products v. CCE, 1989{(43)ELT 195 (SC)
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e. Pahwa Chemicals Pvt; Lid. v. CCE, 2005 (189) ELT 257 {SC)

f.Gopal Zarda Udyog v. CCE, 2005 (1 88) ELT 251 {8C)

g.Kolety Gum industries v. CCE, 2005 (1 83) ELT 440 (T)
10.9  Further submitted that until there was nb ‘clafity on the applicability of . eervice tax the
amounts were collected and paid properly by the; assesses. It was only onissue of a cIanftcatlon
by the department vide the mrcular 108!02/2009 Ibid that the assesses stopped makang serwce
tax payments as it was of the bonafide belief that there was no service tax I|ab|l1ty There was
never an intention to evade payment of service: tax by the assesses. Herce the pena[ty under

~section 78 is not [eviable in the instant case: On the other hand it was not practlcab!e for
.collection of service tax frorn the customer as the same was denied by the customer.

10.10 Further submitted thét when there was a confusion prevalent as to the Ieviébilit:yr and the
mala fide not established by the department, it would be a fit case for waiver of penaity as held
by various tribunals ‘as under : :

§). The Financiers Vs GGE, Jaipur — 2008 (009) STR 0136 Tri-Del.-

if). Vipul Motors (P) Ltd Vs CCE, Jaipur-l —2008 (009) STR 0220 Tri-Del.

m) Commissioner of Service Tax, Daman Vs Megha Cement Depot — 2009 (015) STR
0179- Tri-Ahmd.

10.11 Further submitted that penalties under'Sections 76 end 78 are rhufua!iy excEUSiveand
both the penalties cant be lmposed s1mullanecusly and placed reliance on the foilow:ng
decisions : . ' _

i). Opus Media and Entertain'rhent Vs c’:cfE:; ;aipur; 2007 (8) STR 368 (T) ;

ii. The Financers Vs CCE, Jaipur — 2007 (8) STR 7 (T).

11 Personal hearing was held on 10.08.2010, wherein Shri. V.S.Sudhir, Chartered
" Accountant and Siwi. Shanker Reddy, DGM (Admn.), M/s Alpine Estates have _appeere'd'and

reiterated the submissions made in their reply and requested to drop proceedings 'Enitiéfed in the

notice and further stressed that the agreement of construction is meant for completion ef a

residential unit but not the cormiplex per se.

DISCUSSIONS AND FINDINGS :

12. | have carefully gqne ihrough the-case-records and the submissions made by the
retainers of the assesses vide reply di: Nil and submissions made during the pefsonal hearing

_ held on 10.08.2010. | observe that M/s. A|pine: Estates, was registered with depaﬁment on

29.02.2008 under STC No. AANFA5250FST001. M/s. Alpine Estates have under taken a
venture, namely May Flower Heights located ';et P.No.3-3-27/1, Mallapur old ,‘a!illag_e, “Uppal
Mandal, RR District, and have entered into sa!e:'c!eed and agreement for construction with their
customers in respect of 102 apartments, Till March 2010 they have not filed the- ST3 returns
with the department. However they have submttled the copies of the ST3 returns prepared for
the periods October, 2007 fo March 2008, April, 2008 {o September 2008 which were . not
acknowledged by the department along with 'the copies of the challans cons;stlng of payments
of Rs. 51 05,147 /- lncfudmg Rs. 22,910/- other reeelpts It is found that in respect of 102 houses

Page 7 of 12 35

§ 4




00.R.No.82/2010-Adjn.ST
Order-in-Original No.44/2010-ST

they have entered into sa_te deed and agreements for construction from May, 2007 to -
December, 2008. They paid service tax of Rs.50,82,237/- on receipts against said agreements
of construction for the period:from May, 2007 to December, 2008 under Works Contract service,

availing the option under Rule 3{1) of the Works Gontract (Composition Scheme for Payment of
Service Tax) Rules, 2007. l

13, As M/s Alpine Estates have not furnished the month wise particulars of amounts
received exclusively on agréements for Caonstruction, the same, on the basis of soft copies of
the books of accounts provided by M/s. Alpine Estates, is arrived at an amount of Rs.
7,54,94,586/- against agreéments of Construction during the period from January 2009 to
December 2009. Thus, the _fssué before me is to decide whether M/s Alpine Estates, are liable
to 'pay Service Tax on RS.;T,54,94:,586/— being the amount received against agreements of
construction during the period from Jan'2009 to Dec'2009, under W'ork's Contract service.

14.1.  As per Section 65({105(zzzza)) of the Finance Act, 1994 "taxable service™ under works
confract means any service provided or lo be provided to any person, by any other person in
relation to the execution of a works contract, excluding works conlract in respect of roads,”
airports, railways, transport terminals, bridges, tunnels and dams.

Explanation .— For the purposes of this sub-clause, "works confract” means a contract
wherein,— ;

(it Transfer of property in gdods involved in the execution of such contract is leviable fo tax as
sale of goods, and :

(i} Such contract is for the purposes of carnrying out —

{a) .erection, commissioning or instaliation of plant, machinery, equipment or structures,
whether pre-fabricated or oé‘herwfse, insz‘aﬂaﬁon of electrical and efectronic devices, plumbing,
drain laying or other installafions for fransport of fluids, heating, ventilation or air-conditioning
including refated pipe Wor}f, duct wark and sheet metal work, thermal insulation, sound

instation, fire proofing or water proofing, lift and escalator, fire escape staircases or elevators:
or :

{b) construction of a new building or a civil structure or a pari thereof, or of a piveline or conduit,
primarily for the purposes of commerce or industry; or

{c) construction of a new reéidenﬁal complex or a part thereof: or

(d) completion and finishing services, repair, alferation, renovation or resforation of, or similar
services, in relation to (b) and (c}; or )

(e) tumkey projects incfudfng engineering, procurement and construction or commissioning
{EPC) projects; '

14.2. As per Section 65(81a) of the Finance Act, 1994, “Residential Comblex means
any complex comprising of —

(i) a building or buildings, having more than twelve residential units
(i} a common area; and

(iii} any one or more pf facilities or services such as park, lift, parking space, community
hall, common water supply or effluent treatment system,
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located within the premises and the fayout of suc:h prem:ses is approved by an authonty under

any faw for the time being in force but does not include a complex which is constructed by a
person directly engagrng any- other person for des.'gmng or planning of the layout, and the
construction of such complex is infended for personai use as residence by such person :

15. | observe in the instant case, that the ver:atu'r'e, namely May Flower Heights Ec;ceted at
'PNo. 3-3-27/1, Mallapur Old village, Uppal Mandal, RR District, qualify to be classified dnder
‘residential complexes’ by viﬁue of the following faéts ' _

i). buildings having more than twelve reS!denttaI units
ii}. having common area .
iHi}). having common facilities like common water supp!y etcs

iv). having anouts -approved by HUDA =~ vide permit No. 14013/p4lpig/H12006
23.03.2007. . :

16. . | find as per the’ reply, whlch the transactton w;th the customer in such ventures were in
two folds as under; :

8. Sale - of undi\ﬁded share of land along - with '_the: 'eemi—_

constructed residential unit to the customer.

h. Subseguenily the customerlowher of the land along with  the semi-

built up unit gets the construction done by the notice, under agreement of
construction..

The issue before me revolves around the agreement of constructlon since the salé of undlwded
share of land is not taxab!e

17. I notice that Mis Alplne Estates have d:scharged their service tax Ilabmty of
Rs.50.82,237/- on the recelpts ‘against agreements for construction pertalmng to the penod from
May, 2007 to December, 2008, under Works Contract service availing the option under Rule

3(1) of the Works Contract (Composition Scherme for Payment of Service Tax) Rules, 2007 ‘and. _
and stopped payment of Service Tax with effect from January 2009. | also notice that they have

not filed the ST3 returns il March 2010 with the department

18.  Shri. A.Shanker Reddy, Deputy General Manager { Admn.), authorized representative of
the noticee in his statement recorded under Section 14 of the Central Excise Act 1944 niade
applicable to Service Tax matters vide Section 83 of the Finance Act, 1994, interalia, stated that
the activities undertaken by the company were prowdmg services of consfruction of Residential
Complexes and that at the time of registration of the property, the amount received till then
would be allocated towards Sale Deed and Agreement of construction and service tax on
amounts received against Agreement of censtructlon porlion up fo registration was remitted
|mmed1ately after the date of agreement and- the gervice tax on remaining pomon of the
amounts towards Agreement of construction |s_pa|d on receipt basis. Further, stated that the
agreement of sale constitutes the total amount’ of the fand / semi finished flat with undivided
share of land and the value of construction and' the saie deed constitutes a condition to ge for
construction with the bu:lder and accordmgly, the construction agreement would also be entered
immediately on the same date of sale deed and that the process was in the way of sale of the
constructed unit as per the agreement of sale but possession was given in two phases ohe is

land / semi finished flat with undivided share of land and other one was campleted unit and this
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was commonly adopted procedure as required for getting loans from the banks. Further, stated

ihat services to a residential unit / camplex which is a part of a residential complex, falls under
the exclusion clause in the; definition of residential complex and that they have stopped
collection and payment of se.rvice'frqm 1-1-2008 in the light of the clarification of the Board vide
circular No. 108/02/2009 — 8T dated: 29" January 2000. '

19. | also notice that M/s Hiregange & Associates in the reply filed on bshalf of the
assesses, pleaded that there was always a doubt regarding the applicabllity of service tax as
the definition of residential complex mentioned in section 65(01a) states that where such a
complex is for personal use then no service tax is payable and that although there was no
liability the entire amount of éervir_:e tax was paid out of doubt and the same is eligible for refund

and cited Board's Circular Nos.10/02/2009-ST dt 29.02.09, B1/6/2005-TRU dt: 27.07.05 &
332/35/2006-TRU dt: 1.08.06. h

20, b find that the Board's Circular No. B1/6/2005-TRU Dt 27.7.05 states that residential
complex constructed by an individual, which is intended for personal use as residence and is
constructed by directly avai!ihg servilces of a construction service provider, is not coverad under
the scope of the service tax.and not taxable and the Circular Nos. 332/35/2006-TRU dt 1.8.06

and 108/2/2009-8t dt: 29.0'1'.09. reiierated the same. Hence, the contention of the notice that
there was confusion is not tenable.

21. i find from the deﬁniﬁon of ‘residential complex’ as reproduced at Para 14.2 above, it is
clear that residential corhpléx meant for personal use of a person has been exciuded. In the
case of the assesses, the résidentié! complex consiructed by them is not meant for personal
use of one person and the complexes constructed by the assesses were soid out to varidus
customers under two agreements. What has been excluded in the definition is the residential
complex as a whole if meani for one person for personal use of such persor, The interpretation
adopted by the assesses would render the entire provisions relating to levy of service tax on
residential complex redunda'nt. Therefore, the contention of the assesses is not acceptable. The
Board vide circular dt: 29.01.2009 has also clarified as under :

“Further, if the ultimate owner enfers into a contract for construction of a residentiaf complex
with a promoter/builder/dea:/eioper, who himself provides service of design, planning and
construction; and after such construction the ultimate owner receives such property for his
personal use, then such activity would not be siibjected to service tax, because this case would
fall under the exclusion provided in the definition of residential complex’. However, in both these
situations, if services of any persoh like contractor, designer or a similar service pravider are
received, then such a person would be liable to pay service tax”.

22, Further, The Consultant has - cited the following case laws in support of their contention :
i). the case law of Mfs Classic Properties vis CCE

Mangalore 2009-TIOL- 106—CESTA;T-Bang ii}. Mohtisham Complexes Pvi. Lid. vs. Commr. of
C. .

Ex., Mangalore 2008 (016) STR 0448 Tri.-Bang. | abserve that these case laws are not

applicable to the instant case, as building of commercial complexes is also involved therein and
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Hon'ble CESTAT has not mto the merils of thé case in Mohtisham Complexes Pvt Lid case and
remanded the case.

23, The Consuliant further submitted that the -a'éses*ses would be eligibie for CENVAT credit

on the input services and capital goods Used and hence the fiability shall be reduced to that

extent and that the SCN has not considered thls and has demanded the entire service tax.

. Since the Assesses has discharged their serw:,e tax Tiability under Works Contract sew:ce
~availing the option under Rule 3(1) of the Works (,ontract (Composition Scheme for Payment of .

"~ Service Tax) Rules, 2007, upto Dec’2008, and the notice proposes to demand serwce tax on

‘works contract service', the questlon of el:gtblhty of CENVAT credit on the input_services and
capital goods does not arise.

- 24, They further submltted that assummg that the service tax is payable as per the SCN
that they have not coIEected the service tax amount bemg demanded in the subject SCN and

therefore  the = amount received . should be considered  as  cumdax . in

S terms  of Explanation ‘to’ Section 67 .Euf the Finance Act, 1994 and the
service  tax has o ‘be  re-computed giving the . assesses the benefit Of “oum-
tax. The question of cum- tax value does not afise, since the assesses have opted and pald
service tax uplo December’ZOOB under Works Contract service availing the option under Rule i
3(1} of the Works Confract (Compos:tlon Scheme for Payment of Service Tax) Rules, 200? As
per the provisions of Rule 3(1) of Works Contract (Composmon Scheme for Payment of Service

" Tax) Rules, 2007, the assesses has to dtscharge service tax !:abtllty on the gross amount
charged for the works contract Hence, the issue of cum-tax / cum~duty value does not arise. As

" per Rule 3(3) of Works Contract (Compos:t;or_: Scheme for Payment of Service Tax) Ru!es,

- 2007, " the providér of takab!e service who obté o pay service tax under these rules . éhall
exercise such oplion in respect ofa warks contract prrcr to payment of service fax in respect of
the said works contract and the optron s0 exercrsed shall be applicable for the entire works
contract and shall not be withdrawn untif the completion of the said works confract” S:nce the
assesses has discharged thelr service tax hablhty under Works Contract service ava:lmg the

' option under Rute 3(1) of the Works Contract (L,omposmon Scheme for Payment of Service

Tax) Rules, 2007, upio Deg’ 2008, 1 propose to demand service tax under Works Contract
{Composition Scheme for Piayment of Service Tax)- Rules, 2007,

25.  In view of the abcwe it is clear that there was no confusion during the |mpugned peraod
and it was a clear case of suppression of taxable value with an intention to rion- payment of
service tax without any valid reasons. The fact of suppression would have not- come to the
knowledge of the department but for the :nvest:gatlon taken up. Hence, | hold that the assesses
‘have made themselves liable for penal action under Section 78 of the act. Since the assesses
has failed to file the §T3 returns correctly rc.fleéting‘ the taxable value received by them dﬁring

the penod from October,2008 to Sepiember 2009 | proceed to levy penalty under Section 77
of the Finance Act also.

26. | propose to not o levy penalty under Section 76 of the Act, in view of the proﬁiéo fo

Section 78, which reads-as “ provided afso that if the penalty is payable under this section, the
provisions of section 76 shafl not appiy " :

IR @?)
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27.  Accordingly, | pass the :foﬂbwing order.

(i}

(ii)

(it

of the Finance Act, 1984, S .

(iv} | impose a Penalty of Rs. 31,10,377/- ( Rupees Thirty Cne Lakhs Ten:
Thousands Three Hundred and Seventy seven only) on them under Section 78
of the Finance Act, 1994 for suppression of value of service tax and contravention
of provisions of Chapter V of the Finance Act or the rules made there under, with
infent to evade payment of service tax. )

Show Cause Notice in O.R.No. 82/2010 — Adjn.ST dated 15.06.2010 is accordingly
disposed off.
0
_ . ' . [N 4’95‘
OO .gﬁb\o,aus {(G.SI RSHA)

ORDER

| demand an amount of Rs. 31,410,377/ { Rupees Thirty One Lakhs Ten
Thousands Three Hundred and Seventy saven only) towards Service tax of
Rs.30,19,783/-, towards Education Cess of Rs.60,396/- and towards Secondary &
Higher Education Cess of Rs.30,198/-, on the works contract service under the

Sub Section 1 of the Section 73 of the Finance Act, 1894 for the period from
January 2009 to: December 2008.

| demand interést on the amount demanded at {i) above, under the Section 75 of
the Finance Act, 1994

{ impose a Penélty’ of Rs.5,000/- { Rupees Five Thousands only} on them under
Saction 77 of the Finance Act, 19894 for the contravention of Rules and provisions

ADDITIONAL COMMISSIONER

‘M/s. Alpine Estates, 5-4-1 8713 & 4, 1l Floor, MG Road, Secunderabad -~ 500 003.

{Registered

post with Ackn. Due} .

Capy submitted to the Commissioner of Customs, Central Excise & Service Tax,
Hyderabad Il Commissionerate, Hyderabad (By name to Superintendent (Trib.}

Copy to the Superintendent of Service Tax, Gr. X, Hyderabad-l Comm'ie.

Master Copy

Spare Copy.

Page 12 of 12



