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M/s.Modi Ventures, 5-4-187/3&4, II Floor, MG

Road,

Secunderabad - 500 Q03 [hereinafter referred to as the “assessee” / “noticee”}

are engaged in providing Construction of Complex Service and Works (fontract

Service. M/s Modi Ventures is a registered partnership firm and got

themselves registered with department on 17.08.2005 under Construgction of

Complex Service and on 29.02.2008 under Works Contract Service for

payment of Service Tax vide STC No. AAJFM0646DSTO01L.

2. On gathering intelligence that M/s Medi Ventures, being =z

Tegistered assessee of the Service Tax department was not discharging the

Service Tax liability properly, investigation was taken up by the depgrtment.

Summons dated 13.01.2010 for submission of relevant records/ documents/

information were issued to them. On verification of records submitted by the

assessee, it was found that they undertook one project namely Gulmohar

Gardens located at Mallapur village, Uppal Mandal, RR District (tatal 506

Residential units) in the year 2006 and received amounts from customers from

April, 2006 to December, 2010 towards sale of land and agreem

ents for

construction. In the said projects, they entered into sale deed and agreement

' for construction with their customers in respect of 290 flats. They filed the ST-

3 returns for April, 2006 to September, 2008 and April, 2010 to December,

2010. They did not file the $T-3 returns for the period from Gctober,

2008 to

March, 2010. Tt was found that they paid the Service Tax of Rs.15,41,176/-

under Construction of Complex Service and Rs.5,25,567/- undeyr Works

Contract Service on the receipts against agreements for construction for the

period from June, 2007 to December, 2008. They paid the Service Tdx under

Construction of complex service avélﬂing abatement under Notifica
1/2006-3T, dated 01.03.2006 (as amended} and under Works Contrac

availing the Composition Scheme under Rule 3{1) of the Works

that! they stopped payment of Service Tax on receipts from 01.01.

3. Sri. A.Shanker Reddy, Deputy General Manager {Admini

tHon No.
¢ Service

Contract

" {Composition Scheme for Payment of Service Tax} Rules, 2007. It was found

RDO0Y by
misinterpreting the clarification of the Board vide Circular No. 108/0%

3T dated 29 January 2009.

/2009 -

stration)

& authorized representative, in his statement dated 01.02.2010 Frecorded

under Section 14 of the Central Excise Act, 1944 made applicable
Tax vide Section 83 of the Finance Act, 1994, interalia, stated i

» Service

hat; the

activities undertalken by the company are providing services of constriiction of

Residential Complexes; purchased the land under sale deed and on {

hat they
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09-8T,

dated 29% January 2009 that if the ultimate owner enters into a contract for

5, It was clarified in para 3 of the Circular No.108/02/2

construction of a residential complex with a promoter/ builder/developer, who
himself provides service of design, planning and construction; and after such
construction the ultimate owner receives such property for his personal use,
then such activity is not liable to Service Tax. Therefore, as per the exclusion
clause and the clarification mentioned sbove, if a builder/promoter/ developer

constructing entire complex for a single person for personal use as residence

by such person would not be subjected to Service Tax. Normally, a t>ui1der/

promoter/déVeloper constructs residential complex consisting of nuinber of
residential units and sells those units to different customers. So, in sudh Cases
the construction of complex do not appear to be meant for one individual
entity. Therefore, as the whole complex is not constructed for single persoﬁ the
exclusion provided in Section 65(91a) of the Finance Act, 1994 doesn't apply.
Further, the builder/promoter/developer normally enters into construction/

completion agreements after execution of sale deed, till the execution of sale

deed the property remains in the name of the builder/promoter/ developér and
‘the stamp duty is paid on the value d01asideraﬁon shown in the sale deed. As

regard the agreements/contracts. against which they render services to. the

customer after execution of sale deeds, there exists service provider .and
service recipient relationship between the builder/ promoter/developer and the
customer and such services are leviable to Service Tax. Thus, it appeared that
the contention and interpretation of the definition of the Coﬁstru ction of

Complex services and Board Circular dated 29.1.2009 by the assessee was

incorrect.

G, It appeared that the services provided by M/s.Modi Ventures
during the period 01.06.2007 to 31.12.2010 were classifiable under Works

Contract Service in terms of Section 6:5(105)(zzzza) read with Section 65(9 la) of

‘the Finance Act, 1994 and the Board’s Circular No. 128/10/2010:ST dated
'24.08.2010. '

7. In terms of the Board Circular dated 24.08.2010, the gmounts
received towards construction services after 0.1.06.2007 were classified under
Works Contract Service. The post sale deed construction services rendered by
them to various customers w.e.f, 01.06.2007 appeared classifiable under the
category of Works Contract Service. The subject venture of M /8. Modi Ventures

was started in the year 2006 and was going on after 01.06.2007 also,

appropriately classifiable as Works Contracts. As the said project is anjongoing

Works Contract and the assessee paid Service Tax under Construlction of
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congtiucted the residental complexes; initially, they collect the 'amounfs
agawmst booking form / agreement of sale and at the time of registration of the
property, the amount received till then will be allocated towards Sale Deed and
Agreement of construction; _therefore, Service Tax on amounts received agalngt
Agreement of construction portion up to registration was remitted immediately
after the date of agreement; the Service Tax on remaining portion of tﬁe
amounts towards Agreement of éonstruction is paid on receipt basié'
agreement of sale constitutes the total amount of the land / semi finished ﬂat
with undivided share of land and Lhe value of construction; the sale deed
constitutes a condition to go for construc,mon with the builder and accordmgly,
the construction agreement will also be entered immediately on the same date
of sale deed; all the process is in the way of sale of the constructed unit as per
the jagreement of sale but possession was given in two phases one is land /
semi finished flat with undivided share of land and other one is compiete;d
unit; this is commonly adopted procedure as required for getting loans frox?:n
the [banks; that services to a residential unit/ complex, which is a part of a
residential complex, falls under the exchusion clause in the definition éf
residential complex; that they stopped collection and payment of Service ’Ia.x
from 61-01.2009 in the light of the clarification given by the Board vidle
Circular No. 108/02/2009 - ST dated 29% Jarmuary 2009.

4. Subject project of M / 8 Modi Ventures., qualified to be a
residential complex as it contains more than 12 residential units with common
area and common facilities like comtnen water supply etc., and the 1ayout§
werg approved by the concerned authorities in terms of Section 65(91a) of thle
Finance Act, 1994. M/s Modi Ventures received the amounts from the
customers as mentioned in the sale deeds and agreements of constmction.-Aé
seen from the records submitted, the assesses entéred into (i} a sale deed and
(ii) an agreement for constructlon with their customers. On execution of the
sale |deed, the right on a property got transferred to the customer, hence the
construction service rendered by the assessee thereafier to their customers
under agreement of constriction appeared taxable under Service Tax as there
exisied service provider and service recipient relationship between them. :A.,“,
transfer of property in goods is involved in the execution of these contractsl, 1T
appeared that the services rendered by them after execution of sale df,éec%i
against agreements of construction te each of their customers to whom the '

land | was a_lready sold vide the sale deeds were taxable services unde1

Construction of Complex Services / Worles Contract Service.
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plex Service before 01.06.2007, hence, it appeared that the benefit ci)f
iposition scheme cannot be extended in terms of Works Contract

mposition Scheme for Payment of Service Tax) Rules, 2007,

As the assessee did not furnish month wise partzculars of

amgunts received exclusively on agreements for Construction. Hence, the

Service Tax liability was arrived at on the basis of soft copies of the books ef

accounts provided by them vide their letier dated 20.01.2010. The Board vide
Circular No. 108/02/2009-ST, dated 29t January 2009 clarified that Serviee

Tax

The

is not chargeable for services provided upto the stage of Sale deed

refore, the receipt of amounts from each customer, to the extent of the sa],e

deed value, were excluded from the total receipts of individual customer to

arrive at the total taxable Value of construction services rendered post

execution of sale deed.

9.

From June, 2007 to December, 2010, the assessee collected an

amolunt of Rs. 13,81,56,949/- against Agreements of Construction in respect

of o

ngmng Works contracts. In respect of these contracts, the beneﬁt of

Composition Scheme appeared not extendable, Further, Lhey have also faﬂed

to furmsh the details of material censumed In the absence of which the

dedyction of material cost under Rule 2A of Service Tax (Determmatmn of

Value) Rules, 2006 appeared not extendable Hence, Service Tax calculaied
@12;36%/10.30% on Rs.13,81,56,949/-worked out to Rs. 1,58,60 319/—
(Service Tax of Rs. 1,53,98,368/-, Education Cess of Rs. 3,07,967/-, Secondary

& Higher Education Cess of Rs.|,53,984/-). However, M/s. Modi Ventures pa.id
an amount of Rs.20,46,743/- { Rs.9,21,176 /- under Construction of Complex :
Services and Rs.11,25,567/- under Works Contract Services) after 01.06. 2007

Thu

$, it appeared that they. short paid/not paid an amount :of

Rs.1,38,13,576/- {including Cesses) and the same appeared liable for recover_'y

und

er Section 73(1) of the Finance Act, read with proviso there to. They alstb

appeared liable to pay interest on the said amount under the provisions oi‘

Section 75 of the Finance Act, 1994,

10.

Therefore, it appeared that M/s.Modi Ventures mismterpreted the

Board Circular only with an intention to evade payment of Service Tax and

stopped paying Service Tax with effect from 01.01.2000. Further, M/ s M0d1

Ven

res were well aware of the provisions and of the liability of Service Tax on _

receipts against the agreements for Construction and did not assess and dld

not

pay Service Tax properly by suppressicn of facts and contravened the

provisions of Section 68 of the Finance Act, 1994 with intent to evade payme_nf




‘fact of receipt of the amounts towards construction came to light only

‘Service Tax and hence the amounts appeared liable for recovery unden
-to the Section 73(1) of the Finance Act, 1994 along with interest under]
75 of the Finance Act, 1994. Further, it appeared that M/s. Modi
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of Service Tax. It appeared that thejz intentionally did not show any
towards construction in their ST-3 returns and misinterpreted the defil

the Works Contract Service with intent to evade payment of Service

department took up the investigation. Hence, the Service Tax payable
Modi Ventures appeared recoverzble under proviso to Sub Sectios

Section 73 of the Finance Act, 1994,

11. From the foregoings, it appeared that M/s. Modi W
Secunderabad contravened the provisions of Section 68 of the Finas
1994 read with Rule 6 of ﬂ‘lé Service Tax Rules, 1994 inasmuch as 1
not pay the appropriate amount of Service Tax on the value of taxable
and Section 70 of the Finance Act, 1994 read with Rule 7 of the Sen
Rules, 1994 inasmuch as they did not show the amounts received
taxable services rendered in the statutory Returns and also did not truly and
correctly assess the tax due on the services provided by them and alsg

disclose the relevant details / information, with intent tc evade pay

rendered themselves lable for penal action under Section 77 and 7
Finance Act, 1994,

12.1 Acordingly, show cause notice O.R.No. 125/2011-

receipts
nition of
‘ax. The
fter the
by M/s.
1 (1) of

entures,
hece Act,
hey did
services
rice Tax

for the

did not
ment of
proviso
Section
feritures

3 of the

ST(Adin)

{Commr.) bearing C.No. IV/16/169/2011-Adjn.(ST)(Commyt.) dated 24.10.2011

was issued by the Commissioner of Customs, Central Excise and Service Tax,

Hyderabad- II Commissionerate to M/s Maodi Ventures, Secun
requiring them to show cause to the Commissioner of Customs, Centrg

and Service Tax, Hyderabad- II Commissionerate, as to why:

(  an amount of Rs. 1,38,13,576/- should not be demanded frd

derabad

i1 Excise

m them

towards Service Tax (including Cesses) on the “Works {ontract

Services”, provided by them during the period from 01.06)
31.12.2010 under the Section 73(1) of the Finance Ad

read with proviso thereto;

2007 to
t, 1994

(i} interest at applicable rate(s} should not be demanded from them on

the amount demanded at (i) above under the Section 75

Finance Act, 1994;

of the

{iiiy  Penalty should not be imposed on them under Section 77 of the

Finance Act, 1994; and
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Co
Co
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iv]  Penalty should not be imposed on them under Section '7’;8 of ,tﬁe
Finance Act, 1994. ' !

2 The above show cause notice was transierred J to jth:e

missioner of Customs, Central Excise & S;ervice T‘ax,. Hydjerabadé-l
:Emissionerate vide corrigendﬁm dated 29.06.2012 ‘issuedi by thie
mmissioner of Customs, Central Fxcise & Sérvice Tax, Hydérabad—ﬁl

mmissionerate.

I

1 M/s. Modi Ventures, ;Secundc:rabad,} vide - their, ,.lettér-  dated
i PRI U S R DR
-02.2012 filed reply to show cause notice, whereinj they, interalia, sﬂlbmitte;d

follows: : .
: : . o B { o
] There is clear violation of principle of Natural Justice as no re}ied upo‘:n
documents were supplied to them. Therefore, notice issued violating -the
Principle of Natural Justice is Void ab initio. In this regard, reference was drawn
to the Board’s Circular 224/37/2005-CX dated 24.12.2008 and relied on the
following case laws: o S : | :
- Commissioner of Customs, Calcutta Vs iIndian Oil Corporation Ltd. 2004

(165) ELT 0257 S.C. - {Maintained in 2005 (186) ELT A119 (8.G.))

~  Kothari Filamenis Vs Commissicner of Cus. {Port), Kolkata 2008 (233) ELT

0289 5.C ' | oo

- Rajam industries (P) Ltd. Vs Addl. D.G, D.C.E.I., Chennai 2010 {255} ELT

0161 Mad : ‘= :

- Robust Protection Forces Vs Commr. of Cus., C. Ex. 85 5.T., Hyderabad

2010 (019) STR 0117 Tri.-Bang _ :

| i

() The SCN was issued without understanding the exact: nature c;:f act[viti;

undertaken, without examining the agreements in its context, bringing out its

own theory though the same is not set out in the statutory provisions, without -

‘considering the clarifications issued by the Board, without considering Zthga-.

intention of the legislature but’ canfusing with the provisions of Service Tax,

incorrect basis of computation and based on mere assumplion, unwarranted

Inferences and presumptions. Reference in this regard is dréwn to the decision

of Hon'ble Supreme Court in case Oudh Sugar Mills Limited v. UQOl, 1978 (2)

ELT 172 (SC) in support of the argument that the éntire proceedings under SCN
requires to be dropped on this count alone. .

(i) Without prejudice to the foregoing, entire SCN seems to have been isfsued witlﬁ
revenue bias without appreciating the statutory provision, intention of the same
and also the objective of the transaction/activity/agreement. Therefore the

allegation made in the SCN and the enlire demand made there under is not
sustainable. : ;

{iv) An identified plot is being sold by execution of a "sale Deed” and su_c;;h sale of
immovable property is a subject matter of stamp duty and accordingly Service

Tax is not applicable on such transaction and this has been accepted by SCN.
: ‘ 1 :
(v The development and construction of the residential unit is done for the owner of
the semi-finished flat/customer, who in tum used stch flat for his personal use. It
has been specifically clarified vide boarc Circulaf No. 108/2/2009-S.T., dated
29.1.2008 that the construction for personal use of the customer falls within the
ambit of exclusion portion of the definition of the “rejsidential complex” as defined
u/s 65(91a) of the Finance Act, 1994 and accordingly no Service Tax is payable
on such transactions. This was aiso clarified by TRU vide its letter dated F. No,
B1/6/2005-TRU, dated 27.7.2005 during the introduction of the levy, :




(vi)

(viii)

(i)

(%)

()

{x)

(i)

(i)

(xiv)
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The SCN brought a new theory that the exemption for personal use as stated in
the definition would be available only if the entire complex is for personal use of
ONE person. While interprefing the law no werds should be added or| deleted.
The law should be read as it is in its entirety. From the preamble of the referred
circular, it is clear that the subject matter of the referred circular is te darify the
taxability in transaction of dwelling unit in a residential complex by a developer.
Therefore, the clatification aims at clarifying exemption of residential unit and not
the residential complex as alleged in the notice.

It is important to consider what arguments are considered by board for providing
this clarification. The relevant part as applicable -in the context hias been
extracted for ready reference. "../)f has also been argued that even if it is taken
that service is provided to the customer, a single residential unit bought by
the individual customer would not falf in the definition of residential complex'
as defined for the purposes of levy of Service Tax and hence construction of it
would not attract Service Tax...” (Para 2).

The argument is in context of single residential unit bought by the ihdividual
customer and not the transaction of residential complex. The clarification has
been provided based on the examination of the above argument among others.
The final clarification was provided by the board based on the preamble and the
arguments. The clarification provided is that in the under mentiched two
scenario Service Tax is not payable:
- For senvice provided uniil the sale deed has been executed to the ultimate

owner.,
- For service provided by entering into construction agrsement with such

ultimate owner, who receives the constructed flat for his personal usg.

The first clarification pertaine to consideration received for construction in the
salé deed pofﬁon. The second clarification pertains {o construction in the

construction agreement portion.! Therefore, this clarification is . apoilcable 1o
them.

The depariment has very narrowly interpreted the Board's clarificgtion and
concluded that If the entire complex is put to personal use by a single person,
then it is excluded. The circular or the definition does not give any meaning as {o
personal use by a single person. in fact it is very clear that the very réason for

issuance of the circular is to clarify the applicability of residential unit and not the
residential complex.

Where an exemption is granted through Circular No. 108/2/2009-S|T. dated
29.1.2009, the same cannot be denied on unreasonable grounds and illogical
interpretation as above. In the definition “complex which is constructed by a
person directly engaging any other person for designing or planning of the
layout, and the construction of such complex is intended for personal use as
residence by such person”. Since the reference is “constructed by a person” in
the definition, it cannot be interpreted as “compiex which is constructe by CNE
pergon “similar the reference “personal use as residence by such person” also
canhot be interpreted as “personal use by ONE person”. Such inte pretation

would be totally against the pririciples of interpretation of law and also highly
illogical.

With the above exclusion, no Service Tax is payabie at all for the consideration

pertaining to construction service provided for its customer and accordingly the
SCN is void abinitic.

Non-taxability of the construction provided for an individual customer|intended
for his personal was also clarified by TRU vide its letter dated F. No. Bi/6/2005-

TRU, dated 27.7.2005 during the introduction of the levy, therefore the Service
Tax is not payable on such consideration.

The Board in between had clarifiad in an indicative manner that the personal use

of 2 residential complex is not liable for Service Tax in the Circular F.No,
332/35/2006-TRU, dated 1.8.2006.



(jew)

{(xvi}
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{xxii)

(cxili)

Page 9 of 26 . I
: O.R.No. §3/2012-Hyd-I Adjn (S.7.)

Assuming but not admitting that when the entire residential compiex is meant f@r
‘& person for his personal use, then such complex falls under ex::!udeﬁ category -
is to be considered as interpreted by the SCN, then the entire Section 65(91a)
gets defeated as in case complex belonging to single person there; would be
nothing called as a common area, common jwater supply efc, the word -
"common” would be used only in case on muitiple owner and not in case of
single owner, therefore the interpretation of the depariment is meaningless.

Without prejudice to the foregoing, the following decisions that have been
rendered relying aon the Circular 108 are ais under:! :
- M/s Classic Promoters and Developers, M/s Classic Properties Vs, CCE
Mangalore 2008-TIOL-l 106-CESTAT-Bang | ; ;
- M/s Virgo Properties Pvt Limited Vs CST, Chennai (Dated: May 3
2010} 2010-TIOL-1142-CESTAT-MAD ‘
- Ardra Associates Vs. CCE, Calicut - [2009] 22 STT 450 (BANG,~CESTAT).;
- Ocean Builders Vs Commissioner of C. Ex.| Mangalore 2010 (018) STR
0546 Tri.-Bang : ; ' : Lo
- Mohtisham Complexes Pvt. Ltd. Vs Commr, of C. Ex., Mangalore 2009
{(016) STR 0448 Tri.-Bang : T o
- Shri 8ai Constructions vs Commissioner ‘of Service Tax, Bangalore
2009 (016) STR 0445 Tri-Bang : ;

Further, in the Finance Bill, 2010 there was an explanation added to the Section
65(105)zzzh) of the Act, where the taxable service construction of fesidential
complex is defined. This was the first time the deeming fiction of the service
provided by the Builder was bought into Service Tax net (prior to this only the
contractors were taxable). In the clarification issued by the TRU vide D.O.F No.
334/1/2010-TRU dated 26.02.2010, it was stated that in order to bring parity in
the fax treatment among different practices, the said explanation of the same
being prospective and also clarifies that the transaction between the builder and -
buyer of the flat is not taxable until the assent was given to the bill. Hence this
shows that the transaction in question is not liable! to Service Tax for the period
of SCN. ' :

|

' ! . . : | v
Further, Notification No. 36/2010-ST dated 28.06.2010 and, Gircular No. D.O .
334/03/2010-TRU dated 01.07.2010 exempts the advances received prior to
01.07.2010, this itself indicates that the liability of Service ‘Tax has 'béefn
triggered for the construction service provided after 01.07.2010 and not prior to
that, hence there is no liability of Service Tax during the period of the subject -

notice.

Trade notice F.No VGN(30)80/Trade Notice/ 10/Pune dated. 15.02.2011 issued .
by Pune Commissionerate specifically clarified that no Service Tax is payable by
the builder prior to 01.07.2010 and amounts received priar to that is also
exempted. Since the issue is prior to such date the'same has to be set aside.

Further, the clarification has been issued by the bci:ard Circular No. 15ﬁ!2201 2—
ST, dated 10.2.2012, wherein it has clearly clarified that there is no Service Tax
liability prior to 01.07.2010. ‘ '

The Hon'ble Tribunal of Bangalore in the case df Mohtisham 'Compiexes P
Lid. Vs Commissioner of C. Ex., Mangalore 2011 (021) STR 0551 Tri.-Bang
stating that the explanation inserted to Section 65(105)(zzzh) from 01.07.2010 is
prospective in nature and not retrospective. : , : C

The definition of works contract service also ué;-;es the phrase “Résidentiai

Complex” therefore on the same ground of personal use as mentio_n;ed suprz% ‘

woutd mutasis mutandi apply to works contract service as well,

On introduction of works contract service the chargiing section 66 of the! Finaﬁce
Act, 1994 was amended to include clause (zzzza) 10 be taxed at the rate of 12%.
In addition fo this there is- an option of payment of Service Tax under



(xdiv)

(x3vh

(x;(Vi)
(xxvii)'
{xviif)

(xxis)

{oocy

()éxxi)

(i)

{xxiiiy

‘the consideration is not legally sustainable”.
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composition scheme under the Works Contract {(Composition Scheme of
Payment of Service Tax) Rules, 2007. :

Department contended the benefit of Composition scheme in respect of long
term contracis entered prior to 1.6.2007 is not applicable by misinterprjeting the
clarification issued by CBEC vide Circular No. 128/10/2010-8T dated
24.10.2010. When Service Tax was not applicable prior tc 01.06.2007 then
amount erroneously paid cannot be considered as Service Tax at all, therefore
that implies that no Service Tax has been paid on such contract and can opt
making payment of Service Tax under the composition scheme.

Assuming but not admitling that amount erroneously paid if considered Service
Tax, on close reading of Rule 3(1) and Rule 3(3) it clearly specified that instead
of paying Service Tax at the rate specified under Section 66 composition rate
may be opted and such option can be opted before paying Service Tax in
respect of the said worls coniract, therefore the Service Tax so referred in Rule

3(3) is only the Service Tax paid at normal rates under works contragt service
only and not under any other service.

When a new levy has been introduced and Service Tax is applicable only after
such date, then the question of assuming that the reference of Service Tax paid
made in Rule 3(3) can in no point of imagination can be considered that the
reference is with respect {o payment under any other service.

Assuming but not admitting that there being a Service Tax liability |on such
transaction, the liability has been rightly discharged and amount paid prior to
01.06.2007 is erronecus. Therefore the SCN has to set aside.

Rule 3(1) of Works Contract (Composition scheme for payment of Service Tax)
Rules, 2007 overrides the Section 87 of Finance Act and Rule 2A of the Service
Tax (Determination of Value) Rules, 2006. When they are opting for composition
scheme the valuation has to be done as per Works contract (Composition
scheme for payment for payment of Service Tax) Rules, 2007 and riot under

Rulé 2A of Service Tax (Determination of Value) Rules, 2006 for (exglusion of
value of materials).

it is difficult for them to assess the value of transfer of praperty in godds in the
execution of the said works contract. So, because of the above reason they
opted for cormposition schema. :

When there is no change of their activity for the same transaction and for the
same agreement/contract, however only based on the period how the same can
be classified under two different category of service is not been bought but the
SCM and also the legal basis for classification is also not provided. Further such
classification is against the principles of classification as if the fransacton is

covered under one category, the need of new service introduction|was not
warranted.

The above interpretation would have been possible in case if on introguction of
the “works contract service” the “construction of complex service” was deleted.
Howaever, in the absence of such deletion, it is clear that what is covered under
“residential complex service” is not covered under “works contract service” and

therefore classification of the same contract under tow different service is not
improper.

Such act is against the Circular No. 88/1/2008-5.T., dated 4.1.2008, where it is
clearly clarified that "vivisecting a single composite service and classjfying the
same under two different taxable services depending upon the time of receipt of

Without prejudice to the foregoing, the receipts upto 31.05.2007 is not liable for
Service Tax, since the same is covered under the “works contract service” which
is applicable to tax only with effect from 01.06.2007 and hence the liabijlity on all
the receipis after 01.06.2007 under composition scheme (2.06% & 4.12% as
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applicable for the relevant pericd) the liabilty of Service Tax {wouid he.
Rs.10,34,269/-. Even assuming Service Tax has to be paid, there has been an'

error in computation of service by the SCN the actual amount payable would be
Rs. 13,46,478/-. : :

If at all payment under composition scheme is not permitted, that restriction is
only for the “ongoing contract™ and not the ‘ongoing project”; Each project wotild
be covered by a multiple contract/agreements with the various customer and the
restriction if at all can be made on such contract/agreements which has been.
entered - prior to 01.06.2007 ‘and Service Tax was paid on the same under:
“construction of complex service” only, which for.continuing the payment under:
the “construction of complex” under the abatement scheme, there is no
restrictions since the entry “construction of complex” is still in existence has not:
been deleted. Further the contract entered after 0_1.06.2007,,that no S;ervice_Téx
paid at all on such contract earlier would also qualify for the' abatement scheme-
at the applicable rates and hence such bené‘zﬁ& has to be, exte-lnded land-
accordingly Service Tax payable on the same woqld ?amo'unt;to Rs.‘-29§03',03§3!{. :

Without prejudice to the foregoing, the change of _classification any payment
under composition is not permitted for the entire project then ‘the Sérvice ‘Tax
can be paid under the “construction of complex service” under the abatement
scheme, throughout the period. o ; i

When Service Tax itself is not payable, the question of interest and pehalty doés :
not arise. It is a natural corollary that when the principal is not payable there ¢an -
be no question of paying any interest as held by the Supreme Court ip Prathiba

Processors Vs. UOI, 1996 (88) ELT 12 (SC). ; L

1

(roocviiy Without Eprejudic:e to the fo'f"egoing, the 'dema‘fnds are barred by@ Iimitati(:}nE

inasmuch as it has invoked the’ extended period of limitation under proviso fo :
Section 73(1) of the. Finance Act, 1994 mechanically without any. justification. -

. There was a complete disclésure to the department as to their unders:tanding to -

the department by way of ithe repeated correspondence “and alsol they had -
sought clarification from the- Board, which is still awaited, in such scenario
invoking: extended period of limitation based on this ground. When they

volunteered and has intimate to the department as to non-payment of Service -

_ Tax and the same was not reacted by the Department at that junsture and :
- invoking extended period of Iir_ﬁita_tion on a later date does not arise. Cd

: . T i . | ‘ -
oovili) SCN has not clearly brought out that what misinterpretation or what incorrect -

conclusion was made by them in the entire notice, but is only a mere allegation
without any substance. SCN has not brought out any documentary evidence to -

- prove that the misinterpretation of definition of works contract has resulted in
- evasion of Service Tax. : ' ' :

The interpretation of the definition of works contract as made by them énd by the -
department vide para 7 is ohe and the same, that is the amount received post
01.06.2007 is leviable to Service Tax under “works contract service', Further,
the advice for change of classification from “construction of complex service” to
“works contract service” was recommended by the Additional Commissioner of :
Service Tax, Hyderabad-I' Commissionerate vide letter No. HQ ST No. 8 dated -

- 21.02.2008 and herice the same is not their brain child, but the same was that of -

the Department. L . ‘ |
N6n~paym'en't of Service Té’xf_dufe: to interpretation iof statutory proviéiohs ca_ﬁndt :
be a ground for invoking extended period of limitation. In this regard, they relied
on the following case laws: ' ' ‘ :

-~ Sujana Metal Products Ltd. Vs Commissioner of C.Ex,, Myderabad 2011

(273) ELT 0112 Tri.-Bang _ . : ol G
- Marsha Pharma Pvi. Ltd. Vs Commissioner of C. Ex., Vadodara 2009 (248) :
ELT 0687 Tri.-Ahmd ' : ] T

- - Jagriti Industries Vs Co!lebt'oi" of Central Excisei, Aurangabad 2001 6127) ELT .
0841 Tri.-Del : j T



(xii)

(i)

{xliiiy

(xiiv)

(xIv)

- Gopal Zarda Udyog v. CCE, 2005 (188) ELT 251 (SC)

) be levied. In'this regard, they relied on the following case laws:
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Vide their leiter dated 18.11.2009, they disclosed that it was in receipt of the

consideration for the consideration, however based on the circular Se
was not paid and hence such allegation that fact reveled only after inv
is not factual and hence on such ground extended period should not be

invoked.

In this regard, they placed reliance on the following judicial decisions to support

their contention; .

- Mercantile & Indus. Development Co.Ltd. Vs C.C.E. Mumbai-ii
- Gosmic Dye Chemical v. CCE, 1995 (75) ELT 721 (SC)

- T.N. Dadha Pharmaceuticals v. CCE, 2003 (152) ELT 251 (SC)
= Tamil Nadu Housing Board v. CCE, 1994 (74) ELT 9 (8C)

- Padmini Products v. CCE, 1989 (43) ELT 195 (SC) ‘

- Pahwa Chemicals Pvt. Ltd. v. CCE, 2005(189) ELT 257 (SC)

- Kolety Gum Industries v. CCE, 2005 (183) ELT 440 (T)
-, GTN Enterprises Ltd., Vs. CCE, 2006(200) E.L.T. 76(Tri. Bang)

Balance shert of companies being a publicly available document, alle

gation of

suppression of such information, not sustainable and extended period is not

invokable. In this regard, they relied on the following case laws:
- Martin & Hamis Laboratories Ltd. v. CCE 2005 (185) E.L.T. 421 (Tri)
-~ Hindalco Indus. Lid., v. CCE, Allahabad, 2003 (161) E.L.T. 346 (T)

- Rama Paper Mills vs Commissioner of C. Ex., Meerut 2011 (022) STR 0019

Tri.-Del

The Hon'ble Supreme Court in case of GCE Vs. Alcobex Metals 2003 (-

53) ELT

241 (SC) held that once the notice is issued under the proviso for larger period,

it cannot be treated as notice under main Section 11A ibid for shorter
six months. On this ground, since the notice is issued under provise t

period of
0 section

73(1), it cannot be converted into regular period and demand the Seivice Tax

under Section 73(1).

When the tax itself is not payable, the question of penalty under Sectior} 78 does

not arise. Further, assuming but not admitting, that there was a tax i
envisaged in SCN as explained in the previous paragraphs, when they

ability as
were not

at all liable for Service Tax and further also there was a basic doubt about the

liabitity of the Service Tax itself, they were acting in a bona fide belief,

that they

are not liable to collect and pay Service Tax, there is no-question of penalty

under Section 78 resorting to the provisions of Section 80 considering
reasonable cause for not collecting and paying Service Tax.

ittobea

All the grounds taken for “extended period of limitation” zbove i¢ equally

on their activity. Suppression or concealing of information with intent
the payment of tax is a requirement for imposing penalty. It is

proposition of law that when the assessee acts with 2 bonafide belief ¢
when there is doubt as to statute also the law being new and not yet un

applicable for penalty as well. There is lot of confusion of applicability th service
3

0 evade

settled
:specially
derstood

by the common public, there cannot be intention of evasion and penalfy cannot

- Hindustan Steel Ltd. V. State of Orissa - 1978 (2) ELT (J159) (SC)
- Akbar Badruddin Jaiwani V. Collector - 1990 {47) ELT 161(SC) .
- Tamil Nadu Housing Board V Collector - 1990 (74) ELT 9 (SC)

13.2:
- 18.12.2012.

Dates for personal hearing were fixed on 06.12.20

Shri V.S.Sudhir, Chartered Accountant and au

representative along with Shri Soharn Modi, Partner of M/s. Modi V

Sec@nderabad appeared for personal hearing on 18.12.2012. They re

the written

submissions made vide. their letter dated Nil received

Department on 22.02.2012. They submitted additional written rep
118.12.2012 and stated that the cost of material transferred be allowed as

12 and
thorised
entures,
iterated
by the
y dated
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deduction while calculating the taxable value. In this context, they ;:"equestéd :

for itwo days time for submitting : additional information in the é:ase and

requiested to decide the case taking into consideration their submissions in ‘d"}e .

case.

13.3

i

In the additional written reply dated 18.12.201% filed. during the

course of personal hearing, wherein, while reiterating the submis'sions; made in

their reply dated 21.02.2012, they, ir:_teralia, submitted as follows:

M

(iv)

(v

(vi)

(i)

| divisible into contract of sale of goods and contract of service,

The demand under the “Cdnstfructg‘on of complex service" for peridd prior to
1.6.2007 and under "Works contract service” after:1.6.2007 is not sustainabile. :
. L g . . H H

Assuming but not admitting the Service Tax, if'any, is payable in f‘;so far as .
levying Service Tax on the value of materials involved in the said Works .
Contract is concemned, it is Ultra-Vires the constitution ‘as Article 265 of
Constitution of India clearly stated that no tax can be collected without the
authority .of law. In the present case, Department has no authority to levy :
Service Tax on the materials portion involved in the contract. T '

The question came for consideration in Builders' Association of India & Ors, v. ¢
Union of India & Ors. [(1989) 2 SCC 645] and M/s. Gannon Dunkerley 3sCo. & :
Ors. Vs. State of Rajasthan & Ors. [(1993) 1 SCC 364]. 1t has;expregsly been’
faid down therein that the effect of amendment by introduction of clause 29A in
Article 366 is that by legal fiction, certain indivisible contracts are deemed to be

payment of Service Tax in respect of a particular works contract. In this; regards;
it is pertinent to discuss what a contract is. Can it be said that entire project of
Gulmohar Gardens is a Contract? According to Section 2 sub-section (7) of The
Indian Contract Act, 1872, Contract is defined as “an agresment enforceable by
law”. In this regards, it is important to note that they énter into an individual
agreement to sell for each unit in the Project Gulmohar Gardens. Later, a sale
deed is executed to enforce each such agreement to sell. A sale deed s’
governed by The Registration: Act, 1908 and is an important document! for both:
the buyer or the transferee and the seller or the transferor. A sale deed is
executed after the execution of the agreement to self, and after compiiance of
various terms and conditions between the seller and the. purchaser mutially.’

otherwise than for composition schems. : :
Without prejudice to the foregoing, on close reading ‘of Rule 3(1) and Rule 33}t
clearly specified that instead of paying Service Tax at the rate specified under
Section 66 ‘composition rate may be opted and such option can be opted before !
paying Service Tax in respect of the said works contract, therefore the IService
Tax so referred in Rule 3(3) is only the Service Tax paid at normal rates for the :
waorks contract service only and not under any other service, ! Co

It is also a well settled principle of law that the law does not compel a man to do ;
that which he cannot possibly do and the said principle is well expressed lin legal i
maxim “lex non cogit ad impossibilia” which is squarely attracted to the fa;cts and
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circurnstances of the present case. The unforeseen. circumstances beyond the
contro! of the noticee if resulted in payment of Service Tax under taxable service
as existed at that point of time, substantial benefit extended under another
service introduced at later point of time cannot be denied, In this regard, they
refied on the on the decision of the Hon'ble Tribunal in the case of Sundram

Fasteners Lid. v. Collector of Central Excise, Madras reported in 1987 (29)
E.LT. 275.

(\.riii) They paid an amount of Rs.38,13,888 However, notice has acknowledged only
' Rs.20,46,743.

(i) In case Service Tax, if any, is payable by them and composition benefit is not
extended, the Cenvat credit benefit on Input services should be extended and if
at all such benefit is not extended to them they shall be eligible to avail benefit
on inputs received by them as well.

) The penalty is not imposable on them and their case is a fit case for waiver of -
penalty under Section 80 on the following grounds:

a. Reasonable Cause
b. Bona fide Belief
¢. Confusion, Interpretation issues involved
13.4‘ Further, the noticee also made additional submissions vide their

letters dated 24.12.2012 and 02.01.2013 giving the details of consurnption of

materials in the said project and accordingly computation of service tax and as

well as on the basis of composition scheme.

o
14,

T have ca?'efully gone thréugh the show cause notice, written reply

submitted by the noticee, submissions made during the course of personal

hearing held on 18.12.2012, additional submissions made subsequently and

duly considered the case laws relied upon by them in their support.

is.

In the case on the hand, demand of service tax was made against

the noticee on the provision of service under the category of Works

Contract

Service during the period from 01.06.2007 to 31.12.2010. The rfature of

activity in the instant case is that the noticee undertook constriction of

residential complex having more than 12 residential units by name and style

as Qulmohar Gardens. Consequent to sale deed for semi-finished f]

ats, they

ent:?red into agreernent of construction/completion with individual buyers of

: resiidential units.

16.1 _ It is contended by the noticee that the construction of ry

units for individual prospective buyers intended for personal use

outside :purview of Service Tax in terms of Section 65(91a)(iii) of the

Act; 1994 and Board’s Circulars No.108/2/2009-ST dated 29.01.20
332/35/2006-TRU dated 01.08.2006 and Board’s letter F.No. Bi
TRU dated 27.07.2005 and as such there is no levy of service tax

would be pertinent to look into relevant provisions of the Finance A

which are reproduced hereunder:

rsidential
and are

Finance

09, F.No.

6/2005-

| Here, it

ct, 1994,
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Section 65(91a) of the Finance Act, 1 994

“191a) “residential complex” means'a:ny' complex comprising of--

(i} 4 building or buzldmgs having more than twelve residential units;
{ii) @ common area, arnd o _ o
{iii) | any one or more of facilities or services such as park, Izﬁ, parkmg space
community hall, common water supply or effluent treatment system located
within a premises and the layout of such premises is approved by an wauthorr.ty
under any law Jor the time being in force but does not include a compiex whlch
is constructed by:a person dzrectly engagzng any other person Jor des:gmng or :
planning of the layout, and the constructwn of such complex is mtended for
personal use as reszdence by such person S AN |
Explanation. —— For the remouval of doubts it is hef“eby cfe_cldrecf thait forlthie :
purposes of this clause — _ o ' :
(a) “personal use” includes i permzftmg the complex for use as reszdence by
another person on rent or without conszderatzon _ : 1 L
(b} “residential unit’ means a smgle house or a single apartment mtended
Jor use as a place of residence;] '

On & careful readmg of the above prov1s1ons 1t is clear that if a complex is
constructed. by a person directly engaglng any other person for des1gn1ng or
plannhing and the ¢onstruction of the said complex is intended for personal use
then such service is excluded from the levy of service tax. However, the Sald
exclusion is not apphcable to the individual remdenhal unit in a eomplex
haviflg more than twelve remdenﬂal units. Further, as nghtly contended by
the noticee that while interpreting the statutory provisions of the law no words
should be added or deleted. Further when the law is unambzguous the
same needs to be 1mplemented in Ietter 8 spirit and without any dev1at10ns
to it| From the above, the mtent of the legislature is very clear that
construction of entire residential compiex which is mtended for personal
use'is excluded from levy of serwce tax and not the smgle remdenhal unit’

in a complex. In this regard, the followmg case laws are rehed upon;

{i) Stafte Vs, Parmeshwaran Subramanl {2009 (242) ELT 162 (SC)] |

“15. In a plethora o f cases, it has been stated th(lilt where, the lang;age 13
clear, the intention of the legwlaMre is to be gathered from the language
used. Jt is not the duty of the court either ta enlarge the scope of t
legislation or the intention of the legtslature whern the Zanguage
af the Pprovision is plain. The court cannot rewrite the legtslatton Jor ;
the reason that it had no power to legislate. The court cannot add' words

Yo a statute or read words into’ it whlch are not there. The court cqnnot
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on an assumption that there is a defect or an omission in the

words used by the legislature, correct or make up assumed

deficiency, when the words are clear and unambiguous.

Courts

have to decide what the law is and not what it should be. The courts

adopt a construction which will carry out the obvious intention of the

legislature but cannot set at naught legislative judgment because such

~ course would be subversive' of constitutional harmony”.

(ii) UOI Vs. Dharmendra Textile Processors [2008 (231) ELT 3 (SC)]

“It is a well-settled principle in law that the court cannot read gnything

into a statutory provision or .a stipulated condition which is plain and

- unambiguous. A statute is an.edict of the legislature. The language

- employed in a statute is the determinative factor of legislative inteht.

Similar is the position for conditions stipulated in advertisements.’

Thus, the contention of the noticee in this regard is not acceptable.

In this

regard it would be pertinent to draw the reference to the Hown'ble CESTAT,

Chenna.l Bench, in case of M/s.LCS Clty Makers Pvt. Ltd., vs. CST,
(Fmal Order No. 507 / 12 dated 03.05. 20 12), wherein, it has been held
exclusmn inithe def’.untlon of the service is for a complex intenided for
use and the clause cannot be applied to individual flats in a complex.

in the circulars relied upon by the noticee, it has categorically been

Chennai
that the
personal
Further,

clarified

thai; when thé ultimate owner enters into a contract for construction of a

residential complex (emphasis supplied) with a builder and after such

construction the owner receives such property for personal use then {
is excluded as per the definition provided under Section 65(91a) of the
Act,: 1964. Thus, it appears that the noticee failed to underst
provisions of statute and content of the said circulars. It is also pery

mention that it has clearly been brought out in the show cause notice

he same
Finance
and the
tinent to
that the

derﬂand_of gservice tax is in consonance with the Board’s Circular dated

29.01.2009, Thus, the contention of the noticee is not acceptable and

laws are clearly distinguishable to the facts of the case. For instance

of M/s Classic Promoters and Devélopers, M/s Classic Properties

the case
s in case
Vs, CCE

Mangalore [2009-TIOL-1106-CESTAT-Bang], it is only an interim order while

disposing the stay application and has not attained finality. In cases
Associates Vs. CCE, Calicut - {(2009) 22 STT 450 (BANG.-CESTAT)|

Sai' Constructions vs Commissioner of Service Tax, Bangalore [2009

of Ardra
and Shri

016) STR

0445 Trj..—Bang]; the matter was remanded for denovo and the issué has not
I .

reached finality.
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It is also contended by the noticee that the explanatici)n undézrf
1. 65(105){zzzh) was inserted only with effect from 01.07.2010 anc_i'tlfiei
is prospective in terms of th:e:claﬂﬁcation issued by the Board Vj.ide letter -

i -

No.334/1/2010-TRU dated 26.02.2010 and as such levy of Service Tdx

on the construction service prior to that date is not i‘enable. Before going into

the m

which is reproduced hereunder:

erits of contention, it would ;be_ relevant to look into the said exﬁlanatidh :
‘?Explanation.;-—For the purposesi of this sub-clause, construction of g com;%lex whic:h :
is intended for sale, wholly ar pérﬂy, by a builder or any person aufhoﬁsjed by the

: . . i . | : I )
builder befors, during or after construction (except in cases for which no sum ifs _
received from or on behalf of the' prospective buyer by the builder orla person

authorised by the builder before the grant of completion certificate by the, authorftj/ :

competent to issue such certificate under any law for the time b'eing in fq:rce) sha?l 5

be deemed to be service provided by the builder to the buyer.” _ i

authoerity. In other ‘words, even sa_le'of constructed complex is deemed service

and the same is subjected to levy of Service Tax in case the same has taken

before grant of completion certificate by the competent authon'tyi which_

was |hitherto éxerilpted from levy' of Service Tax ‘under the _cate'éow of:

construction of complex service. However, in the instant notice, the élfnountsf -
received from each individual customer to the extent of sale deed value were.

already excluded from the value -of . taxable services for the purp}os_e of’

computation of service tax, Thus, there is no demand of Service Tax on the :

value corresponding to the sale of re:sidentiai units and demand was made only

on the
Le, p
inasm
notice
dated

F amounts received from the ci;étdmers towards construction agréementi
ost execution of sale deed. _E_Hérice, there is no case for the 1?'10ticee§
uch as their contention was ali"éétdy considered po'sitively in ﬂle'd;emand
itself.  Similarly, the reliance placed on Notification N0.36/2010-ST
26.08.2010 is also of no helﬁ ':tca; their case. As‘f regards to the reéliance :

placed! by the noticee on the Boar@:;i*s Circular N05.151'/2/2012—ST.£dated

16.02.

2012, the said circular dlariﬁed fhe issues relating to Tripartite Bufsiness 5'

Model.| However, in the instant case, there is no such business. model and oo

accordingly reliance on the gaid circular is misplaced by the noticee. Thus

there is no case for noticee inasmuch as the same was already considered in
. I
the shqw cause notice itself i

16.3

|

It is also contended by the noticee that the consti'ucti(;r:n of
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compiexes' undertaken by them cannot be classified under two categories
based on the period of provision of gervice and accordingly the demand is not

sustainable. It is not in dispute that the service category of ‘constriction of

resid;ential complex’ was introduced with effect from 16.06.2005 and was very
‘much in existence during the material period. Works Cdntract SBervice came
into  being w.e.f 1.6.2007 and includes services such as construgtion of
residential complcx, erection, cominissioning or installation, etc.,| with a
specific cqﬁdition that there should be transfer of property in goods involved in
the éxecution of such contract and the same should be liable to sale fax. The
only! new _acﬁvity brought in the ambit of Service Tax under Works Contract
servi;.ce was services relating to carrying out turnkey projects including EPC
projéc’cs. The very purpose of introduction of works contract service was to
enable the service provider to pay the Service Tax on the service portipn alone
whefe thére was a possibility of bifurcation of materials and service values.
This.: will in no way imply that services provided are classified under two
catelgories. Further, there is mo dispute that the noticee undertook the
con;strucﬁon of residential complex having more than 12 residential tnits. It
' wouzld be pertinent to mention that clause {c) of the explanation of works
con;tract .sef,vice as provided under Section 65(105)(zzzza} of the Fingnce Act,
'19914 covér.s!, serviceé relating to construction of a new residential complex or a part
thereof only. In this regard, reliance is placed on the following judicial
proinoun'ceﬁ_lents:

{1) ' Alstom Projects India Ltd Vs C3T, Delhi [2011. (23) STR 489( Tri-

Del}}, wherein it was held as follows:-

u(2) The entry “Service in. relation to execution of worik coniract” as defined in
Section 65(105)(zzzza) is different from services defined in other sub-clauses of
Section 65(105). In fact, as discussed above, Section 65(105) (zzzza) read with
Rule 2A of Service Tax (Determination of Value) Rules, 2006 and Work Contract
(Composite Schemes for Payment of Service Tax) Rules, 2007 only provide a new
machinary provision for assessment of Service Tax on “Erection, installation or
Commissloning Contracis”, “Commercial . or industrial construction contiacts”,
“Residential Construction Service Contracts” and "EPC Contracts” invelving transfer
of property in goods on which Sales Tax/VAT is chargeable. But it does notmean
that these contracts were not liable to Service Tax prior to 1-6-07 as, as discyssed
above, “erection, Installation or commissioning services”, “commercial or industrial
construction service”, Residential constructions services were taxable even rior o
1-6-07, even if the same involved usefsupply of goods on which Sales tax/VAT was
payable. Similarly in respect of EPC contracts which are divisible contragts for
design & engineering, procurement of goods, erection, installations &
commissioning, Service Tax was chargeable even prior to 1-8-07 on these taxable
service component. The taxable services covered by Section 65(105)(zzzza) and
the services covered by Saction B5(105)(zzd) [eraction, installation or com ission
services], Section 65(105)(zzq) (Commeércial or industrial construction service) and
Section 65(105){zzzh) {residential construction service] are overlapping. While w.e.f.
1-8-07, following the principle of harmonious construction, it can be said that while
Section B5(105){(zzzza) would cover the services defined by Section 65(105){(zzd),
Section 65(105)(zzq), Section 65(105)(zzzh) and EPC contracts which involve
transfer of property is goods on which tax as sale of goods is leviable, and $ection
65(105)(zzd), 65(105)(zzq) and Section 85(105)(z7zh) will cover erfection,
installation or commissioning service, ‘commmercial  or industrial construction




(8) Tribunal in case of Sunjt Hi-tech Engineers 1 td v, CCE, Nagpur (para 5 o{‘ the = |
Jjudgment), reported in 2010 (17} 8,T.R. 121 has held that construction service was -
taxable  even during period prior -t 1-6-07, the date from which - Section
B5(105)(zzzza) regarding ‘works contract service’ was introduced.” - :

will be' against the intention of the. legisialion to tax- “erection, installation or
commissioning services”, “commercial or industial construction. services!, or |

9]
1]
&
=
=1
o]
N
—
—
o]
=
E
2
=
3
o
=
[=]
Ll
—
X
m
=3
(1]
= H
=
[=3
1)
-
&
]
=
Q
>
o
o
_—
—
&
'
N
(=N
:-'
=]
[%3
—
-
[
o
ot
¥
flu]
=

i
@) M/s.LCS City Makers Pvt; Ltd., vs. CST, Chennai (Final Order Noj

507/12 dated 0_3.05.2012):,- wherein, it was held as follows: Z

“10.2. We ‘have examined this argument. What we find is that the entry in séction 85

L105) (zzzza) of Finance Act, 1 994,: called as “Works Contract Service” covers certain

Following the ratio of the above refe:rfqrd decisions of the Hon’ble 'I‘ribu{lal and|

going
the n

Servic

contention of the noticee in this regard is not acceptable.

16.4

of tax

Contract (Compositic_)n Scheme for'paj«fment of Sérvice; Tax) Rulges, 2007 The

o - i R ot B
service tax paid by:the noticee ‘under construction of complex service for the P

provis

should bg comnsidered as payment of service tax. Before goin
the contention, it would be pertinent to look into

provisions of the Act, which are as fol_'ldw?s: o '

Rule 3|of the Works Contract (Compbfsitidn Schermne for

Rules,

by the facts of the case, the activity of construétion service provided by’
bticee clearly falls under clauée (c) of the 'explanation of works contract:

e in terms of ‘Section 65( 105)(zzzza) of the Finance Act, 1994, Thus, the:

: . e : . | o
It is further contended by the noticee that the benefit of pe‘iyment;

under coinpo_sition scheme sh{:oﬁl_d be extended to them uxjder the EWorks f

ion of services pertaining .to;"i%npugnéd projef%:t prior to 01.0$.20.07 _:'

g into the meérits of 1

! -
‘the relevant staj:f;t;tory 1

|
- : : i 3
payment of Seruicffa Tax)
2007: o o
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(1} Notwithstanding anything contained in section 67 of the Act «{md rule

2A of the Service Tax {Determination of Value) Rules, 2006, the person liable to

pay Service Tax in relation to works contract service shall have the option to

discharge his Service Tax liability on the works contruct service provide

prov‘i'ded, instead of paying Service Tax at the rate specified in section

d or to be
66 of the

- Act, by paying an amount equivalent to two percent of the gross amount charged

for the works contract.

Explanation: For the purpose of

fthe rate of two percent has been increased to Sfour percent with effect from

01.03.2008 vide Notification No.7/2008-ST dated 01.03.2008)

' (2} The provider of taxable service shall not take CENVAT credit pf duties

or cess paid on any inputs, used in or in relation to the said works

under the prpvisions of CENVAT Credit Rules, 2004.

contract,

(3) The provider of taxable service who apts to pay Service Tax under

these rules shatl exercise such option in respect of a works

_prmr to. paymenf: of Service Tax in respect of the said works

contract

rcontract

and the optton s0 exerczsed shall be apphcable Jor the entire works confract and

shall not be withdrawn until the comp?etton of the said works contract.

Rule 3(1} of the said Rules gives an option to the provider of taxable

service to

dzscharge the Service Tax on composition basis. Rule 3(2} specifies ﬂLat credit

on 1nputs used -in providing such service shall not be allowed.

mentions that the provider of taxable service shall exercise such

Rule 3(3)

gn option

prior to payment of Service Tax in i‘espect of the works contract. Thus, the

payment of Service Tax under composition scheme is subject tp certain

conditions as mentioned above. It is the responsibility of the service provider

to follow the conditions to avail the benefit under the said scheme. The service

prdvider has to exercise an option before making payment of Servi

respect of works contract for which they intend to avail the benefit |

ce Tax in

under the

sald scheme Smce the option is f0 be exercised before making payment of

service _tax in respect of works contract and in the instant case the noticee

already paid service tax under the category of construction of complex service

in ‘respect of such works contract, the noticee is not entitled for the benefit

un:der the composition scheme. In this regard, the reliance is pladed on the.

def:ision of the HMon'ble High Court of Andhra Pradesh in the case of M/s.

Naigarjuna construction Company Limited vs. Government of India |

STR 321 (A.P.}], wherein it was held that:

2010 (19)




The|above said decxsmn is affirmed by the Hon’ble Apex Court [2012 TIOL 10?-
SC-BT.
category of constructlon of complex semce should not be taken mto -
consideration defieg any logic. It is further contended by the noticee ' that the :

project undertaken by them is not covered under smgle works contract and

that

indiv
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On a frue and fair construction of Ruie 3(3) of the 2007 Rules itis. clear that
where in respect of a works contract service tax has been paid, no optlon to pay . |
service tax under the composmon scheme could be exercised. There is no
ambigmty in this provision. The entittement to ava:l the benefrts of the;
composition scheme js only aﬂ‘er an oplion is exerc:sed under Rule 3(3) of the_
2007 Rules and this provision specr fically enjoins a drsquairﬁcatron for exercrsel
of such opf:on where Service Tax had been paid in respect of a works contract, l
To puf it succ.'nct!y, where Se:wce Tax has been paid in respect of a works' i

contract, the eligibility to exercrse an oplion fo avail the beneﬁts of the |
compaosition scheme inder the 200? Rules is excluded ” ‘

rictual buyers as such the beneﬁt of composmon scheme should be

extended to them in respect each such contract w]nch was entered a.fter

01.06.

than

subjected to levy of servxce tax and accordmgly the enure complex is one Works g

contract in terms of the provisions of clause (c) of the explanation under Works o

plex havmg more

Contract Service as ‘provided under Sechon 65( 105)(zzzza) of the: F111ance Act

1994

contract ie., enure complex and each such construction of res1dent1a1 umt

cannc

¢ be construed as separate works contract. Thus, the contentmn of the;

nofticee is not acceptable

16.5

It is also contended by the noticee that Lhe value of the matenalsr

involved in execution of i Impugned pro_;ect should be allowed as deductlon from i

the vilue of taxable services in tcn_ns of Rule 24 of the Se

mce Tax

(Detertnination of Value) Rules, 2006 There is no dxspute that the value of

works
less th
in tery

has cle

into ag
of prop

value d

contract service would be the ‘gross amount charged for works contract

e value of transfer of property 1n goods involved in such Works cqntract

ns of Rule 2A of the Rules, ibid. It is also pertinent to mentton that 1t

rarly been brought out in the notlce that the gross receipts were! taken
count as the noticee failed to subrmt the deta_tls of the: value of transfer
erty in goods Further, the onus lies on the tax payer to estabhsh the

{ transfer of property in goods involved in works contract to deduct 1he

Further the contentlon of the notlcee that payment: made under the :

separate contracts for each remdennal umt were entered mto w1th :

2007 and no Payment of tax was made ‘In the mstant case, there is no

dispute that the nomcee undertook the constructlon of com

12 residential umts - The constructwn of enttre residential complex 1s.

Fuarther, the construction of each res1dent1al unit is only a part of works -
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value of the same from the taxable value. However, in the instant case, the
noticee could not produce any meaningful documentary evidence cxcept
-submitﬂng a mere statement of consumption of the materials, On perusal of
the caxne, it is observed that the statement was given without any supporting
docu?mentary evidence. Further, the statement does not specify at least that
the sald ccnéumption pertains to the impﬁgned project. It is also periinent to
mention that the Chartered Accountant has simply certified that the jsame is
as extracted from thelr books of accounts on computer, but failed to mention
the certificate is relafed to which pro_]ect It is not on record that the Chartered
Accountant has verified the gcnumeness of the purchase transactipns and
subsequent consumptlon details. Thus, the statement submitted by the
noucce without anv meaningful supporting documentary evidencs is not

acceptable

16. 6 . On their request for extcnd'mg the benefit of Cenvat credit, it is
j seen t‘nat the issue is beyond the Scope of the show cause notice |and the

notlcee are openr to: claim the same subject to compliance of the legal

o i1 ;prmnsmns to th1s effect

|

17.1 On the issue of limitation, it is contended by the noticee| that the
non-payiment of service tax is only due to interpretation of statutory provisions
and acccerdingly extended period of limitation is not invokable. In the instant
casc in view of the discussions supra, it has clearly been established that the
semces provided by the noticee mghﬂy classifiable under Works |Contract
Scmce and the same are subjected to levy of service tax. Further, there is no
am@gui_ty in the law and no interpretation is required. The act of non-
payment of service tax was unearthed only through the detailed investigation
ca;ri*ied out by the department. Thus, the contention of the notigee is not
acccptablc and the case laws rehcd upon by the noticee in this regard are
dlshngulshablc to the facts of thc case. For instance; in case jpf Jagriti
Industr1es Vs Collector of Central Excise, Aurangabad [2001 {127) ELT 0841

Trii »»Dclj the classification lists filed by the assessee were duly approved by the
department

' 1'7:.2- It is further contended by the noticee that they infdrmed thc
department about the receipts towards provision of the said services|vide their
letters and és such there is no Supﬁression of facts on their part. Adcordingly,
extended period of limitation is nct invokable. In the present Indian Tax

Regime, many reforms have taken place in order to liberalise the system of
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payer. ACCordihgly, se?lf—

: - In the system of Self—Asfsessmexillt,;

e due date ‘and also to file the periodical returns i.e., ST-3 Returns 1Ln

In the instant case, it is oﬁ record that the noticee got ré_:gistéred Wlth ;
the {service tax department. As"pe'f Rule 7 of the Service Tax Rules, 1994;1; :

registered person js required. t@ file §T1-3 Retulfns on hat

f—yeﬁaﬂy E b_.asis? blvy :

. T RS ] I
.- Itis on record that

M/s. Mehta & Modi Homes and not by the ;
letter] it is observed that the said -iﬁfdrmation was furnished Ey them
being asked by the department and .;iic;t on their own. ?I—Ience

be -cgnstrued thatf the noticee 'disél'o‘sed

pertinient to menﬁén_ that the fact of non-payment of service'tax.woﬁld npt{Z
haverl : e : ‘ r _ l

depariment. | The ;noticee on onei hand failed to discharge. the st'f
obligation cast Upon them and on other hand pleads that there
suppression on their part and the zis'ahle is not acceiatable.

reliance is placed 011 the following judicial Pronouncements:

{i} CCE, Surat-I; -vs. Neminath -Fabi_;ics Pvt. Ltd [2010 (256) ELT 369
(Guj)]: | | ’

‘16. The termfhi'-from”thch the ,ber?‘dd of “one yeaf’g or “five. yéaré” ‘ .
qomputed is the relevant date which has been deffnefd in sL.rb-éecﬁbﬁ*(.‘.?)ﬁD of
ection 114 of the Act. A plain reéd}n:gr: of the said definition shows lfhat-thé cc:)ncepf(
of knowledge by the departmental anhiority Is entirely abéent.’ Hencé, if orie iﬁvporf-s;
such concept in sub-section {1) of Sfec't;ion 11A of the Actz or the pro;)iso 'i‘heréiundeﬁgj

it would tantamount to rewriting ' the statutory pravfsion and | no--:_cané)h : of;j

[

a stafutory Tribunal. : S ;
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to mean that because there is knowledge the

suppression which stands established disappears. Similarly the concept of

. reasonable pericd of fimitation which is sought to be read into the provision
g of the orders of the Tribunal also cahnot be permitted in law when the sta

has prowded for a fixed period of limitation. It is equally well settled tha

by some
ute itself

it is not

opern to the Court while reading a provision to either rewrite the per;od of [limitation

S or cz_ufa.r! the prescribed period of limitation.

18. The Proviso comes into play only when suppression efc. is established or

star’:ds admitted. It would differ from a case where fraud, etc. are merely alleged and

are- drsputed by an assessee. Henge; by no strefch of imagination the concept of

knowledge can

be read intoc the prows:ons because that would tantamount to

rendering the defined tenn "re{evant date” nugatory and such an mterpretapon is not

permissible.”

(i) CCE, Visakhapatnam Vs M/s. Mehta & Co [2011-TIOL-17-SC-C

(264) ELT 481 (SCJI:

“Ceniral Excise — DEMAND —

lssued within five years from

vahd Although the respondent has pleaded that it was done out of ignorar
there appears o be an intention fo evade excise duly and corfravention
provisions of the Acl. Therefore, proviso of Section T1A ( 1) of the Act wq
attracted fo the facts and circumstances of the present case. The cause 0
. i.e., date of knowledge could be aftributed to the department in the ysar 199
penod of limitation of five years is. computed from the aforesaid dale, th

cause nofice having been issued on 15.5. 2000, the demand made was

within the pericd of limifation as prescribed, which is five years.”

As regard to the contention of the noticee that Balance Sheets of ¢

are public documents and exi;ended pericd is not invokable, it

pertinent to refer to the decision of t_he jurisdictional bench of Hon’bir

in the case of CCE, Calicut Vs Stf:el Industries Kerala Ltd [2005 {1

(anBang)} , wherein it was held that the theory of universal kne

respect of balance sheet being a publlc document, is not attrac

in view of the discussions, the invocation of extended period of liz
terms of proviso to Section 73(1) of. Lhe Finance Act, 1994 in the inst
_]ust and the contention of the notlcee is not acceptable and it is j

say that the case laws relied mpon by themn in this regard are dists

té the facts of the case.

1‘8. it is further contended by the noticee that relied upon

were not supphed to them and on this count alone the show cau

!ntentron to evade - Limitation — Show Causel
the date of knowledge of the Department is

</ 2011

Notice

ce, but
of the
uld gef
F action,
7. If the
e show

clearly

ompanies
would be
Tribunal
8) ELT 33

ywledge in
ted to the
Department of Revenue in absence of any declaration by the assessece. Thus,
nitation in
ant case is
neecdless to

nguishiable

documents

se notice is




i

)
(Guj)):
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taxation and in the process faith is reposed on the tax payer. : Accordingly, se;lf—i

0 . o Lo
assessment system has been introduced. In the system of. Self—AsSessment,-

greater responsiﬁility is shouldered on the

the |service  tax départmen‘t. As 156;" Rule 7 of the Service Tax Ruk?:s, 199%&,’ :
every registered person is required tdfile 8T-3 Retullfns on half-yearly

25 of the follow@g month of that: barticular ha.lf&ea@r.f

department. The ‘noticee on one: hand failed to

seen light of the day but for the detailed investigation carried_.out‘gby the '

dischaf‘ge; the stzéttutmy f

obligation cast- upon them and.o"n :pther hand pleads thét there is noé{-

suppression on their part and thé';sa'me is not acceptable. In this I:jegard,

relian

¢e is placed on the Iollowing Jjudicial pPronouncements: )
CCE, Surat-l; vs. Neminath Fabrics Pvt. Ltd [2010 (256) E.LT 369

16.  The termini from which the -pariod of “one- year'ior “five years” has% to bej

- Qomputed is the relevant date ‘which has been defined in sub-sect:i;')'n-‘(.?j)(fr) of

g

{n

ection 114 of the Act. A plain reading of the said definition shows that the concept

a isfatutory Tribunal.

tax payer to classify th%e taxatf:le‘f |

service, assess the liability of taxibr:.l the services provided by tllem,'frnaintafjn 5

lbasisfr by :
ItlS on Tredord tha;t.t f
. i . d : ‘ . ’ |
though the noticee got registered, they did not file such half-yearly returns ‘fo;

i

i

of knowledge by:the departmental authority is enlirely absent. Hence, if orie ir‘nports}f R
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17. The provisc cannot be read to mean that because there is knowledge the
suppression which stands established disappears. Similarly the cor[xcept of

. reasonable period of limitation which is sought to be read into the provisiorniby some

. of the orders of the Tribunal afso cannot be permitted in law when the statute itself
' has provided for a fixed period of limitation. It is equally well setffed that it is not
open to the Court while reading a provision to either rewrite the period of llimitation

' or curtail the prescribed period of fimitation.

18. The Proviso comes into play only when suppression efc. is estailished or
siands admitted. it would differ from a case where fraud, etc. are merely alleged and
are disputed by an assessee. Henée by' no stretch of imagination the cbneept of
knowledge can be read into the prowsrons pacause that would tanfamount to
rendering the defined term "re!evant date” nugatory and such an interpratation is not

. permissible.”

(ii) CCE, Visakhapatnam Vg M/s. Mehta & Co {2011*TIOL-17—SC~CX/ 2011
(264) ELT 481 (SC)I: |
‘«Caniral Excise — DEMAND — Intention to evade - Limitation — Show Cause, Notice
ISSUGd within five years from the date of knowledge of the Department is
' vai.ld Ah‘hough the respondent has p!eaded that it was done out of igniorarjce, but
there appears fo be an infention lo evade excise duty and contraventior of the
provisions of the Act. Therefore, proviso of Section 11A (1 ) of the Act would get
atiracted to the facts and circumstances of the present case. The cause of action,
i.e., date of knowledge coulid be atfributed to tha department in the year 1997. If the
penod of limitation of five years is.computed from the aforesaid date, the show
' cause notice having been issued on 18. 5.2000, the demand made was clearly

i within the period of fimitation as prescribed, which is five years.”

As regard to the contention of the noticee that Balance Sheets of ¢ompanies

are public documents and extended period is not invokable, it |would be

pertinent to refer to the decision of the jurisdictional bench of Hon’bi Tribunal
in the case of CCE, Calicut Vs Steel Industries Kerala Ltd [2005 {188) ELT 33
(Tn—Bang)} , wherein it was held that the theory of universal knowledge in
respect of balance sheet being a pubhc document, is not attracted to the
Department of Revenue in absence of any declaration by the assessee. Thus,
in view of the discussions, the mvocatwn of extended period of limitation in
terms of proviso to Section 73(1) of the Finance Act, 1994 in the instant case is
ju;st and the contention of the noﬂcee is not acceptable and it is needless to
sz!ly that the case laws relied upon by them in this regard are distinguishable
té the facts of the case. :

18. It is further contended by the noticee that relied upon documents

were not supplied to them and on this count alone the show cause notice is




not

contg

19.-
on merits or
notice is liahl
section (1)
intere
also 4

able for benalty under Sectioﬁ
failed

ibid reg

and ag cordingly rendered themselveg liable for peﬁa.lty under Section 7’7 (2) of

the Act, ibid.

20.

passed]|

demand and the remaining

(i) Interest at the applicable rate(s)

ordered for recovery from M/s

Finjance Act, 1994,

mtion of the noticee is not acceptable,

Bt under Section 75 of the Act, fibid.

to furnish true and complete f
- under|Section 70 of the Act, ibj id

()  Demand of Rs.1,38,13,576/-

is ‘adjusted against the ab
amoﬁnt is to be paid by them,

g with th_é applicableg
In this situation, the notices are |
of the Act, ibid. Further, the hoticee

acts to the department ag prescribed

78

Wwith Rule 7 of Service Tax Rules, 1994 |

I
i
i
|
i

ove confirmed

i
Ve is
-Medi Ventures under Section 75'?0{

I

on the amount confirmed at (i) abo




(iiiy Penalty of Rs.
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1,38,13,576/- {(Rupees One Crore Thirty Eight Lakh

Thirteen Thousand Five Hundred and Seventy Six only} equiyalent to

amount confirmed at {i) above, is imposed on M/ s.Modi Ventures under

Section 78 of Finance Act, 1994 read with Section 38A oi Central

Excise Act, 1944 made applicable to Service Tax vide Sectipn 33 of

Finance Act, 1994,

However, they may exercise the option for paying reduced penalty

of 25% of the above penal amount subject to fulfillment of conditions

prescribed therefor in Section 78 of the Finance Act, 1994

read with

Section 38A of Central Excise Act, 1944 made applicable to Service Tax

vide Section 83 of Finance Act, 1994.

(iv) Penalty of Rs.5,000/- {Rupees Five Thousand only} is imposed on
M/s.Modi Ventures under Section 77(2) of the Finance Act] 1994 for

/s.Modi Ventures,
5.4-187 /3&4, 11 Floor,
MG Road. Secunderabad-500 003 :[By RPAD)

failure to furnish true and complete facts to the department

within the

fime period as specified under Section 70 of the Finance Act, 1994 read

with Rule 7 of the Service Tax Rules, 1994,

e e/ L

el M2

~ - {ow. . W)
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