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Form of Appeal to

“En the Customé,

[See rule 9(1)] _
the Appellate Tribunal under sub-Section {1} of Section
86 of the Finance Act, 1994

Excise and Service Tax Appeliate Tribunal

APPEAL NO.utieencrinnnnrennanian.s of 2015
BETWEEN: '
BIl/s. Miodi Ventures,
- 5-4-187/3 & 4,
21 Floor, Socham Mansion,
M.G Road, Secunderabad- 500 003. cveanse . Appellant
Vs.
 The Coinmissioner of Service Tax,
Service Tax Cémmissione-mte,
L.B Stadium Road, Basheerbagh,
‘Hyderabad - 500 004, . mevsecnnnaens.  Respondent
| 01(a) [Assessee Code [@JFMO646DST‘OOI
(b) | Premises Code 15213050001
(c) |PANor UlID . _AA.JFMO6:46D
{¢) | E-mail Address . i.nfo@modiproperties’.com
(f} | Phone Number 091-40-66335551
{g) | Fax Number  091-40-27544058
02, The Designation and Address of the | The Commissioner of Service
Authority passing - the  Order Tax, Service Tax
Appealed against. ' Commissionerate ‘
‘ , L.B Stadium Road, Basheerbagh,
= _ | Hyderabad ~ 500 004. :
03. Number and Date of {he Order | Order-In-Original  Ng. HYD-
appealed against ‘ SVTAX-000 - COM - 04 g, 05 /|
- _ . {15-16 dated 31.08.2015"
04 ‘Date of Communication of & copy of | 07.10.2015 . - — ==
the Order appealed against
L.05. - |I'State of Union Territory and the Telangana, | Commissioner - of
N> Commissionerate in which the order | Service Tax, Service  Tax |
I or decision of assessment penalty, | Commissionerate Hyderabad-
N s ) ate, yderaba
N was made 500 004. \ S
06, f the order appealed against relates ‘DT*WMF‘
O more than one Commjssionerate,
ention the names of all the
Ci mmissionerate, so far as it relates
. |to'the Appellant L -
107. . | Designation  and address of the| Not Applicabie T
e adjudicating authority in case where
‘ the order appealed "against is an
: order of the Commissioner {Appeals)




Challan under which the deposit is
made shall be furnished)

If not, whether any application for
dispensing with such deposit has
been made?

08. Address to which notices may be| M/s Hiregange & Associates,
: sent to the appellant “Basheer Villa”, House No: 8-2
' 268/1/16/B, 2nd Floor,
Sriniketan Colony, Road No. 3,
Banjara Hills, Hyderabad - 500
034 : '
{Also to Appellant as stated in
‘ ‘ - : cause title supra.)
09. Address to which notices may be|The Commissioner of  Service
sent to the respondent ' Tax, Service " Tax
Commissionerate’ : ‘
L.B Stadium Road, Basheerbagh,
. : Hyderabad — 500 004.
10. | Whether. the decision or order Yes.
appealed against involves any '
question having a relation to the
rate of Service Tax or to the value of
goods for the purpose of
-assessment. :
11. Description of service and whether | Works Contract service
in ‘negative list’ : ' Not in Negative list ,
12, Period of Dispute January 2011 to Decernber 2011
s January 2012 to March 2014
13(i) | Amount of service tax, if any . Rs.60,63,492/-
: ‘Demanded for the period of dispute | Rs.74,39,581 /-
Amount of interest involved up to| R, &%/ - (Approx.)
{the date of the order appealed -
against ' ‘ ‘ ' :
- {il}) | Amount of refund. if any, rejected or | Not Applicable
: disalowed for the period of dispute. - -
{iv} | Amount of penalty imposed Penalty imposed under Section
‘ | 76, 77 & 78 of the Finance Act,
. 1994 : _ '
14(1) | Amount of service tax or penalty or | An amount of Rs.57,06,890/-
D Interest deposited.” If 50, mention ; was already paid. by cash Rs.
the amount deposited under each | 55,66,170/- and by utilizing
“heading the box. {A"copy of the|Cenvat credit Rs 1,40,720/-And

same was adjusted for payment
in terms of section 35F of Central
Excise Act,” 1944, (Challans

enclesed as annexure-J)

E)t applicable

15.

Does the order appeaied against also
involve any central excise duty.
demand, and related fine or penalty,
so far as the appellant is concerned?

No

4 16,

Does the order appealed against also

nvolve any customs duty demand,
-and related penalty, so far as the

_appellant is concerned? .

No




17,

' Subject matter of dlspute in order of

vii) CENVAT

priority (please choose two items
from the list below) ‘

[i) Taxability — S1. No. of Negative
List.

i) Class1ﬁcat10n of Services -

“1ii} Applicability of Excmptmn
‘Notification No.,

'iv) Export of Serv1ces

v) Import of Services

vi} Point of Taxation

viii) Refund
iz} Valuation
X} Others]

Priority 1 - Taxability

Priority 2 -Valuation

18.

Central Excise Assessec Code, if
registered with Central Excise

Not registered with Central.
Iixcise

19,

Give details of Importer/Exporter
Code {IEC), il registered with
Director General OF Foreign Trade

Not Applicable

20.

‘covered by the said Order-in-Appeal.

If the appeal is against an Orderin-
appeal of Commissioner {Appeals),
the number of- Crder-in-original

Not applicable

21.

‘Whether the respondent has also
| filed Appeal

against the - order
against which this appeal is made.

No, as per the knowledge of the
appellant

22,

If answer to serial number 21 above
is Yes’, furnish details of appeal.

Not Applicable

23.

Whether the appellant Wlshes to be
Heard in person?

Yes,
of thls Honorable Tribunal.

At the earliest convenience

24.

| Reliefs claim in appeal

To set aside the impugned order
to the extent aggrieved and grant
the relief claimed. N

i
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STATEMENT OF FACTS

A, M/s Modi Venture, Secunderabad (Hereinafter referred to as ‘Appellant)) is
‘a partnership firm mamly engaged in the sale of residential houses to
.prospectwe buyers durmg and after construction. In some cages sale cleed; ‘

fm: the entire saIe consm.dera‘ﬂ:mn iz beamr executed In other cases sale

deed is belng executed for semi- finished construction along with an

_g.reement of -constructmn. This is being done soIeIV to enable the

customer obtann a he) s1 g . loamn, 'E‘he housing finance companv

requrres a title deed '&o release the f‘ rst tranche of housing loan.

Balance is released at time of handuver. Sale deed is registered and

-appropriate ‘Stamp Duty’ has been discharged on the same.

B. Various.charges are recovered ur‘lder‘the said agreem_eats as under;
B a. Value towards the sale deed .
b. Valuel'towards the co115‘rmctio_n agreemerlt
¢. Other Charges like electrieity charges_, Vetc.
d. Collec‘;iorr of | ta:;es -like | VAT, Service Tax, Stamp Duty and

Registration Charges from t_he bu_ye;r

- C. The: levy of service tax on such arrangements has seen a falr share of
l1t1gation and amendments The Appellants were also a party to the
litigation process and matters for earlzer perlods are pending at various

adjudwanon / Jjudicial forums

D.In July 2012, ‘i.he service tak 1aw underwent a paradigrn shift and
importantly, the exemptlon for personal use available for construction of
reswlentlal complexes was - 1emoved Accorclmgly, it became ev1dent that
-servu:e tax was payable on. the construction agreement as per valuatlon
prescrlbed under Rule 24 of the Service ’l‘ax {(Determination of Value) Rules

2012 i.e. on a presumed value of 40% of the contract value The Appellant

)
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regularly discharged the service tax on the said value in normal course, It
also discharged service tax on other charges However, it did not dischar ge

service tax on sale deed vaIUe and on the value of taxes collected. .

E, In view of ea.rher lltlgatten the: Department preferred to isstle a periedic
SCN for the penod from January 2011 to December 2011 and January
2012 to March 2014 desplte the Appeliants having d1scharged the ser\nce
tax voluntarlly durlng the sald per1od The sald; SCN was duly responded by

the Appellants

. F. The detaiied working of the receipts and the e_ttribution. of the said receipts
was provided to the Department a'uthorities, identified receipt wise and flat

wise. The summary of the same is provided hereunder:

Description ‘ - Recejnts Non taxable | Taxable
Sum of towards sale deed 11,97,50,803 | 11,97,50,803
Sum of towards agreement of 12,17,77.274 | - 12,17,77,274
construction : ‘ :
Sum of towards other taxable - 15,14,611 © 15,14,611
rece1pts
Sum of  towards VAT, | 1,589 1,785 1,58,91,785
Reglstration-charges, eto _

. | 0 ]27.69,24,159 | 13,56,42,588 | 12,533,071 935J

G.'.Acct)’l'dingly, the Appeliants explained that the value of taxabie services .
consututed 40% of Rs. 12,32,9] 935/- le. RS 4 ,98,16,774/~ and the
service tax thereon calculated @ 10. 30/o f01 recelpts upto March 2012 and
@ 12 36% thereafter constltuted Rs. 54,98,324/-. It was also expleuned
that the actual payment of serv1ce tax amounted to Rs. 57,06, 890 /- which

‘Was more than the tax reqmred to be pald

-H. This excess payment is due to that at the time of giving statements the
‘value of sale deed was at tlmes not determined. Sale deed wasg executed at a
later date and an adhoc Value for sale deed was adopted for purposes of

‘estimating service tax liability. Now the project has been cormpleted and

/"'/- ------- T } » {)\\l EN ro',p % .
. - ey (=) 3
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there isa flnallty in the value of sale deed. The excess S0 paid has not been

cleumed as refund

L. During the course of adjudication, the Ld. Commissioner held that:

a.

_Ser\uee tax is not chargeable till the executlon of the sale deed :
(Para 26.2 of the OIO} .

. Service tax is payable on the tonstruction agreement (Para 26.2 of ‘
the OIO) ‘ '
The benefit of personal use is not available (Para 24 6 of the OIO)

d. Accordingly, the servme tax demand proposed in the SCN was

confirmed.

J. Despne the detaﬂed submlssmns made vide written reply as well as during

 the personal hearing, the Ld Respondent has passcd a cominon order vide

‘ Order~In Or1g1na1 No HYD SVTAX»OOG = (‘OM - 04 & 05 /. 15-16 dated- :

31 08. 2015 {Copy of the order enclosed as Annexure II):

a. In Resgmeet of OR No.95/ Zﬁiz-ﬁdjn(ST}(Commrll dated 24. 04 2012

i

Conﬁrmed an amount of Rs., €0,63 492/ under Works Contract

services rendered during the penod January’2011 to December

' ',2011 in terms of sub-section(2) of section 73 of Finance Act, 1'994

. and also approprlate an amount of Rs. 10,40 OOO/ already paid by

i

ii.

iv,-

them against the above demand
Conﬁrmed the - 1nterest at the app'licarble ratee on’ the amount -
derrlanded at (i ) above under SocLon 75 of the Flnance Act 1994
lmposed penalty of Rs 10 OOO /- under section 76 of Fmance Act,
1994 L

Imposed & penelry of 10% of the service tax demanded at {i) aloolye
under section 76 of the Fmance Act, 1994, provided that wheére
service tax and mterest is pald wﬂhm a period of thirty days of the
recelpt of the orclcr then the penalty payable shall be 25% of the
penalty 1mposed in that order, only if such reduced penalty is also

paid within such period,




b. In Respect of OR Neo.95/ 2012-Adjnﬁ8'l‘}(00mmr} dated 24. 04. 2012

S,

ii.

i,

iv.

Confirmed an amount of Rs. 74,39,581/- under Works Contrac:t
services rendered durmg the period January’QO 12 to March 2014 in

~terms of sub section(2) of section 73 of Finance Act 1994 and also

appropriate an amount of Rs 29,22 154/ alreacy paid by them

against the above. demand.
Confirmed the interest at the appllcable rates. on the amount
demanded at (1) above under Section 75 of the Finance Act, 1994,

Imposed a penalty of Rs,10 OOO/ -in terms of Section 77 of the
Finance Act, 1994,

Impc_)sed_ penalty under section 78 of F‘inanee Act, 1994

K. The followmg table summarises the posmons as claimed by the Appellant

and as held in thé OIO:

As per Appellant As per OIO

"Gross Recelpts o L 27,69,24,159 | - 5,88,68.,851
Less Deductions o ' ‘ '
Sale Deed Value ’ 11,97,50,803 .
VAT, Registration | 1,58,91,785 |- : L S~
charges, stamp| ' o ‘ o ‘ o
cduty and  other
Eel03y] - taxable
receipts :
‘Taxableramount . L 13,56,42,588 | 0,88,68,851
‘Abatement @ 40% 4,93,16,774 - -
-Service tax thereon 54,98,324 60,63,492
calculated @ 10.30% S S . T
for receipts upto March
12012 and @ 12, 36%
thereafter
Actually Paid - o 57,06,890 10,40,000
| Balance Demand T ~-2,08,566 50,23,492
L. On a perusal of the above comparative table, it is evident that the Ld.

. Commzssmner for the f11 st tlme in the entire set of Proceedings has w1thout .

gwmg any opportumty to Show Cause demed the deduction oy account of

vaiue recelved towards the “Sale Deeds” and accordingly, mdlrectly held‘

' that such 'values are also liable. for paymenf of Service Tax. Slmﬂarly, the

M.

deductlon on account of statutory ta;sces is nc»t provided to the fullest extent
Bemg aggneved by the Order Lhe Appcllams prefer an Appeal before the

CESTAT on the ar ounds menhoned hereinafter.




GROUNDS OF APPEAL

: Em,re. leatmm of principles of natural justice:
1.

Appellant subimits that the Impugned order was passecl v1olat1ng _the

‘ p_ncmles of natural justice as the submlssmns made by the Appellant

 which are mentonous have not been adverted to or rebutted inter aliq the

following V1tal decision makmg eubmlssmns were made before the Ld.
Respondent v1de SCN reply but Ld. Respondent has totally ignor_ed‘ the .
same while passing the unpugne'd order: |

.a. SCN eannot be issued under .:eetion 73(1A) When there is

substantial change in'law

b. Sole alle,qaﬁon of ‘1mpugned SCN_to demand serv1ce tax on

o constructlon agreements were clulv paid and there is 1o short/ non

ayment

C. While quantifving the demand, SCN was erroneouslv included the

amounts received towards sale deed, and statutorv taxes W1thout

alleamg[ raising ground for demand to that effect

The Appellant submzts that all the above mentonous grounds have not. been

'eons1dered whﬂe passmg the. 1mpugned order, The system of departmental
-adjudmatmn is governed by the prmc1ples of natural Jjustice, ’I‘he impugned
order ne1ther analyses the subrmssmns 110r dlscusses the relevant case law, .

but hds glven the order without proper reaso ning making the same as non~

speakmg and predetermmed order. In this. regard Appellant wishes to rely

on the followmg _]udlclal pronouncements

Q. Southern Plywoods Vs CCE 2009 (243) E.L.T 693 (Tri lBa'ng)
. b. Kesarwani Zarcla Bhandar Vs CCE 2009 (236) E.L.T 735 (TrlvMumJ
' ¢ Herren Drugs & Pharmaceuticals Lid. Vs C(‘E Hyderabad 2005 -
{191} E.L.T' 859 {Tri-Bang)

d Youngman Hoszlery F‘actory Vs CCE, Chand1garh 1999 11_2) EI.L.T
114 (Tribunal) - -
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In light of the above, _}ud101al pronouneements order passed Wlthout
cons1der1ng the submissions and without dlseussmg and dlstmgulshlng

the case laws relied by Appella_nt is hable to be quashed

- The allega‘tmn in SCN and the 1mpugned 01O is that Appelﬁant has to 'pay
'sewzce taw on the eonstructnon agreements”, which has been pa1d
propeﬂy by the Appellant, Therefore, the SCN needs to be dropped on thls
' gl_'e'und_jiteeif, : '

- 3. Appellant submits that undoubtedly they are dischargmg service tax on
_constructlon agreemente therehy paying service tax on actnuf:y as proeosed
by 1Inpugned SCN read Wlﬂ’l earher SCHN’s and as eonflrmed by -the

| mlpugned OlI0. Both SCN & 0I0 included the value of sale deeds only at the
‘f.lme of quantlfymg the demand As seen from the operatlve part of both SCN
8 OIO it is clear that it is onIy sole allegatlon of SCN (Para 2) & finding of
OIO (Para 26.2) that constructlon agreements are sub_]ect to service tax
: under the eategory of “works eontract”, no allegation has been raused to
demand service tax on the sale deed value. In fact as stated in Para 26 2 of-
the OIO the' Ld. Commisszoner is in agreement that the valiue of the sale

deed is not a sub_]ect matter of sefvice tax. :

4. As. stated in the baekground facts the Appellcmte started paymg serv1ce tex
onr the value of ¢ construcuon agreements” irom Januaxy 2011 onwards
Thereafter, the said taxes have been reguiarly pa1d ThlS is aIso evzdent from
the fect that the current SCN proposes appropriatlon of taxes already pald

_' by them. The detalls of the taxes paid are also acknowledged in para 4. of the ,
SCN dated 24 04.2012. On a perusal of the SCN, it i evzdent that the issue

mn the current SCNS i’ therefore llrmted to the aspect of quanhﬁeatlon of
demand On a perusal of para.9 of the SCN Wlnch quantifies the demand it

can be easily inferred that the demand is quantified based on statements
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su.brmtted by the Appellants The sa;d siatements for the periods are

marked as Annexure “I”.

5. -On going through the statements pr0v1dbd b;r the Appellants, it can be seen
that a deta.tled breakup of the recelpts into receipts towards “sale deeds”,
receipts towards ° constru_(_:tion agreements”, receipts towards other taxable
'receipts‘ahd receipts towards other non-taxable receipts was provitied.

6. However, on going through the anhexure to the SCN, it can also be observed
that though the allegatlon is to demand service tax on. construction
agreements the quantification is based on gross amounts me_ntion‘ed above
for all the activities including amounts received towards the “sale deeds”-

7. It is therefore apparent that the SCN repl'eseltlts an error. in quantification of

: the _demand. It may be noted that the Appellants have regularly and
dilxgentiy dzscharged Service Tax on the value of “construcuon agreements” ,
after January 201 1 onwards. The above is explamed through a comparatlve
chart provided below:

[ : . As per Appellant As per IO
Gross Receipts 3 27,69,24.159 s 5,88,68,851
Less Deductions : : _ : o

Sale Deed Value 11,97,50,803 -
VAT, Registration - 1,58,91,785 -1

charges, * stamp’ -

duty and other

_nen taxable
__receipfs . ‘ R R _'
| Taxable amount s 13,56,42,588 |. -5,88,68,851
‘| Abatement @ 40% - 4,93,16,774 : L

Service tax thereon - . 5498324 60,633,492

calculated @ 10.30% a ' :

| for receipts upto March

2012 and @ 12.36%.

thereafter ‘ : | : _

Actually Paid - o 27,056,890 : - 10,404,000
BalancelD,emland N , _ -2.08,566 : 50,23,492.
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The Appeliaiits-submit that once the apparent error in calculation is taken

to its logical conclusion, the entire demand fails and therefore there is no

cause'of any grievanee -'by the department on this ground.

’E‘he Order is erraneous since it éoes not consider the calculaﬁ:mns and

documentation submntted in response to the SCIN

9.

'As stated above the Appellants submit that the both SCN and QIO do not

Lntemdi to znciude the value oi‘ “sale deeds” The Appellants therefore

submlt that the contents of thls letter be: taken cogmzance of and the

o servme tax demand be quan‘uﬁed correctly For the purposes of correct

ad_]udlcatwn and quantlﬁcatmn the Appellants summarise the detalls of the ‘

recezpts as under:

T

L As per Appellcmt ' ¥ “As per QIO
Gross Receipts : : _27,69,24159 5,88,68,851
Less Deductions S ‘
___Sale Deed Value ' ' 11,97,50,803 ; ‘ : -
VAT, Registration | - 1,58,91,785 ‘ _ . -
. charges, stamp ‘ : ' : '
duty and other
non - taxable
_ receipts - ’ : : ‘
Taxable amount . 13,56,42,538 3 5,88,68,851
Abatement @ 40% ' 4,93,16,774 L -
Service tax thereon ‘ _ 54,098,324 ' 60,63,492
calculated @ 10.30% ' o ‘ : S
for receipts upto March
2012 and @ 12.36%
| thereafter : . : !
Actually: Paid - '  57,06,890 | - 10,40,000
BalanceDemand _ -2,08,566 ‘ ~50,23,492
N ‘ - As per Appellant. . As per OIQ}

10 Smee a substantxa_l component of ‘the clemeu id 'is on account’ of the value '

attrlbutable towards the salé deed value, the Appellants crave leave to
provu:le as Annexure “IV” the flat w1se details of the sale deed value along

W1th the amounts attrlbutable during the disputed peuod The Appellants

: enclose the full sale deed for Flat No A 508 aind the relevant extracts of all

_the sale deeds which aggregate to the value claimed as deduction by the

Appellants Annexure v
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11. From the above documentation, it is more t11a11 evident that the value
attrlbutable Lowards the sale deed cannot be included in the value of

taxable services and the demand needs to be dropped on this ground '

12, The Appellants further Submrt that smular to the exclusion on account of
sale deed value, the value attrlbutabie to statutory taxes hke VAT, service
' iax regrstratron charges stamp duty, ctc need to be reduced The detaﬂed

flatwise amounts are promded as Annexure “Jr

. 13.The Appeilants subrmit that once the above deductlons are prov1ded to the

Appellants the demand would be reduced to NIL™

14, Smce both ’Lhe BCN and D10 agree on the pnnmple that service tax cannot ‘
be demanded on the value attributable to sale deeds, the App_ellan_ts are not
- making  detailed grounds on  the legal merits of the  said clalm
Notw1thstand1ng the abcve the Appellants reserve thelr right to make
adchtmnal arguments as felt. neceseary o th1 s aspect of service tax on value
| kof “sale deeds” if it is ultrmately held that the QIO in prmmple demands tax

on the value of “ ‘sale deeds”

. In Re: SCN dated 26.09, 2014 is tlme barred

15. Appellant submits that SCN dated 26 09, 201‘4L was 1eeued lnvokmg larger
perrod_ of hrmtanon under prov1so to &ectmn 73(1) of Fmance Act, 1994
after aHegmg v1de Para 8 that Assessee have Siled Nii ST 3 returns onlme
for the penad October 201 1 to March 2012. Later, however vide letter.
dated 17.09.2014, ihey submztted thar -they have received Rs

- 449 46,992/~ for rendenng taxable services. Despite havmg regzstered '
and. dzschargmg Service' tax lrabzhzy on parts of taxable values the

assessee had not dzsclosed the recezpt of mxable amounts for the penod
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' Jdnuary — Mar_eh 20121in stai_utory reiumle and also failed to discharge the
service tax lability 'deiiberately' _oe th.e dehtal value of services under
L “Works’ eontrdct serviees-’.’ They appear to have suppressed the materlal
_‘ facts before the department thaf they had recewed sald taxable amounts.
They have neither dzsclosed the same to the department by way of the
dei‘emls of the actw:taes/semxce in the periodical returns ftled by them
during the perzod Octobey 2011 to March 2012. They have intentionally
not shewn: any reeetpﬁs towards cmtstruetwn in their ST-3 returns
Assessee is well aware of the statutory provisions and of their Lability to pay
service tax. Since ﬂfhey have ot dzsclesed the above facf:s to the
‘ department by way ef pemodwai return and the Jacts were submttted at
- Ea.ter stage, on specially asked by the department vide letters dated
.20 08.2014, 10.09. 2014 argd summons dated is6. 09 214 the same
amounts te suppresswn of facts w:th eole tntention to evade payment ef
sewzee tefx and hence the prowso to sub seetmn (1) of secuon 73 of Fma.nce

Act 1994 is llable to be mvoked for extended penod ”

I6. In this regard, Appellant submits that above allegation is not valid for the
below mentioned reasons |
| &. Appellant have voluntarlly pald service tax on amounte received ory '
towards construetzon agreement and intimated the seud payment
' deteuls at various dates cleariy showmg the receipts from each and '
every customer & explammg how tax liability has been arrived and
also submltted the copies of Challans for the 1mpugned period v1de
the1r letter dated 22‘“1 JuIy 2012 for the penod January 2012 to
March 2012 and vide thelr letter dated 29t Apnl 2013 for the
perlod April 2012 to September 2012 and vnde letter dated 26‘12
September 2013 for the per;oci October 2012 to March 20 13 and
vide letter dated. llth November 2013 for the period April 2013 to

September 2013 and vide ]etter dated 1st June 2014 for the period
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October 2013 to March 2014. Along with the letter, the Appellant
has also submltted the annexure Whlch clearly explains that they
, have excluded the amount received towards the sale of undivided -
pornon of land and p.:ud apphoablc, service tax under protest on
the amount recelved towards the constru(,tlon portmn (copy of the -
letters referred in thns Para are enclosed as annexure WEL}.

~b. Appellant filed ST-3 returns showmg the taxable amounts as “Nil”
for the penod upto March 2012 on the understanding that since
they are contesting the demand of service taxlon their activity end ‘
amounts paid as service te\x is runder protest, taxabie amounts
would be “Nil”. Therefore allegation of non—diselosure' of arnou'nts'-
received from ouetomers in ST-3 returns is not valid.

- ¢. Earlier two SCN’s were served on the Appeliant proposmg serv1oe
tax on their actlvﬂy and there was no change in activity carrled out
by ihe Appella_nt

Therefore invocation of larger peuod of l1rn1tatlon or the ground that

Appellant has suppressed the facts is not valid.

I7. Appellant ' submits that 1mpugned SCN proposes to tax the amounts ‘
received towards sale of ﬂats in. respect of prolect named as “ “Gulmohar
Gardens” and saud pro_}ect was started during the montn of October
2006 thereby activity Whmh is subjected to present show cause notloe
was ex1sted from October 2006. Furthex there was no other proj.ect

executed by thegAppeHant_ during the subject period.

18, Appeﬂant sUubmits that prevmusly a SCN was SCI‘VEd by the office of this
Commlssmnerate on Appellant pmposmgr serv1ce tax for the permd
Ol 06. 2007 to December 2010 vide O.R. No - 125/2011-Adjn: (ST]

(Commr) dated 25.10,201 1 and it was followed by penodxoal show cause

e,

/qf:w'r
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notlce vide O R No. 95/2012 - Ad_}n (‘aT} (Commr) dated 24.04. 2012
‘covering the permd January 2011 1o December 2011, "I‘hus officers of
department were Weii aware of the activity carried out by the Appellant _
. befme the initiation of- proceedmgs under present show cause notice 111

the form of earher show cause notlces

19 Notice submlts that above mentlorted earlier show cause notu:e dlsputed
the payment’ of service tax on- constructlon of gp;m:@ggt_ ciass1fy1ng
under the category of works contract anct now present show cause notlce
élso proposes to’ demand servu:e tax on same subject matier for the later
perlod 111v0k1r1g the Earger perlod of I1m1tat1on is not sustalnable and
requlres to be set aside, inn this regard Appellant Wlshes to rely on |

. a, eram Sugar Faci‘ory - 2008 (9) S.T.R. 314 (S. C) 2006 (197)
ELT. 465 (8.C) held that “Allegatzon of .suppresszon of facts
.agaznst the appellant cannot be sustamecl When the Jirst SCN was
Issued all the relevant facts were in the knowledge of ‘the
authontzes Later on, whzle Issumg the second and third show cauée
notzces the same/ similar facts could not be taken as suppreséton of

' _ Jacts on the. parﬁ of the assessee as these Jacts were already in.the g

knowledge of the authonhes We agree with the view. taken ‘in the

' aforesazd Judgmenls cmcl respectﬁtlly followmg the ‘same, hold that

there was no suppresszon , of jacts on_ the part of . the
assessee/ appellant » | | .

b P & B Pharmaceutlcals (P) Ltd. v. Coliector — 2003 (153)_E.L.T. LT 14
{S.C.) Apex court held tnat “the questxon was - whether the -
extended period of hmltauon could be invoked -Where the ‘
Department has earher 1ssued ShOW cause notlces n respect of the
same subject-matter, It has been held that in such c1rcumstances

it couid not be said that there was any wilfe] suppressxon cr
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mis-statement and thaﬁ: therefore the extended penod under

Section 11A euuid nm’c be mvoked »

20. Appellant further submits that they have filed appeal before CESTAT,

21,

Bangalore 'aiong with .stay application and subsequent to this Hon’ble
CESTAT granted stay - vide Miscellancous order No 23566/ 2014 dated
26 06 2014 and cilsposal of main appeal is pending. That being a case,

issuing second show cause notice mvokmg the la_rger perlod of hmltatlon

‘on the ground that Appellant suppressed facts is not sustamable and

1'equ1res to be set a31de in thls regard, Appellant w1shes to rely on ECE,

Industnes Ltd. v. Comrmssmner —— 2004 (164)_E.L.T. 236 (S c. } wherein

Apex court held that “as earlne:r p:re:ac«eedmgs in respect of same

subject matter Were pendmg adjudma‘tton 1‘t could not he sa1d that

there was any suppressmn and ﬂ:he emtended period under Sectmn

11A was not available?”.

Specific disclosure is made:

Appellant submits that they _afe paying service tax (under prdtest_) on

ameunts recelved from cﬁstomer aﬂ:er ' excluding  the amoﬁﬁts
attnbutable to the sale of seml—:ﬁnlbhed flat ie, paymg on amounts
received towards constmctlon agreement The same was mtlmated to the
ofﬁcels of department v1de their .
d. letter d:ated 22nd;J}11y 2012 for the period Januéry 2612 to .Mafeh
2012 . |

S e 1etter dated 29ih Aprll 2013 for the perlod April 2012 to September
2012 |

f. letter dated 26t September 2013 for the pemod October 2012 to
Mar: ch 2013

S




17
g letter dated 11t November 2013 for the . period April 2013 to
September 2013

h. Letter dated 1st June 2014 for the period October 2013 to March

2014.

Whlle filling the above mentloned letters, Appellant also submitted the

22,

computation sheet spec1f1ca11y showmg the amount recelved from each

customer deductions made from the gross amount charged to arrive the

taix hablhty and also subm1tted Challan - copies. Therefore Appellant

voluntar 11y 1n11mated all facts Wlthout any 1nLeract10n of department

Appellant submits that, contrasting to this, 1mpugned show cause notice
alleges that the facts were submitted. at later stage, on spec1a11y asked by
the: department v1de letters dated 20. 08. 2()14 10.09, 2014 and summons
dated 16.09.214 the same amounts to suppression of’ facts with socle

intention to evade payment of service tax. Therefore this allegatlon 1s not -

‘ vahd since it is contrary to what was actually happened

23,

Appellant submits that what is beheved to be not taxable as backed by
thelr iegal understandmg was well put fo; th before the authorltlee Well

before beginning of present SCN period and they had never hidden any _

fact from the officers of demartmen‘t and zt is fallure on part of

departmental authormes to mform/ cominunicate the Appellant in case
their legal understandmg is not correct or any objecmons in tax

comphance made by Appeliant And Wlthout all these and after expiry of

."no1mai period of limitation, proposes to pumsh the Appellant for the

fallure of departmentai author1t1es by is ssuing 1mpugned SCN afterr

‘ralsmg allegation that Appellant suppressed the facts & proposing

demand for Syears is not valid-in the eyes of law. In this regard Appella_nt

wishes to rely on the larger bench decision in case of Mutual Industrzes
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Ltd. v. Cellcctor ~— 2000 (1 17 E.L.T, 578 {Tribunal-LB) 2000 (1 17) E.L.T.
578 (Tribunal-LB} wherein it was held that “The conclus:ons reached by
us as stated above do not go to Support the order zmpugned in this appeal.
- As stated earlzer, the perrod covered by the show cause notice was Jrom }-
10-1986 to 31-8-1 990 Show cause notice was issued on 25-10-1991.
thle issuing this notice extended period of five years was mvoked The
question is whether the Departmenf was justified in invoking the extended
period. In the show cause notzce it is admitted that the appellant company
was ﬁlmg classification list durmg the penod from October 1986 to August
1990. It is also admitted that the manufacturer filed price list declartng
selfmg price of the goods and determining the assessable value for the |
purpose of levy. From thzs admission made in the show cause notice, it is
evident that the manufacturer made available to the authorities under the
excise law all details regardmg transaciion entered into betiween the
manufacmrer and the purchaser, Thls means that the terms end
condmons of the contract under which the manufacfurer was producing
goods for the customer was made available to the Department From the
contract whzch was thus known to the Department they ought to have
',norzced that cost of mould which was also part of assessable value of the
Sinished product was not being mcluded in the value oj‘ the ﬁmshed
product. The show cause notice proceeds to state “It is, however notzced
lsubsequently that the assessee compary did not include mould cost in the
declared value of the manufactured moulded artzcle of plastic ..., .’
Subsequent notice, stated therem is no ground to invoke extended period

of five years provided by the Act When the entire document and

maf:enczis were avazmb!e with the Bepartment, it was the dufy of :

- the Department to scrut:mse té‘ae ter.ms cznd condztzons therem and

to came to ws concluswn. Ft canuct sleep over the matter and come
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o _forward wzth a statement that it was nof:zced onEu subseauenﬂu

Smce the entire contract was with the Depa:rtment we hold that

the mcznufacturer dtd not suppress or conceai gy fact for the .

purpose of evading paument of duty. No transaction mentzoned in the

show cause notice falls within six months tmmedzately precedzng the date
‘ .of notzce The period was from 1- 10—1 986 to 31-8-1990. The show cause'
notice was dated 25-1 0-1 991 that is, more than one year after the period
menfloned in the notice. The show cause notice is clearly barred by

Zamrtatzon The demand made in_the show cause notice is not quallu

sustamable Therefore, we hold that the proceedings initiated aqainst the

_ppellant pursuant fo show cause notice dated 25—1 0-1991 is clearlu

barred by limitation. Consequently the zmpugned order has to be set astde

i ite entzrety We do so.”

24. Appellant further submits that. suppression means not providing

iriformatidn which the person. is legally requ1red to - state but is-

mtenuonaﬂv or dehberately not stated. Whereas in the mstant case' full

facts of present SCN were well disclosed before authorities by way of
clear & spectfic Ietters & S5T-3 returns. Further there is no willful mis-
statement by Appellanrt in view of féc;t that what is believed to be correct
as backed by 1egal provisions & decisions were put forth before ﬂqe
auﬁhorities; That being a case, aﬂegatmn of 1mpugned SCN that
Appeﬁant mis-stated/ suppressed the. facts of the case is. not valid and

-requires to be dropped.

25, Appellant submits that above view was found support from the foIloWIng
Jjudicial demsmns
a. Contmental Foundation Ji. Venmre v. Commissioner 2007 (216) E.L.T.

177 (s.C) wherem it was held that "The expression “suppression” has
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been used in the proviso to Secrzon 11A of the Act accompamed by very
strong words as fraad or. “collusion” and, therefore, has to be
constraed stnctly Mere omzssaon lo give correct information is not

suppresszon of facts unless it was dehberate to. stop the payment of

duty Suppresswn means foilure to cExsclose full information wtth

 the zntent to evade pavment of duty. When the facts are kﬂown

to both the parties, omission‘ bv one party to do what he miqht

have done would not render it suppression, When the Revenue
mvokes the extended penod of Ezmztatton under Section 11A ihe burden

is cast upon it to. prove suppress:on of fact. An Encorrect statement

_ cannot be equated wzth o willful mazsstaﬁement. The latter implies

making of an incorrect statemeni with the knowledge that the statement '
was not correct 7
._Pushpam Pharmaceuucals Company v. Collector 1995 E78} E.L.T. 401
(S.C. } wherein it was ‘held that "Sec,tzon 114 empowers the Department
to re- oper proceedmgs if the levy has been’ short—levzed or not Zevzed
within six months from the relevant date, But the pProviso carves out an
.exoeptzon and permits the authonty to exercise this power within ﬁve
years Jrom the relevant date m the Cvcumstances -mentioned in the
proviso, one of it bemg suppresszon of fucts. The meanmg of the word
both in law and even otherwzse is well kr‘own In normal understandmg 3
it is 1ot a’yfferent that what is explamed in various dzctzonanes unless of
'course the coniext in whzch it has been used mdtcates orhenvzse A
pemsaf of the proviso mdzcates :fhatf it has been used in company of

,such strong words as fraud colluszon or wzlful default In fact it is the

mzldest exﬁressmn used in the prowso Yet the surroundznqs in

whzch it has been used it has to be construed stnctla It does not

mean any mzsszou, The-_aci must be deliberate. In taxation, it
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. can_have only one ‘meaninq that the correct 1nformatwn Was not

disclosed deltberateiu to escape from payment of dutu. Where

: ,@:ef:s are known to b@th the parties the omission by one to do

what_he might havg done a.nd' net that he must have done; does

not render'it suppression.”
. :Modtpon Fibre Co. v. . Commissioner 2007 (21 8} ELLT. 8 (s.C.) - “By the
mapugned order, the Trzbunal has confirmed the demand ‘made on the
_-assessee vide show cause netice dated 19-3-1999 for the. period March |
1994 td March, 1897, However the Tnbunal found that the demand
made by the Depariment was- beyond szztatzon after the assessee had
: caiegoncally informed the Department vide letter dated 14-1- 1997 that

there were two types of sales, namely, backward areq sales_ancl normal

-area sales. Accorqu to the Trzburfal therefore, rhere was no

,suppresswn after the Departmeni had acquzred the knowledqe for the

ﬁrst tzme vzde the assessees letter dauﬁd 14-71- 1997 and therefore, zt

was not open fa the Department to claim suppresszon after 14-1-1 997 ¥

. Collector v. Chemphar Drugs &; L1n1rnenl:s 1989 (40) E.L. T. 276 (s.C.) -~
“In order to malce a demand under Sectzon I11A of the Central Excises

' and Salt Act for beyond a period of six months and upto a period of five
Years something po.:.ltzve other than mere mact:on or failure on the part
of the manufacturer or producer or conscwus or delzberate withholding of '
mformatzon when the manufaciurer knew otherwzse is requzred to be

established. Where Department had ful! knowledqe about the

facts and the manufactwrer s actmn or inaction is based on thetr

belief that theu were reauzred or not reqguired fo earm out such

'actmn or trtactmn, the period beuond six months cannot be made

. qgghcable"’

ENT(, '

'9«\
M Gl R()A
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e. National Rifles v. CCE 1999 (112) E.LT. 483 (Tribunal) - “We have
'careﬂdly consxdered these submlsszons We find that the appellants

. have made out « case on szttatwn We have perused the three
declaratzons of 20-3-1986, 25.5.1087 and 30-5-1988. In these

a"eclaratwns thaf the full descnpt:on of the goods is gwen as Atr Rlﬂes
. The appellants have also gwen the process of manufacture i a’etatl in
all- these declaratzons and the pmce.s.s of manufacture as ﬁlmzshed.
' ‘:'clearly indicates Ehat the mam components of the Azr Rzﬂes are
.manufaciured arnd the Wooden Butt for the Rlﬂes are also been

' :-manufactured and the. metal components are blackened and after the
f nal assembly of all the parts of the Air Rifle it is tested for pelfomance
by actual shooting 1tse{f This being the declaratxon the department had
lon its record clear mdzcatzon that parf:; are also manufacmred by .the.
appellants. Tt is ﬁurlher noted from rhe perusdal of these declaratzons that
I'.even earlzer to the decZamtrons f led on. 30 5—1988 in the declaratzon

‘ ﬁled on 25-5-1987 also they had indicated other sales Theretore,

, ;there Wwos suffzment disclosure mi" matenai in these decEarattons

@y the appeilant" to put the department on_notice for makma

further enqwrzes and for ﬁhe same r«=ason the department cannot

aﬂeqe that the appeilants had wzthheid mf‘ormatwn from the

' ‘-department wzi:h an mtenf:mn to evade duty.”

‘CST v. P.J. Margo Pvt Ltd 2009 {14} STR 477 (Tn - Bang) It is
very clear from rhe records that they had informed the' Department all
the processes undertaken by them My attention wds invited to the letter
'dated 28- ’7—98 wherem the deiazls of the acthty undertaken has been
_ mfonned to: the Supenntendent of Central Exctse In fact the
‘Commissioner (Appeals} in fhe zmpugned order has elaborately dealt

' wzth the facts and came to the conclusmn that there was no suppress:on
. PN o

S \jEN?‘o, \
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of facts for znvocatton of the extended perzoa’ In my view, after gozng

' 'through all these records, there s 110 merit in the appeal of the Revenue.

. The Commzsszoner (Appeals) has passed an order_ whtch is legal and
correct. Hence I reject the Revenue’s appeal” and same was afﬁrmed by |
Hon’ble High court in 2010 [18) S.T.R. 146 (Kar.)

'g. -Gajendra Enterprises v. Commissioner — 2008 (232) BE.LT. 445
{Tribunal) wherem it was held that “In any case, the appellant havzng

o placed the entire. fact before the department the scmtzny of the satd
declaratzon being the basts for zssuance of show cause notzce in.the year
1999 the said action ie, scrutzny of declaration eould have been done
by the Revenue tmmedtately after Jiling of the same. As such, we fully‘
agree wtth the appellant that the demand in questzon is barred by .

' hmttatzon” '

26 ‘Ai:peliant subinits ,thai they have peud servxce tax on constructton
‘agreements after duly _n_f_o.rm_n;g the ofﬁceers of department about full
_facts along with their understandmg of relevant legal prov1s1ons In such
c1rcumstanees and" on mere ‘premise that compliance ‘;Jvas wrongiy
- claimed, mvocatmn of larger period of lunltatlon is not warranted as
there 13 no euppresswn/ m1s statement of facts on part of Appellant In |
thas regard Appellant WlSheS to rely on -

a. Apex court Judgment in case- Of VlIlOd Paper V. Collector 1997 (9 1-).
7 E LT. 245 (s.Cc) wherein it was held that “The contentzon of the
.-Department is that thts is a case of wilful. suppresszon of matenal facts
and the case will clearly come wlthzn the extended period ef 5 years, On |

| behalf of the appellants it has been contended that on the strength of a
A Notifi catzon they had tak:en relzef of exempt:on of 50 per cent duty . and .
they were entitled to do 50. There is some_ dispute on this and ultimately

the Tribunal held that because of the amended prb’visions, of law which

»"”JEN;»
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came in:ffo force by v.t'rt'ue of the Firlonce Bill of 1982 wzth retrospectzue
”effect from 1975, and - in view of that zt had to be held that the
. appellanls price list was not correct What is the effect of the
-amendment is a questzon of law. The questzon is on ‘the day when the

| price list was ﬁled was there any wilful suppression? The aggel!ants

i mau hove wrongl? Y understood the effect of the amended Iaw

. granting exemptmn. That w:ZE noi make zt 4 case of wr:lful_

: ‘smppresswn of faets. In f:he facts af thts ease, we are‘ of the m‘ew

‘that this is not o case ef‘ wilf'ul «mppression. The order passed by

‘the Trzbunal doted Id4- 9 I988 mu«st be set astde. The show cause

'snatzce dated 29~8—1 981 is qu«:ﬁsﬁed The second show cause notice

dated 14-9-1981 can be enforced only for the penod 15-3-1981 to 30-6-
1 981 The appeals are partly aliowed There shall be no order as to -
Ccosts,”
b. Gajendra Enterprises v. C.ommi;seioner — 2008 (232) ELT. BLT. 445
| (Tribuhel} z;uherein it was held that “We agree wzth the above
submission of Ieamed advocate Wrong claim of benef t of notifi catzon
by any srretch of zf.magmatzon cannet amount fo. mls-statement ‘or

Suppresszon of the facts S0 as to mvoke the longer penod ?

27 Appeliant suibrnits thdt prowsmns of Sectlon 73 of Flnance Act 1994
_ makes it clear that to mvoke larger perlod of hmltatlon person hable to
.pey service tax shall involve in any of act specified acts namely fraud
suppression of facts. ete,, a_nd such act should be coupled Wlth malafide
mtentlon to evade payment of service tax and in present case Appellant
himself asseesed the tax pald tax without any action from the ofﬁcers of

department ihls shows Appellant ‘has no malaﬁde intention to evade

payment of tax, Therefore Invooatlon of Iarg cr period of hrmtamon is not

sustamable
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Appellant submits that 1mpugned OIO vude Para u4 alleges that “Mere

knowledge of the aet1v1ty performed by the assessee does not prohibit the

-department from mvokmg extended period of 11m1tat10n when the intent

29,

to evade has been enumerated in the nottce

In this regard, Appellant subinits that suppressxon means not pr0v1d1na

1nformat1on which the person: ig le,qallv requ1red to state, but 1s

lntentmnal]v or dehberatelv not stated A]though the Word “Knowledge”

as- su;ch is not mere. in Secnon 73(1) and 1ts prov1eo nevertheless that
exact opposite word is. “Suppressmn” therem Aeeordlng tc proviso to
Sectlon 73(1) where no. levy/ nonpayment of service - tax, or short-

levy/ short payment/ occurred by reason of fraud eollusxon willful mis-

o statement suppressmn of facts or contrave n’non ot any of the prov1e1on of :

~ 30,

'tl:ns Aet or of the rules W1th 1ntent to evade payment of service tax the

department can issue notice W1th1n five years from the relevant date :

1nstead of one year.

The Appellant submits that 1n other words: department can rarse demand

by 1ssu1ng a notice for a period of ﬁve year s if there was suppresswn of

ffacts On the other hand 1f there is o suppressmn of facts or 1f it was

Wil‘.hln the knowledge of ‘the Department there was no _]ustlﬁcauon to

. Taise demand invoking the larger perlod as there is no suppressmn on

31,

part of the appellant once 1t is Wrthm the knowledge of the department

Appellant further submits. that there is no necessity to 1nsert knowledge

on the pall. ot the department 1nto the proviso to Section llA smce the

‘telm “Supplessmn” was already there ’I‘heie is lot of force in the word

suppressmn i proviso to Sectlon 73(1). that date of knowledge was
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Sectmn 73(1) and - Lhe prov1so camnot be invoked for Justlfylng T.he
extended period of five years when the department had knowledge and
‘the show cause notlee has to 1ssued within a 1easonabie penod lLe. 1

year from the date of knowledge

32, Aﬁpcﬂant submlts that rehance is piaeed on.the following in support of |
_the above view: | | |
a. CBEC Circular No.. 5/92 dated 13.——10-1992 - It has also come to'
~ the notice of the Board: even in cases where either no duty was
bemg levied or there was a short levy on any excisable goods n the

behef that they were not exczsable or were charaeable to lower rate

_fdutu, as the case may be show cdause notlces have been zssued

covennq ﬁve ueare penod on recewt of the commumcatzon from the

Board that the qazd goods are exczsable or charaeable to hzqher rate

of dutu Sych tupe of cases eould not normallu be covered bu fhe

p_omso of para (it of Sectzon 11 A, as it would be dsz‘ cult to prove

fraud collysion getc, when the Department as well as ihe Trade were

not _clear about the correct leqai poe.ztwn n such cases, it would

ordmm‘tlu call for restrzctmq the deamands for six months from the

relevanr date onlu

b, Tamll Nadu Bea'rd v, Collector —- ]994 (74} ELT. 9 (S C. )

¢ CCE., v Fermenta Pharma Biodil Ltd 2009 (234) E.L.T. 609 (H.P.}_ '

33, The Appellant submits that expressmn “Suppressxon” has been ueed in

"the Sectlon 73 of the Fmance Act 1994 accompamed bV verv strong

WOI‘dS as fraud’ or “collusmn” and thexefore has to be construed

strlctlv Mere onnssmn to give correct mformatlon is not supnressmn of

facts unless it was dehbel ate to stop the pavment of dutv Supvresswn

means faifure to dxsclese fuli mfexmatmm with the intent to_evade
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payment of dutv. Relied on Contmental Foundatlon Jt. Venture CCE,

20@7 qzza; E.L.T 177 {S.C}

. 34.The Appeliant submits’ that the inipugned show cause no’uce proposeci
| dema.ne by invocation. éf the extended period of 11m1tat10n only on the l'
- ground that Appellant has supprcssed the details to department In thlS‘ |
1egard it is Submitted that extended pe-rxod of five years apphcable

- only when somethxng posxtwe ether than mere 1nactnon or failure on

the part of manmfactwrer/ serw.ce pm:vnder is proved - Conscxousl or
déliberate Wlthholdmg of 1nf01mat10n by manufacturer/ service brovider
necessazy to invoke ldrger 11m1tat10n of five years, In this regard Wishes to

rely on CC,E Chemphar Drugs & }anments 1989 {40) E, L T 2‘?6 {s. C]

Thercfore the. ailegat;on of SCN is not legal and proper

35. The Appellant subimits that aH the entiies are recorded in books of accounts
and ﬁnancml etatements nothing is suppres ied hence the extended perxod
of limitation is not applicable. Wlshes to piace rellanee on Rama Paper Mills

L Comm1ssmner of C. Ex. Meerut 2011 {022) STR 0019 Tri.-Del

. In Re: Beneiit of Composi_tien scheme im respect. of SCN de.ted

24.—04,2;012: | | |

30. Appellant submits that 1mpugned SCN dated 24.04.2012 proposing demand
for the period Jdnuary 2011 to December 2011, denied the beneﬁt of
comp031t1on scheme as given under Works Contract (Compomtmn Scheme
_fori Payment of Service Tax) RuIes 2007 and alternatzvely the deductton of |

~ material value under Rule 2A of Serv1ce tax (determmauon of value) Rules,

2006;

37. Appeﬂant further submlts that ds the 1mpugned 010 has not at all

cons1dered the submlssmns made for Howmg compos1t10n scheme or
R @;

. 's_ GJ:GBUAQ .j‘-
{2' i \ )
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- deduction of material value, Appellant wishes to reiterate their subrmissions
made vide Para 12 to 25 of SON reply filed on 20.06.2012 {copy of the SCN

reply is enclosed as annexure VIIL) -

In Re: Interest under Section 75
38. Without prejudice to the foregoing, Appellant submits that when service tax
l 'it'self is not payable, the Quesﬁoh of interest and penalty does not arise.
i Appe]laﬁt further submits that it is a natural covollary’ that when the
principal is not payable there can be no question of paying any inter(_ast as
held by the Supreme Court in Prathiba Processors Vs, UQI, 1996 (88) ELT
12 (SC).

I Re: Penalty under section 78
39 Without prejudice to the foregoing, Appeliant submits that ‘all the grounds

taken for “In Re: SCN is time barred” above is equally applicable for

penalty as well.

40. Appellant submits that there is a chaiige i law and Appellant has bonafide
belief that the credit availed by them is legally ‘permissible. And it is a
settled proposition of law that when the assessee acts with a bonafide belief
especially when there is doubt as to‘statute also the law being new and not

yet understood by the common pliblic, there cannot be levy penalty.

41 Appellant further submits that it was held in the case of Collector of
Cl.lstolms v. Unitech Exports Lid. 1999 {108) E.L.T. 462 (Tribunal) that-“It is
settled position that pénaity should not be impased for the sake of
‘Tevy. Penalty is not a source af Revenue. Penalty can be imposed
depending upon the facts and circumstances of the case thé.t there is a clear
finding by the authorities below that this case does not warrant imposition

of penaity. The respondent’s Counsel has alse relied upon the decision
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of the Supreme Court in the case of Mfs. Pratibha Processors v, Union
af Indic reported in 1996 (88) E.L.T, 12 {S5.C.) that Ppenalty ordinarily
levied for some coniumacious conduct or Jor a deliberate violation of

the provisions af the. particular statute,” Hence, Penalty cannot be

‘imposed in the abserce of deliberate defiance of law even if the statute

provides for penaity,

The Appellant submite that Penalty under Section 78, as the word suggests,

is punishment for an act of deliberate deception by the assessee with
the intent to evade duty by adepting any of the means mentioned in
the section. Bona fide belief as to eligibility of Cenvat credit cannot be
reason for imposition of the severe benalty. In this regard wishes to place a

reliance onn Rajasthan Spinning & Weaving Milis [2002 (238) ELT. 3

s.C. }&Commissmner Of Central Bxcise, Vapi Vs Kisan Mouldings Ltd

2010 (260) B.L.T 167 {S.C).

Therefore on thls ground Appellant requests to drop the Penalty proceedings

uinder the provisions of Section 78,

In re: Penalty under Section 76 & 77 of the Finance Act, 1994

43.

The Appellant submits that, when the tax itself js not payable, the question -

“of penalty under section 76 does not arise. Further assummg but not

‘admitting, that there was a tax 11abxhty as envisaged in SCN as explained in

the previous baragraphs, when Appellant were npot at all having the

intention to evade the service tax and further also there was a basic doubt

about the liability of the service tax itself on the construction activity,

Appellant is acting in a bona fide belief, that he is not liable to collect and

pay service tax, there is no question of penalty ut}der section 76 resortng to

" the provisions of Section 80 considering it to be a reasonable cause for not

collec:tmg and paying service tax,
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44. Appeliant  submits  that service: tax on  amounts received towards

45,

construction agreements hag been already discharged without any major

delay & without intervention of department, ST-3 returns were also filed

clearly showing the total amount received from customers and clearly

bifurcating the amounts received towards sale deed value as amounts
received for exempted service, and amounts received towards Conétruction
agreements as taxable amounts. Details of service tax computationé, .
payment of service tax, utilization of CENVAT along with Challan copies has
been submitted voluntarily to the department. They have not paid service '
tax on sale deed value on bonaﬁdg ‘belicf that sa:ﬁe was not required to be
paid as substantiated by the earlier SCN's & c'orrespondence with

de'partment: It is settled law that if person acted on bonafide belief,

imposition of penalties are not warranted,

The Appellant subnits suppression or concealing of information with intent

to evade the payment of tax is a requirement for imposing penalty. It is a

settled proposition of law. that when the assessee acts with a bonafide belief

especially when there is doubt as to statute also the law being nf;aw and not
yet understood by the common public, there cainnot be intention of evasion
and penalty cannot be levied. In this regard appellant wishes to rely upon
the following decisions of Supreme Court.

. i Commissioner of C.Ex., Aurangabad Vs, Pendhalkar Constructions

2011(23) S.T.R. 75(I'ri.-Mun)
i, Hindustan Steel Ltd. V. State of Orisss, 1978 (2) ELT (J159} (50
L.  Akbar BadruddinJaiwani V. Collector - 1990 {47} ELT 161({SC)

iv.  Tamil Nady Housing Board V Collector — 1990 (74) ELT 9 (5C}

'I‘h(:rgfore on this ground it is requested to drop the penalty Proceedings

under the provisions of Section 76 of the Finance Act, 1994
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46. The Appellant submits that penalty is {mposable when_ the appellant

47.

breaches the provision of statute with an infent to defeat the scheme of the

Act, when there is a confusion prevalent as to the leviability and the mala

fide not established by the department, it would be a fit case for waiver of

penalty as held by various tribunals as under

a. Vipul Motors {P} Lid. vs Commissicner of C. Ex., Jaipur-l 2008
(009) TR 0220 Tri.-Del
b. Commissioner of Service Ta.x Daman vs Meghna Cement Depot

2009 (015) STR 0179 Tri. ~Ahmd

The Appellant submits that in the following two cases, M/s. Creative Hotels

Pvt. Ltd. Vs CCE, Mumbai (2007) {5) S.T.R {Tri-Mutnbai) and M/s Jewel

Hotels Pvt Limited Vs CCE, Mumbai-1 {2007) (5) S.T.R 240 {Tri- Mumbai) it

‘was held that “The authorities below have not given any finding as to why

penalty is required to be imposed upon them. Only because penalty can be

- imposed, it is not necessary that in all cgses . Ppendlly is required to be

48,

imposed. In this case [ decept the explanation of the appellant and therefore

set aside the penalty and allow the appeal.”

The Appellant submﬂs that. 11ab111ty of the service tax on the sale deed Value

is depends on the interpretation of

a.

Definition of Works contract as defined 65(zzzza) of Finance Act,

1594and section G5B(54) of Finance Act, 1994 as exigted during the

relevant period
Rule 24 of Service tax {determination of value} Rules, 2006

Definition of service given under section 65B(44) of Finance Act, 1994

Circular No. 108/02/2009-8T dated 29.01.2009
and other provisions of Finance Act, 1994 &judicial pronouncements

It is settled position of the Law that whenever there is any scope for

&) I




32-

interpretation of the provisions of Finance Act, 1994 there cannot be

imposition of Penalties, In this regard Appeliant Wisl1és o rely on the

following judicial pronouncenients.

a. CDmmissi011er Of Central Excise,‘ Raipur Vs Ajanta Color Labs 2009
(14) S.T.R 4658 (Tri-Del) it was held that “Respecﬁlly Jollowing the
above decz.'sions, we allow the appeals for the asse.ssee on merits and
hold that the portion of the valus relating to photegraphy materials
would not be included in the levy of service tax. It is « c.ase af
interpretation of ihé statuies and, thergfore, extended period of
limitation and impesition o_f.' penalties would not warrant”

b. In the case of Ispat Industries Lid Vs CCE, Raigad 2006 (199) EIL.T
509 {Tri-Mumbai) it was held that “Apart Jrom holding that the credit
was admissible fo the appellants on merits, we also ﬁ'nd that the
demand raised ancl confirmed against them is hopelessly barred by
limitation. Admittedly, the appellant had reflected the Juct of availing
the balance 50% credit in the subsequent Jinancial year, in their
statutory monthlg-; returns filed with the revenue. This Juct is sufficient
to reflect knowledge on the puart of the revenue about the Jact of takmg.
balunce 50% credit and is also indicative of the bona fides of the
appellant., The appellants hdving made kknown to the department, no
Suppression or mis—stqtement on their part can be heid against them.
The issue, no doubr involves bona Jide interpretation of
Provisions of taw and failure on the part of the appellants to
interpret the said pProvisions in the way in which the
departinent sesks to interpret them cannot be held against
them so as to involce extendead pe:;-z'od' of lmitation. When there
is & scope Jjor doubt for fnterprefafiom of legal previsions and the entlre

Jacts have been placed before the Jurisdictional, Ceniral Excise
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Officer, the uppellants cannot be aitributed with any suppression or.
misstatement of facts with itent to evade dﬁt‘y and hence cannot be
saddiled with demand by invoking the extended period of lumtatwn LAs
much as the demand has beeri set aside on merits as alse on )
limitation, there is no Justification Jor imposition of any penaity
upon them.

in the case of Haldia Petrochemicals Ltd Vs CCE, Haldia 2006 (197
E.LTO9y {Tri-Del) it was that the “extended perfoc of limitation cannot
be irwoiced under the provisp to Section 11A(1) of the Ceniral EJCCLSE!V
Act, 1944, There is also no case  Jor imposition of penalty, Sfirstly
Jor the reason that the demand of duty is unsustainable and secoﬁdly
Jor the reason that the case involves a question of interpretation of
laty.” .

In the case of Itel Industries Pvt. Lid Vs CCE, Calicut 2004 (163)
ELT 219 {Trl—Bang) it was held that “In view of the fucts of this
case, we do not find Any case or cause to nvoke the penal liabilities,
as we find that the Commissioner Has held It is essentially, a
Guestion of interpretation af law as fo whetherj Section 4 or
Section 44 would be appliclable....” and not sustained the prenalty
under Section 11AC. We concur with the same. Therefore we cannot

uphold the Revenue’s appeal on the need to restore the pencliy

‘under Section 11AC as arrived at by the Originar Authority, As

regards the Penalty under Rulss I73Q & 210, we find the
Commissioner {Appedals) has not given any Jinding why he considered
the same as correct and legal in Parq 8 of the impugned order.
Inposition of penalty under Rules 1730 & 210 on matters of

mterpretatwn, withoud Specific and valid reaserns, is not called for”,
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On the basis of the above judgments it is clear that whenever due to

"bonafide interpretation of law service tax not paid penalty is not leviable.

1o re: Benefit under Section 80 of the Finance, Act, 1904

49. Appellant submits that as explained in above Para’s they are net paying

50,

5

—

service tax on bonafide belief that same was not liable to be paid in view of

& Exclusion part of service definition given under section 65B(44) of
Finance Act, 1994 in as much  specifically excluding the sale of
immovable property from lévy of service tax,

b. Activity performed ] the execution of sale deed is in the nature of self
service and not liable for sﬁervice.tax.

c. Activity of construction undertaken by the developer would he works

coniract only from the stage the developer enters into a contract Wlth' the

' flat purchaser and not prior to that,

d. Earlier SCWN’s demanding service tax on the value of construction

agreement.

The Appellant submits that they have established the reasonable cause for
the nonpayment of service tax. Smce the Appellant explained the reasonable ’
cause for the 110npayment of the service tax penalty Inlp()SlthIl of the
penalty is not sustainable, In this regard we wish to rely on Commxssmner

of Service Tax, Bangalore Vs Motor World 2012 (27) S.T.R 225 (Kar).

~Appellant further subipits that there is bona fide litigation is going on and

issue was also debatable which itself can be considered as reasonable cayse

for failure {o pay service tax, Accordingly waiver of penalty under section

can be made. In this regard reliance is pla{:ed on C.C.E., & Cus., Daman v,

P3L Corrosion Conuol Services Ltd 2011 (23) 8.T.R. 116 {Guj.)
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53,

34.
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Without prejudice to the foregoing, as explained in the background facts

and submissions above, the impugned SCN /Ol0 is merely a periodical SCN

covermg same issue. The issue is being contested by the Appellant and Ld.

Commissioner (Appeals) remanded to re-quanitfy the demand on similar
issue on same footmgs Therefore, the Appellant has reasonable cause for
non-payment of seivice tax, Moreaver, it should be appreciate that,

Aplelant bclng a fax compllance assessee, has been paying service iax
regularly on the cons truction agreements wherever applicable. Therefore the .
Appellant has established its bonaﬁdes and hence by mvokmg provision of
Section BO of the Finance Act, enUre penalty proceedings requires to he

dropped based on this submission also. Appellant. wishes to i'er on the

Hon’ble Apex court decision in case of Nizam. Sugar Factory Vs CCE 2006

(197} E.L.T 465 5 (S.C) in this behalf.

The appe11a11t craves leavc to alter, add to and/or amend the aforesaid
grounds.

The appellant wish to be personally heard before any decision ig taken in
this matter,

Fay M Mls Modi Ventures
(TR

\ Authonzed.ﬁign 1o
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FRAYER

’l‘herefore it is prayed

a‘

under Section 80 of the Finance Act, 1994 ‘ = Eﬁmﬁ?{
£ Any other consequential relief is granted. / mﬁ@ \
. for J /ga
I/??%im
Appellant
/
VERIFECA’I‘EON
I, Soham Modi Partner of M/s. Modi Ventures, the appeilant, do hereby declare
that what is stated above is true to the best of miy information and belief.
Verified today the 16”1'day of December, 2015
RES

To hold that the service tax has been paid on the value of the construction
agrecment as alleged in fthe SCN and therefore the order needs to be
dropped.

- If required, 1o hold that even on merits the amounts received towards sale

deed is not taxable.

"To hold that SCN dated 26.09.2014 is barred by Lmitation
d. To hold that no Penallty is 1mp0sable under Section 76, 77 & T8 of the’

Finance Act, 1994,
To hold that Appellant is eligible for the benefit of wauver of the penalty

Place: Hyderabad ] %ﬁw
| | For %\/4,,_/9—
ppella ;

7 Eaﬁmﬁm
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL
' HYDERABAD :

Sub: Appeal against the order of the Commissioner of Service Tax in _
Order-In-Original No. HYD-SVTAX-000 ~ COM - 04 & O5 / 15-16 dated
31.08.20158

I, Soham Modi, Partner of M/s Modi Ventures, hereby authorize and appoint
Hiregange & Associates, Chartered Accountants, Bangalore or their partners
and qualified staff who are authorised to act as authorised representative

under the relevant provisions of the law, to do all or any of the following acts: -

e To act, appear and plead in the above noted proceedings before the above
authorities or any other authorities before whom the same may be posted
or heard and to file and take back documents. '

« To sign, file verify and preserit pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawal and compromise
applications, replies, objections and affidavits etc., as may be deemed
necessary or proper in the above proceedings from time to time.

* To Sub-delegate all or any of the aforesaid powers to any other
representative and I/ We do hereby agree to ratify and confirm acts done
by our above authorised representative or his substitute in the ma{ter as

my/our own acts, as if done by me/us for all intents and purposes.

'This authorization will remain in force till it is duly revoked by me /us.

E;cecuted this on 16% day of December 2015 at Hyderabad For oni wﬁ .

d ¥
_Sighnatbe o°

I the wundersigned partner of M/s Hiregange & Associates, Chartered

Accountants, do hereby declare that the said M/s Hiregange & Associates is a

registered firm of Chartered Accountants and all its partners are Chartered
Accountants holding certificate of practice and duly qualified to represent in
above proceedings under Section 350 of the Central Excises Act, 1944, 1 accept
the above said appdintment on behalf of M/s Hiregange & Associates. The firm
will represent through any one or more of its partners or Staff members who

are qualified to represent before the above authorities.

Pated: 16.12.2015
Address for service :
Hiregange & Associates,
Chartered Accountants
“Basheer Vilia”,

H.No: 8-2 268/1/16/B,
2nd Floor, Sriniketan Colony, Sudhir v 8

- R. No. 3, Banjara Hills, . Partner. (M. No. 202109}
Hyderabad - 500 034 .

For Hiregange & Associates
Chartered Accountants




