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: {Passed by Shri. B,Ravichandran, Commiissioner of Service Tax,

Bervice Tax Commﬁssionerate,‘Hyderabad in respect of M/s Green

wood Estates, Hyde rabad)
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This copy is granted free of charge for the private vse of (he person 1o whom it is issued.
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Under Sec.35 B (1) of the Central Uxeise Acl, 1944, ag amended, any person aggrieved by
this order can prefer an appeal 1o the ‘Soulh Bench of the Cugtoms, Fxcise and Service Tax
Appellate Tribunal having its Registry at 1st fioor, WTC Building, FK{CT Comnplex, K.G. Road,
Bangalore - 560 009, .
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Appeals muse be filed in Form BA3 prescribed under Rule 6(1) of the Central xcise
{Appeals) Rules, 2601 within 3 {three) months from the date of communication of this order.
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I,:'vcry;,}},r:nm_rmadmg of Appeal, cross-objections, stay application or any other application shall
be typ_r;ac:i:"ne‘atly in ”&Qﬁthle_ spacing on one side of the foolseap paper and the same shall be duly
paged, indexed and tagged firmly with each paper book in a separate folder.
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The appeal muist :be aceompanied by a crossed Pank Deaft for a sum as applicable

obtained from a Nationalised Bank drawn in favpur of the Assistani Registrar of the Southern
“Bench of the Tribunal and should be on the branch of bank at Bangalore; and the documents
auihorizing the topreseniative to sign and appeal on behalf of the appeliant if the Appeal is
signed by authorized representative, as required under Rule 13 of the Customs, Excise and
Service Yax Appellate Tribunal (Procedure) Rules, 1962, Under Section 35 F of Central Tixeise
Act, 1944, the appeal also must be accompenied by mandatory pre-deposit amount of 7.5% of
the duty demanded or penaliy imposad or both and the amount of pre-deposit payable would be
subject to a veiling of Rs.10 Crore. ' '
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Sub:  Service Tax — Non-payment of Service Tax by M/s. Greenwood Estates -
Oreders passed - Reg.

' ¢ 40 30 b oK ok ok
Wifs.Cireenwood  Bstates,  5-4-187/3&4, [ Floor, Soham Mansion, MG Road,
Secunderabad (bereinaficr reforred to ns “M/s.Greenwood™ or “the assessee™) are engaged in
providing werks contraet service. The assessce is a registered parinership firm and. got
themselves  registered with  the  departiment vide Service Tax Registraion No

AAHEGOT! 1BSTOOL.

2. On serating of the records of the assessee, it appeared that they have not been discharging

. their service tax Hability properly in respect ol services rendered by them in construction of flats.

Accordingly, the following show cause notices were jssued 1o them to demand service tax not

paid. The earrent status of the nofices are as indicated.

TTSON DR NO. and | Period CAmount | of | Stafos

Mo | Date Service Tax
: ‘ Jemanded
1 QO POR No7V Tan:Dee, 9,47,737 Confirmed vide QIO No.47/2010-5T
2010-Adjn  (8T) {2009 dated 24.11,2010. Assessee’s appeal
dated 21.05,2010 . was dismissed vide OIO
No. 11201 1{1.IDS. Tax, dated

31.01.2011. CESTAT pranted stay on
25.04.2012 vide Stuy Order
No.6668:667/2012 without pre-deposit
condition. Vide Misc. Order No.21860-
21877/2014 dated 31.07.2014 exiended
stay for six months from 31.07.2014

| )

OR  NO.61/2011 1 Fan-Dec, 48,00,39] Confirmed  vide OO0 No.51/2012—
: Adin(STHADC) _ dated  31.08.2012,




[

~lap

R

St TR

/ ] {‘}rdL;i*rcwihn—cfgznr?l-.\;él-%x! the Cx on:ermssumc: J

(Appm]x) vide OIA No.39/2013- -(FLED}
|

S Tak Tor re~quantification of the
f service tax payahle, ,
__j 1 OR™ N 2 52/2012- | Jdnm'kc Tt-i 581,850 _“(,Erﬁwﬁlaf_ vide | OIO No 3120127 [
i Adin(AddL.Comm 2011 f AdI{STHADC)  dated 31.08.2012. 1
I
|

r) dL24.04 2012 i Ordered denovo by the Commissicner
{Appeals) vide OIA No. IR2013(HLIN |
STax  for re- -quantification  of the

SEIVIice tax payable.
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3 Further, Tor the subsequent period, Tuly. 2012 to March 2014, ancther notice OR
Ne.156/2014-Adja(ST) Commr. - dated 25.09.2014 was issusd to thew to demand service tax of
Rs.92,38,975/ towards service tax for the above mentioned period under the category of works

contract service.

4. Mfs.Greenwood filed a writ petition No..38486/2014 ; in ihc Ihgh Court of Judicatare at
Hyderabad praying for setting aside the show eause notice dated 25.09. 2014.for recomputing the
service tax Hability in sccordance with the law by excluding the value of stamp duties,
registration charges and taxes during the rclemu! period. Hon'ble Migh Court vide their order
dated 23.12.2014 disposed off the writ petition with a direction to the Commissioner of Service
Tax, Hyderabad to take a decision with reasons and in accordance with law afier examining the

details g;wn by the petitioner.

5. The assessee filed written reply dated 11.02.2015 and a ucnsonal hearing in the was cuse

held on 12.02.205 5. Their submissions cun be sunmarized as holow

a The SllOV\ cause n()uuf issued mvoking section 731A) has no vahcllty as the same was

issued without appreciating the facts and without censideting the nature of amounts
received. The show cause notice did not explain the ground on which the demand is
sustainable. The show cause notice issued for the period July, 2012 10 March 2014 did
not elaborate the legal provisions introduced with effect form 01, 072012, A whols lot of
changes in statutory provisions were brought about with effect {rom 01.07.2012 and these
defails were not elaborated and no specific allegation regarding-applicable provisions of
law have been iade in the periadical notice dated 25.09.2014.

b No serviee tax is payable by them on the sale of semi-finished flats and stamp duty and
rcgistmﬁ_on charges.  As meationed i para 2 of the show cause notice, the service
provider and service wecipient relationship exisi after the excoution of sale deed and
entering fmto agreement for consty uction. Any amount received prior to that is ol liable
w be taxed. Definition of ‘service’ shall not include the fransfer of title in immovable
property by way of sale. As the transaction of semi-finished flats is ope of sale of

immovable property, no service tax is leviable.



¢. The value for ‘N()ll\‘! conlract service cannoi include the sale proceeds of semi-Ainished
ﬂdlb as sale of such semi- _fnished flats is not a works contract servica, The allegatién in
thL show cause nolzu that service rendored by them is taxable under works (,om;au as
per Seotion 658 of the Finance Act,1994 hag not been elaborated. While their agreement
of construction maybe liable for tax under works cortract and (hey are paying appropriate
service tax under rule 2A. of the Service Tax (Determination of Value} Rules, 2006,
fsrther demand on them is not legally sustainable,

d. No service tax is payablc on amounts recetved for corpus And, clectricity charges and
maintenance leu:g:(,s received on behall of the Owners’ Association or Flectricily
Department. They have claimed that they have acted as pure agent in terms of Rule 5(2) '
of Service Tax (Determination of V alue) Rules,20006.

e, The assessee algo .quc-:stinned the quantification of tax fiability and claimed the benefit ol
cum tax calculati on o ar rive at the tax Hability,

£, Finally, they umtmte,d the proposal for inposing penalty under sections 76 and 77 as the
whole issue is one of interpretative in nature and {nere is no 1uleisc,duon of penal aeuon
They have also claimed the benelit of %cticn 80 as there is a reasonable and Sutﬁuun

cause for failure, il any. in discharging service 1ax Hability.

G, During the personal hearing and zlso vide their lefter dated 11.02.2015, the uss‘;:ssee
submitted that there js already 4 pending notice OR No.83/2013 dated 02,02.2013 for
adjudication by the Joini/Additional Conunissioner, Seyvice Tax, Hyderabad, As the issue
iavolved is same for the previous six months, they requested the .said pending case with the
JoinvAdditional Commissioner may be combined and decided by the Commissioner. They also
requested for degision in these proceedings on the earlier two show cause nolives {010
MNo.31/2012 dated 31,08 2()17) decided by the Additional Commissioner w hicly were rc,m{mdcd
to the originu duleuty by the Hon ble CESTAT vide order No, 20401 dated 02.04. 7036% for
denova ‘1d]udwa1mn Since the thrnctmns of CESTAT are 1o the original authority (Addﬂmnal
Cowmrnissioner), the 541d two notices cannot be taken up for adjudication int the prcsem
p;ouvcd.%s As sueh s,how cause notice O.RNo, 156/2014 - Adjn. (5T) (Comrar) dated
25.09.2014 answerable to the Commissioner as well as Show Cause Notice OR No.83/2013 -
. din. (8T) (f\l)(’) da:u,d 02.12.2613 peading adiudication at the level of Joint Commissioner are

being taken up for decision together in the present original proceedings.

i )[\{,&,

1. I have emmm»d the records of the case and the submissions nade by the assessec
carefully. The main point of a‘hbpum is that whether or not the assegsee is liable to pay service
tax on the gross amount received by them as a consideration for the {lats constructed by then.
To begin wiih, the assesses conlested the legality of the show cause nofice iself, "[‘hu); have
plLade that the notmeq though periodical in pature, nave not mvoked reievant statutory
provisions and explained the gr ound on which their Habitity for service tax arises. "{n this
connection, it is soen that the first show cauge notice was issued (o them oI 21.05.2010 mvolung

the provisions for the period January, 2009 (o Decamber, 2009, The demand was madq under



works contract service. The notice examined the seope of Board’s Cireular Ne.108/202/2000-8 7T

dated 29.01.2009. . The assessee claimed the benefit under the same. The show cause notice

claied the existence of relaribnshi];-( besw o briitder {(service provider) and the customer
{service recipient) and conseguent liability for service tax for construction of residential
complex. When pericdical notices for the subsequent periods were issued, earlier justification is
applicable and legal pravisions relevant (o period covered under the said notices will apply. It is
pertinent to note that an explanation has been inserted by the Finance Act, 2010 with effect from
01.07.2010 under sub-clause {zzzh) of clause 105 of Scction 65 of the Finance Act, 1994, The
said explanation {reproduced below) makes it very clear thal construction of a complex which is

intended for sale, wholly or partly by a builder before, during or after construction shall be

deemed to be service provided by the builder to the by Yer.

Lixplanation:

“For the purposes of this sub-clause, construction of a complex which is intended for
sale, wholly or partly, by a builder or any person authorised by the builder before, during
or after construction {execept in cases for which no sum is received from or on behalf of
the prospective buyer by the builder or a person authorised by the builder before the grant
of conipletion certificate by the authority competent {o issue such certificate under any
law for the time being in foree) shall be deemed to be service provided by the builder to
the buyer.” . : ‘

As seen from the above, the legal provision relating to nmatuce of trassaction in
construction service hag been made explicitly clear by the insertion of the sajd explanation and
the eadier Board’s clarifications are relevant onty prior o sald explanation.  As such for the
peried 01.07.2010 to 30.06.2012, the nature of transaction liable for taxation under construction
service will be governed by the service category definition read along with the explanation as
stated above. For the period afier (1.07.2012, it is seen that construction of a complex, building,
clvil construction ete., is a declared service under Section 66 L(b) . Section 66 B(54) defines
‘werks contract’ and Section G6E(ln) states service portion in the execution of works contract as a
declared service. The above legal provisions read together will explain the scope of taxable
activity and the assessee’s contention that the show cause notice is notclear on this aspect 1s 1ot
tepable.  Further, Section 663(h) talks about the servico pertion in the execution of works
contracts to be fiable for tax, The execution of works contract is a method of rendering service
of various categories. Construction of immovable property involving transier of property in
goods in the execution of such contract is Jeviable o service tax uader works contruct service,
the assessee themselves admitted that there are certain changes in the scope of service tax
liability of construetion service. This is more relevang with respect (o insertion of explanation as
discussed above, and the definition indicated under declared services with effect from
01.07.2012. These being the legal provisions wiich are also indicated in the show :cr-msc netioes,
the assessee’s contention that the tax liability i5 not on sale of semi—ﬂxiish_md flals, is not tenable.
The explanation insected with effect form 01.07.12010 and the sc;-:jpe of dectared service make i1
clear that construction of complex or building intended for sale to a buyer cxeept where the
entire consideration s received after issuagee of completion certificate by the competent

awthority s a laxable service. The asscssee’s contention that censideration received wowards sale




deed of semi-finished .ﬂat:‘is a sale travsaction of immovable property and cannot be taxed for
service is unienable. The scope of service rendered by them cannot be included under seetion
65B(44)(a) as claimed by the assessee. “Service” shalf not include the activity which cnns:‘.titixltcs
merely a transfer of title n imamovable property by way of sale, [n the present consexl,.‘: the
transaction now under consideration is not mere tmmfer of title by way of sale. Ii involves the
service of construction before and after such sale. The service tax liabitity is on such service and
not on sale of immovable propeily as mis-construed: by the assessee.  The assessce built
residential complex inended for sale 1o buyer and they bave not received entire consideraﬁtiw
after jssuance of completion ceriificate by the competent authoriiy. Such activity of buiiﬁing
complex intended for sale before the completion certificate s squarely covered for service lax
purposes. The nature of work exeeuted being such which fulfills the criteria of works contract,
the same are liable 1o be taxed under works contract which is a declared service and also

specificaily defined as ele 1b0mtpd above.

8. The pature of service iax levy in construction service was examined and (,Lmﬁui by
Hon'ble High Court of Pungab and Haryana in ihe case of GS Promoters Vg O [7011
(2DSTR 100(P&ID], The Hon'ble High Cowr held that whether or not service is involved haq to
be seen not only from the point of view of the builder but also from the point of view oi the
service recipient. - What is sought 1o be taxed is service in relation fo construction which is
certainly involved even when construction is camded out or got carried out-hefore cons‘lmétion
and before flat is sold. The Hou’ble Hth Court further held that the levy of tax is on ser v1cc and

not on service provider and construction services are certainly provided even when a Lonslrucud
flat is sold. Taxing of such transaction Is net cutside the purview of the Unian L epislature ag the

sume docs not fall in any of (he taxing entries of the siate list

g. Hon'ble High Court of Bombay in the cuse of Maharashtra Chamber of Housing l.n.d';usu'y
Vs, UJOL (2012 (25) STR 305 (Bom)j held that the expianation which was inserled by the
Finance Act of 2010 elearly brings within the fold of axable service a construction sebvice
provided by the builder lU a buyer where there is an intended sale between the partics v»huhm

before, quring or after construclion.

10, Hon'ble CESTAT in the case ol Alstom Projects India Lid. Vs. CST, Pelhi [2011-TIOL-
A59-CESTAT-DEL] beld thal introduction of works cantract service provided a new machinery
provistons for assessment of service tax. on various speeified services on cousiruction conlfacts,

erection contracts ete.

11, Considering the above discussion and legal position, find that the assesses is liable for
servics tax under works contract service on the gross consideration received by them and the tax
has 1o be arrived at by applying the provisions of Works Contract (Composition Scheme for
Paymef;t of Service Tax) Rales, 2007 for the period upto 30.06.2012 and thereafier under Rule

2A(HNA)Y of Service Tax (Determination of Value) Rules, 2000, The assessee contended thal



[a'xable value has not been correctly arrived at. They have submitted that VAT and other taxable
expmscs have not been cxc{uded while amvmg at {he taxable value, Tt is seen from the work
sheg,t enclosed as Annexure 10 the qiluw causc netice clattd 02.12:2013, deduction towards VAT
d)}d other non-taxable rce,e;pfs like excess received refunded to customers have been considered
while arriving at the taxable valae. Similarly, in the Amiexure 0 the show cause notice dated
25. 09 2014, taxable value bas been arrived after allowing deduction towards VAT amount,
Howevu the assessec’s plea for deduction of amounts under variovs head like maintenance
_chmggs, security deposit for common facilities, electricity charges etc. . merits consideration,
Thu:e charges are not attributabie 1o consuruction work contract and as such e ligible for
ddet‘[]Ul] frorn gross amount,. As m]{h the service tax liabitity has been re-worked and arrtved at
Rs. 13 64,777/- and Rs. 89,57,783/- in respect.of O.RNo. §3/2013 -~ Adj ST ADC and O.R.
MNo. 156/2014 — Adin. (8T) Comm’r respectively.

T
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12. The assessee also requested for recalculation of service tax Hability considering the BrOss

3]1:&, as inclusive service tax as they have not collected the tax from their customers. It is seen
hat no supporting evidence or terms of contract were shown by the assessee to extend the benefit
of f.w_t,n,ilon &7(2). Further, it is a fact that the assessee collected and discharged service tax partly
as mem joted in demand notices. Hence, the question of extending eum tax valve bencz" it to part
mfut, for short payment of tax does not arise. The assessee claimed that the cmmunt received
,(3wz§1.cls sale deed is not to be included in ke gross value, This plea is not legally tenable as
con ?ruction under works contract service is taxable on gross yeceipls basis and considering the
sconée of construction service, receipts of all amounts are liable for service tax, except where
entire consideralion is received afier issue of completion cerlificate. Since construction of semi-
{inished (lats, for which completion certificates have zot been issued by the competent authority,

' B
are arising due to taxable actjvity, the amounts received qs consideration are taxablc,

i

13, . While examining the service tax liability under these show cause notices, T find that the
perimﬁdicaj show cause notice dated 25.09.2014 indicates the period covered as July, 2012 (o
Maréh 2014, However, on scrutiny of the Annexuce 1o the said show cause notice which gives
demliec I caleulation of the service tax liability for the refevan( period, it is seen that there we 5

quarfers period for which the caleulations are indicated separately.  However, the service tax

Lizbility has been reckoned only for the period upto December, 2013 and the service tax liability

3

for the period January, 2014 o March, 2014 has not been added in the total while arriving al the

tax linbility which was demanded in that show cause notice. 1t is apparent that m the show cause
nolicf-: cum  demand the period Jamuary, 2614 to March., 2014 mvolving an amount of
Rs. 14 90,770/- i3 not part of total demand of Rs.92,18 975/ Considering the fact (at final total
dcmand amowt deals only the service iax liability upto December, 2013 (as seen from the
Ax:s1<;xuru to the show cause notice), the present order is restricted 1o the service tax demand
uplo ‘F)m,em.bm, 2013, The assessee vide their lotter dated 19-02-2015 also admitted (o have

noticed the totaling error as staied above,
'



14, It is seen that the assessee was registered with the deparimenf as provider of ta}i(ahle.
service and have been paying only part of the tax lability, They are aware of the unplmdh@n of
gervice iax Hability and still have not discharged the full service tax due on the services. ihelr
claim  for benefit under Section 80 for waiver of penalty under Section 76 and 77 has not -be«-,n
ppmtu} by facts and wcumamncw (o indicate reasonable and sufficient cause for l}nJur{, s
pay tax i tine. In the absmcc of any substanlial and specific grounds to invoke the pmvmons
of Section 80, the assessee’s Hability for penalty under Section 70 for failure 10 pay 1ax in time
and under Section 77 {or various contraveniions of miscellancous nature, is to be upheld. Pehalty
under Section 76 is attracted if a person liable o pay service tax fails to pay such tax ag per the
provisions of Finance Act, 1994, Here it is clear ihat the assessee hus not paid the full liability of
service tax in time. The assesse is also lable for miscellaneous penalty under Section 77 due 1o
non-compliance ag discussed above.  Their liability to pay interest for delayed payment of

sepvics tax 15 confirmed in terms of section 75 of the Act.
In view of the above discussion and findings, I pass the following order:

CRDER

i. I confirm the service tax Hability ol Rs.1,05,22,560/-(Rupecs One Croreéi"iva
Lakhs Twenty Two Thousand Five Hundred and Sixty only) {Rs.15,64,?77/«
covered by show cause notice in OR No.83/2013 dated 02-12-2013 for the p:r:'rioci
1-1-2012 1o 30-06-2012) and({ Rs.89,57,783/- covered by show cause nolice ii} OR
No.156/2014 dated 25.09,2014 Iur the period 1-07-2012 w 31-12-2013) under
the calegory of works contract service for the period up 1o 30.06.2012 and
thereafter ‘as a  taxable sar\-ficn:!deciﬂred-sc.wicc of works contract on [M/s.
Cireenwood Es.tatcs, 5.4-187/3&4, T Floor, Scham Mansion, MG [;‘Load,

Seoundersbad in terms of sub-section (2) of section 73 of Finanée Act,1994.

iL M/s.Greenwood Estates, 5-4-187/3&4, 11 Floor, Soham Mansion, MG Road,
Secunderabad ure liable 10 pay interest at the apprupriate Tate in terms of section
1

75 of the [Finance Act,1994 in respect of (he service lax liability as confirmed

above,

iii. Timpose a pum!ty ol R, 100/~ for every day of failure 1o pay service tax at I“fa of
confirmed service tax per months whichever is higher, starting with the 1ns1 day.
after due date 1 the dale of actual payment of all dues in terins of Section 76 of
the Finance Act, 1994 on M/s.Grespwood iBstatés, 5-4-187/3&4, 1 Floor, S(:)ham

Mansion, MG Road, Secunderabad.
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iv, [ impose a penalty of Rs.10,000/- {Rupees  Ten  Thousand only) on
Mis . Greenwood Es{ai'i?.‘?,. 5-4-187/3&4, .11 Floor, Solwm Mausion, MG Road,

‘Secunderabad in terms of Section 77 of the Finanée Act, 1994,

Jo N N fé_,‘f
RAVICHANDRANES 42
COMMISSTONER

G CRPOOISTEf e BT §7 o
Y M/s.Greenwood Estates, 5-4-187/384,
U Floer, Seham Mansion, )
MG Ruad, Secunderabad, Hyderabad. By Speed Post |

Copy submitted to the Chief Conunissioner of Customs, Central excise and Service Tax,
Hyderabad zone, Hyderabad,
Copy o

L' The Joint Commissioner of service tax, Service Tax cominissionerate, 1 1-5-423 /17A, Sitaram
Prasad Tower, Red Hills; Hyderabad. .

2. The Assistant Conunissioner of Service Tax, Legal & Prosecution, Service Fax
Commissionerate, Kendriva Shulk Bhavan, Basheerbagh, Hyderabad.

CR 'I‘h@_ Assistant Comniissioner of Service Tax, Arrears Recovery Cell, Service Tax
Commissionerate, Kendriva Shulk Rhavan, Basheerbagh, Hyderahad,

4. The Superintendent of service tax, Group IF A, Service Tax commissionerate, 1 1-5-423./1/4,
Sitaram Prasad Tower, Red Hills, Hyderabad. (two copies)

fwith instructions to gel this Drder —in-original served on the asscssee and forward a
dated acknowledgewent 1o this office.)

5. Office copy / Master Copy / Spare copy.



M/s. GREEN WOOD ESTATES

Q.R. No. 83/2013 - Adjn. {5T) ARC fanuary 2012 1o tune 2612 T
Duty \
Duty demanded in SCN 1653856
Cuty towards other Non-taxable
receipts {as given by the _
assessae) 28G079
Bifference after deductions 1564777
O.R. No. 156/2014 - Adjn. (ST} Coram'r . July 2012 to
_ December 2013

Duty demanded in SCN 9238975
Duty towards other Non-taxable
receipts (as given by the
assessee) 281192
Difference after deductions 8957783
grand Total 10522560
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