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This cony is granted free of charge for the private use of the person to
whom it is jssued.
2. S e B afiRe 1003 % siardy em 86(1) wiiRE A erha R A gl & i g e gner sidyr Froky 3 Peens
e sy arm g wi B e arhelr Rt & A swidls e el HMWSSE 2, s F R, Bmmi, foemm 500 ons e e
o Ul St I S A T R .

Under Sec.86 (1) of the Finance Act, 1994, as amended, any person
aggricved by (his order can prefer an appeal to the Regional Bench of the
Customs, Txcise and Service Tax Appellate Tribunal having its Registry at 1st ,
Floor, FIMWSSE Building, Rear Portion, Khairatabad, Hyderabad 500 004
3. B ITRN & A B & A 0l & Wy G st Preiaed 004 B 9 (L) d o Pt wif Te dog
i ardter il dt @ty =nfie

Appeals must be filed in Form ST-5 prescribed under Rule 9(1) ol the
Service Tax Rules, 1994 within threc months from the date of communication
of this crder.
4, BT b ST B0 S TenfY il anie a1 w5 ang siden B Y WU T Al g e g e
w1 i e s ofe i e w5 Y il oY EHRAL A BU e WRT U 8T e Y Bl ST Wiest T afie
sl & me gl arr e |

Every memorandum of Appeal, cross-objections, stay application or any
other application shall be typed neztly in doubie spacing on one side of the full
scape paper and the same shall be duly paged, indexed and tagged lirmly with
cach paper book in a separate {older,
5. UM 9w T Yok UE A e e s sk Prmestt. 1082 & Frm 18 & ol amr 208 gf
i e niega walste g sidieendl # @i & om0 s w9 TEnde ol sl & BN uade & ueas
doveir @ A advanr B i g e # Ed Wem w0 @ e s wa w5 S R v Ya o o e
feerer Ha & 2rlr £R Al @y sae g AR 19as @ AARE sy B | v 1w B 3ant qq ST
i A e R e mige sl w4y E e SRS WA Q] v AT qd sww B ad vfr e s
B BT AT & el g )

The appeal wust be accompanied by a crossed Bank Dralt for a sum as
applicable oltained from a Nationalised Bank drawn in favour of the Assistant Registrar of {he
Regional Bench of the Tribunal and should be on the hraneh of bank at Hyvderabad; and (e
documents authorizing the representative to sign and appeal on behall of the appellant if the
Appeal is signed by authorized representative, as required under Rule 13 of the Customs,
fixcise and Service Tax Appellate Tribunal (Procedure} Rules, 1982, Under Secticn 35 IF of
Central Lxcise Act, 1944, the appeal also must be aceompanied by mandalory pre-deposit
amount of 7.5% of the duty demanded or penalty impesed or hoth and the aniount of pre-
depasit payable would be subject o a ceiling of Rs. 10 Crore. :
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O.R.No. 8 & 9/2016 Hyd 1 Adin (5T)
(BCH in O.R.No. 65/2012 & 84/2013-Adjn(S1)(Commr.}

=M/S. Mehta & Modi Homes, 5-4-187/3 & 4, 18 Floor, MG Road,
Secunderab_admfioo 003 (hereinafter referred to as ‘the assessee’) were engaged
in providing Construction of Complex service and Works Contract Service.
Mel‘ﬂ‘.a:&, Modi Homes was a partnership firm and got themselves registered
with department on 17.08.2005 under “Construction of Complex Service” and
under  “Works  Contract  Service”™ on  29.02.2008 vide STC No,
AAJFMOG47CSTOOL.

2. On géthering inteiligence that Mehta & Modi Homes was not
discharging the service tax liability properly, investigation was taken up by the
départﬁlent. It was found that Mehta & Modi Homes had undertaken 3 (three)
projects in the year 2004; Sliver Oak Bungalows (Phasc I); Silver Oak
Bungalows (Phase II) and Silver Oak Bungalows (Phase III) at Cherlapalty
village, Ghatkesar Mandal, Ranga Reddy District and received amounts from
custc)mérs from April, 2006 (o December, 2010 towards sale of land and
:_agreeme_nts for construction. In the said projects, they entered into sale deed,
mid agreement for construction with their customers in respect of 290 ﬂal..s.
They had paid the Service Tax under Construction of Complex service availing
abatement under Notification No. 1/'2()06—8’1‘, dated 1.3.2006 (as amended)
and under “Works Contract service” availing the option under Rule 3(1) of the
Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007,
They informed that they had not availed Cenvat credit during the period
01.04.2006 to 31.i2.2010. It was also found that they stopped payment of
Service Tax on receipts from 01.01.2009 by misinterpreting the clarificalion of

the Board vide Circular No. 108/02/2009-5T dated 29.01.2009.

2.1 Accordingly, a Show Cause Notice O.R.No. 128/2011-Adjn (87
Commissioner dated 24.10.2011 was issued to the assessee demanding an
amount. of Rs. 22,72,979/- towards Service Tax (inclusive of Tducation and
secandary and Higher Education Cess) on the Construction of Complex Service
for the period from 01.04.2006 to 31.05.2007 and Rs.5,66,04,153/- towards
Service Tax (inclusive of Ed. and Secondafy Higher Ed. Cess) on the “Works
Contract Service” for the period ‘fr.orn 01.06.2007 te 31.12.2010. The said
notice was issued demanding the Sl(':rvi(:e Tax on the amounts received 10War(ls
Agreemeht of Construction executed with various customers in respect of the 3

(thr@@) ventures mentioned above.

3. The jurisdictional Superintendent vide letter C.No.
IV/16/256/2011-ST.Gr.i{i dated 31.01.2012, 07.03.2012 and 15.03.2012,
called for the details of amounts received [rom January, 2011 to December,

2011 in respect of the three ventures Silver Oak Bungalows (Phase I}, Silver
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Qak ] Bungalows {Phase H) and Silver Cale Bnganws (Phase Ill}. The assessees

were also requested to intimate tegardmg any’ new ventures have been taken .

up by them.

3.1, The assessees vide itheir leUtn dated 07.02.2012 submitted the

duml‘-} of amounts 1e<,c1veci during Lhe period  [rom January, 2011 .to

December, 2011 and also informed that they had computed service tax lHability
for the period January, 2011 to December, 2011 under “Works Coniract

Service Composition Scheme” on the amounts realized in excess of sale deed -

value at the rate of 4, ]2% which resulted in a tax liability of Rs.17,74,3 15/-

‘and that they had remitted Rs.9,23 ,908/- by way of cash and Rs, 57 ,635/- by

CENVAT and thdt the balance of Rs.7,92, 772/~ would be remiited at the
carhesl The assessee had submitted the total details of the amounts received
by them from each pr ospechve purchaser during the period . from Janucny

2011 to December, 2011

3.2,  As stated by the assessees during the said period they received a
total_amomﬂ' of Rs.6,96,62,033/-. Out of this an amount of Rs.1,65,69,000/-
towards Sale Deed; Rs.1,00,27,134/- was received towards taxe.s, other
c:harges,'Aclvanc:eé mid refunds and Rs'f4,30¥65,899/‘ towards Development

charge/agreement for construction/additions and aiterations and other

. charges. Since, the pr ojects were own ventures, it appeared that the assessees

were required to pay service tax on all the amounts received after execution of
sale deed. Thus, Rs.1,00,27 134/- received towards other char ges  and
Rs.4,30,65,899/- '('_owa,ldq construction and development were chargcable to
service tax. Therefore, it appeared that the assessees were liable to pay Service

tax on taxable amount of Rs.5,30,93,033/-.

4. The ahove’ thruﬂ ventures of Mehta & Modi Homes were residential
complexm as they coniain more than . 12 (Twelve) residential units with
common area and common facilities Jike commeon water supply etc., and the
layouts were approved by the concerned authorities. As seen from the records
submitted, the assessees had entered into a sale deed for sale of undivided
portion of land together with semi-finished portion of the flat and an

agreement for construction, with their customers, On execution of the sale

“deed, the right on the property -got hdnsftlred to, 1he customer, hénce the

construction service rendered hy lhe assessees thereafter Lo (heir cuatomers
under dgl cement of construction. are taxable under Serv:ce lax as there exists
service provider and service recipient rc}a‘uonc;hlp betwoen them. As transfer
of property involved in the execution of the contraci, it appeared that the

services rendered by them alter execution of sale deed against agreements of
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~construction  were taxable services under “Construction of Complex

Service”/ “Works Contract Service”.

4.1 _ As per the exclusion provided in Section 65{91a) of the Finance
Act, 1994 the residential complex was not mc,ludmg a complex which was
construcled by a person directly engaging any other permm for designing or
planning of the layout, and the construction of such, complex if intended for
personal use as residence by such a person. It was clarified in para 3 of the
Circular No.108/02/2009-8T dated 29% January, 2009 that if the ultimate
owner enters into a contract for construction of a residential complex with a
promoter/builder/developer, who himsell provides service of design, planning
and COHquCUOﬂ ancl after %Llch construction the ultimate owner receives
such pr operty for his personal use, then such activity was uoi liable to scrvice
tax. I‘helcfore as per the exclusion clause and the clarification mentioned
above, if a buﬂde*/promoter/devc]ope; constructing entire complex for a single
person for personal use as residence by such person would not be subjected to
service tax. Normally, a builder/promoter/ develop constructs residential
compl_ex consisting of aumber of residential units and sells those units Lo
different customers. S0 1n such cases the construction of complex was not
meant for one individual entity. Therefore, as the whole complex was pot
Constru:(ﬁted for single person the exclusion provided in Section 65(91a) of the
Financé_ Act, 1994 doesn’t apply. Further, the builder/promoter/developer
normally enters into construction/ agreements alter execution of sale deed, (il
the exc.(,utu)n of sale deed the property remains in the name of the
bmlcier/ promoter/ developer and the stamp duty was paid on the value
consideration shown in the sale deed. As regards the agreements/contracts
against which they render services Lo the customer after execution of saie
deeds, there exists service provider and service recipient relationship between
the builder/promoter/developer and the customer under such services were

leviabhle to service tax.

5. _ As per the Board’s Circular No. 1 28/10/2010-ST dated 24.08.2010,
the service rendered by Mehta & Modi Homes during the period 01.04.2006 to
31.5.2007 were appes -ently classifiable under “Construction of Complex
Scrwccs and services rendered during the period [rom 01.06. 2007 weie
classifi:able under “Works Corftract Services” as the said project was &

continuous long term contract/project.

6. As per Section 65{1085)(zzzza) of the Finance Act, 1994 “taxable
service” under works contract means any service prowdcd or to be provided to
any person, by any other person in relation to the execution of a works

contract, excluding works contract in respect of roads, alrports, railways,
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-—traﬂspmf terminals, brldgeq tunnels a11d dams.

6.1 An optional Composition scheme for payment of Service Tax in
relation to Works Contract Servu,e was e11v1saged vide Notification No.
32/2007-ST dated 22.5.2007, effective from 01.06.2007, under Works -
Contract (Composition Scheme for Pajiﬁlent of Service Tax) Rules, 2007. Under |
the said scheme; an assessce was liable to pay an amount equivalent to two .
percent of the gross amount charged for the Works Contract, excluding the .
Value Added Tax (VAT) or Sales Tax paid on transfer of property of goods -
involved in the execution of Works Contlact With effect from 01.03.2008 |
onwards, the said rate of 2% (Basic Excise Duf:y) was changed to 4% (Basic

Excise Duty) vide Notification No. 7/2008 T dated 01.03.2008.

6.2 In terms of the Board Circular No.128/10/2010-8T .'dated
24.08.2010, it appeared that the am”o:unts received towards consfruction
agreement after 01.06.2007 are classifiable under “Works contract. services”. |
Mehta & Modi Homes had -executed works in respect of 3 {three} projects
4 during the period 01.01.2011 to 31.12.2011 viz. Silver Oals Bungalows (Phase-
| 1) Silver Oak Bungalows (Phase-1I) Silver Oak Bungalows (Phase-IIl) and all the
three projects were started in the year. 2004 and hence were ongoing Works
Contracts. As.3"c]a;11‘1'fjed | vide Board Circular dated 24.8.2010, the fsubjecl
projects appalent}y were ongoing Works “contracts and assessees had pald
service tax under “Construction of Comp_lcx services”. Hence it appeared that
these projects were not ¢'1igible for Comp'oéition Scheme under “Worlks Contract

{Composilion Scheme for Payment of Service Tax] Rules, 20077,

.3 Il was apparent that as per Rule 2A of Service Tax (Determinati'on of
Value) Rules, 2006, the value of works conlract service determined shall be
equivalent to the gross amount charged for the works contract less the va_lué of
trénsﬁzr ol property In goods inveolved in the execution of the said works
contract and the gross amount charged for the works contract shall not in¢lude
- Value Added Tax (VAT) or -sales tax, as the case may be, paid, if any, on
transfer ol property in goods involved "in the execution of the said works

contract.

6.4 ' Mehta & Modi Homes had not furnished the particulars of value of
transfer of property or good‘s involved in the execution of the Worlks contract.
Hence, the deduction of value of materials as cnvisaged under Rule 2A of
Service Tax (Determination or Value} Rules, 2006 could not be done. Thus, the
- gross value received was taken as the value of the taxable service cquantified
under Rule 2A of the Service (Determination of Value) Rules, 2006. Hence, the

value of the amounts received towards agreement of constructions from
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(SCN in O.R.No. 65/2012 & 84/2013-Adjn(ST)(Commy}

January, 2011 to December, 2011 were taken as the value of the taxable
service quanlified under Section 67 ol the Act and Rule 2A of the Service

{Determination of Value) Rules, 2006 and service tax was calculated @10.30%.

7.0 . For the period from 01.01.2011 to 31.12.2011, Mehta & Modi
Homes, had collected an amount of Rs.5,30,93,033/- against agreemments of
‘Construection, development and other charges related to on-going works
contracts. The Service Tax liability on these amounts worked out to
Rs.54,68,882/- (Service Tax ol Rs.53,09,303/-, Education Cess of Rs.
1,06,186/- and Secondary & Higher Education Cess of Rs.53,093/-). However,
Mehta & Modi Homes had @aid an amount of 123.9,23,9()8/—_ by cash and
, Rs.57,635/— by CENVAT, totaling to Rs.9,81,543/- towards service tax during
the perio:d 01.01.2011 to 31.12.2011. Thus, they had short paid an amount of
Rs. 44,87,039/- on the “Works Contract services” provided if)y' them during this
period. Mehta & Modi Homes were well aware of the provisions and of liability
of Service tax on receipts agreements for Construction and had not assessed
and paid service lax properly as per Section 68 of Finance Act, 1994. Hence,
short péid service lax partible by Mehta & Modi Homes appears (o be
1‘ecoveraible under Sub Section (1} of Section 73 of the Finarice Act, 1994, along

with interest under Section 75 of the Finance Act, 1994,

7.1 From the foregoing, it ap.peared that Mehta & Modi Homes, had
contravened the provisions of Seclion 68 of the Finance Act, 1994 read wilth
Rule 6 of the Service Tax Rules, 1994 inasmuch as théy did not pay the
appropriate amount of service fax on the value of taxable services and Section
70 of the Finance Act, 1994 read with Ruie 7 of the Service Tax Rules, 1994 .
inasmuch as they had not shown the amounts received f{or the taxable
services rendered in the statutory Re turns and aiso did not truly and correctly
assess the tax due on the services provided by them and also did not disclose
the relevant details/information, thereby had rendered themselves liable for

penal action under Section 77 and 76 of the Finance Act,1994.

C 8. In view of the above, show cause notice bearing G.R.No. 65/2012-
Adjﬂ(ST}(Commr.) C.No. IV/16/179/2011-8T (Gr.lil) dated 10.04.2012 was
issued to Mehta & Modi Homes, Secunderabad requiring them to show cause
to the Commissioner of Customs, Central Excise and Service Tax, Hyderabad-

Il Commissionerate, as to why:-

i} an amount of Rs. 54.68,582/- towards Service Tax inclusive of
cesses) on the “Works Contract Services” provided by them during the
period 01.01.2011 to 31.12.2011 should not be demancded under
Section 73(1) of the Finance Act, 1994; and an amount of Rs.
9,81,643/- already paid towards Service Tax, inclusive of cesses,
during the period ©01.01,2011 to 31.12.2011 should not be
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appropriated against the above payable amount;

interest should not be paid by them on the amount demanded at (i)
above under the Section 75 of the Finance Act, 1994;

penalty should not be Imposed on them under Section 77 of the
Finance Act, 1994; '
penalty: should not be imposed on them under Section 76 of the:
Finance Act, 1994 for faihare to pay service tax, in contravention of
Section 68, ibid. :

Another show cause notice bearing O.R.No. 84/2013-Adjin.ST (ADC)

C.No. IV/16/256/2010-8T (Gr.JIm dated.:03.12.2013 was iséued to M/s Mchta

& Modi Homes, Secunderabad requiring them to show cause to the Additional

Cormmissioner of Customs, Central Excise and Service Tax, Hyderabad-1I =

Commissionerate, as to why:-

(1)

(i)

AN amount of Rs.25,29,830/- towards Service Tax (including
Education Cess and Secondary and Higher Education Cess) should
rot be demanded on- the setvices of “Works Contract Service”
provided by them during the period 01.01.2012 to 30.06.2012, under
Section 73(1) and 73(1 A) of the Finance Act, 1994, as amended;
Interest on the amount of Service Tax not paid as mentioned at (i)
above should not be paid by-them in terms of Section 75 of the
Finance Act, 1994, :

(iii} Penalty should not he imposed on them under Section 76 of the

Finance Act, 1994 for failure to pay Service Tax.

(iv) Penalty should not be imposed on them under Section 70 of the

o

Finance Act, 1994 in as much ‘as they did not file the statutory
Returns for the services stated above. '

The assessece, vide their letter dated 20.06.2012, replied to the show -

cause notice, wherein they, interalia, submitted as under:-

{i}

(i)

(i)

(iv)

The SCN has not appropriate}y'c'onsidered. the nature of activity, the

-perspective of the same, documents on record, the scope of activities

undertaken and the nature of activity involved, creating its own
assumptions, presumptions and’ surmises, ignoring the statutory
provisions. The Hon’ble Supreme Court in the case of Oudh Sugar
Mills Limited v. UOI-1078 (2) ELT 172 (SC) has held that such show
cause notices are not sustainable under the law. On this count alone
the entire proceedings under SCN requires to be dropped and the
refund has to be granted.

It was specifically clarified vide Board Circular No. 108/2/2009- S.T.
dated 29.01.2009 that the copstruction for persenal use of the
customer falls within the ambit of exclusion portion of the definition
of residential complex as defined under 65(91a) of the Finance Act,

1994 and accordingly no service tax is payable on such transaction.

The activity undertaken by them was squarely covered by the Board's
Circular i.e. they had entered into a construction contract with the
ultimate owner who shall use the said property for his personal use
subsequentiy. '

The argument was in context of single residential unit bought by the
individual customer and not the transaction of residential complex,

- The clarification has been provided based on the examination of the

above argument among others.
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The final clarification was provided by the board based on the
" preamble and the arguments. The clarification provided was that in
. the under mentioned two scenario service tax is not payable:-

- For service provided until the sale deed has been executed to the

ultimate owner.

- For service provided by entering mnto construction agreement with
such ultimate owner, who receives the constructed flat for his
personal use.

It was exactly the facts in their case. The first clarification pertains to

consideration received for construction in the sale deed portion. The

- second clarification pertains to construction in the construction
agreement portion. Therefore this clarification was applicable to them

ibid.

Circular has been very narrowly interpreted by the department
without much application of mind and has concluded that if the entire
complex was put to personal use by a single person, then it was
excluded. The circular or the definition does not give any meaning as

' to personal use by a single person. In fact it was very clear that the

(vidi)

(=)

(i) -

very reason for issuance of the circular was 1o clarify the applicability

" of residential unit and not the residential complex.

Where an exemption was granted through Circular No. 108/2/2009-
S, dated 29.1.2009, the same could not be denied on unreasonable
grounds and illogical interpretation as above. In the definition
“complex which is constructed by a person directly engaging any other
person for designing or planning of the layout, and the construction of
such complex is intended for personal use as residence by such
person.” Since the relerence is “eonstructed by a person” in the
definition, it could mnot be interpreted as “‘complex  which was
constructed by ONE person”. similarly the reference “personal use as
residence by such person” also could not be interpreted as “personal
use by ONE persons”. Such interpretation would be totally against the
principles of interpretation of law and also highly illogical. With the
above exclusion, no service tax’ was payable at all for the
consideration pertaining to construction service provided for their
customer and accordingly the SCN was void abinitic.

Without prejudice to the foregoing, the development and construction
of a bungalow/Villa was done for the owner of the plot, who in turt
used such bungalow/Villa for his personal use. Frurther, it was very
important that for each such land/plot owner an agreement has been
executed independently and also permission for construction of
bungalow/Villa was independently apphied by the owner ol the
land/plot and hence the same makes was independent by itself.

without prejudice to the foregoing, the independent house willi not
come under the ambil of the definition of residential complex as
defined under Section 65(9 1a) of the Finance Act, 1994. From the
definition it was clear that all the conditions' has to be salistied
cumulatively that is the complex would be having 12 residential units,
there should be a common area to be shared and common lacilities.

ltach agreement/contract entered with the customer was for a
residential bungatow/villa, which was independent, covered by a
separate plan sanction having separaie ownership and in such
hungalow/villa there was no 12 units, no common area has been
shared and no common [acilities has been shared, therelore the same
was not a residential complex and no question of payment of service
tax on such independent bungalow/Vilia.
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Without prejudice to the foregoing, the Board had specifically clarified

that independent bungalow or houses would not attract service tax .

vide Circular F. No. 332/35/2006-TRU, dated 1.8.2006.

The show cause notice was i5sued contrary to the directions of the -

CBEC Circular 108/02/2009 S.T. dated 29.01.2000. The entire

proceedings under the subject SCN was void abinitio and should be -

quashed as per the judgment of the Hon’ble Supreme Court in the

case of Commissioner of Customs, Calcutta & Others v. Indian Oil

Corporation Limited & Another, (2004) 3 SCC 488.

Without prejudice to the foregoing, the decision of the Hon'ble .
Chennai Tribunal in case of Macro Marvel Projects Ltd. Vs Commr. of -

service Tax, Chennai 2008 (012) STR 0603 Tri.-Mad which specifically
held that individual houses were not taxable. : .

Without . prejudice to the foregoing, assuming but not admitting
Service Tax, il any was payablé under the head Works Contract, the

‘value of works contract must be determined as per Rule 2A of Service

Tax {Determination of Value) Rules, 2006. It was unreasonable to hold
that material value was nil in any’ construction activity merely on the
ground that material value was nolt furnished by them in their
correspondence dated 07.02.2012, the same was not furnished as it
was not asked for by the department, therefore it does not lead to a
conclusion that the same was nil without being given an opportunity
of being heard. The material consumption for the period January,

12011 to December, 2011 is' Rs.2,98,60,284/- and submitied &

detailed statement showing month wise consumption of materials.

The impugned SCN should be quashed and set- aside as it was issued

- without following the Principles of Natural Justice. It is a well-known

Principle of Natural Justice - Audi Alteram Partem - as the maxim
denotes that no one should be condemned unheard, The impugned
SCN was issued without giving the opportunity to be heard and

~ placed reliance on Circular No. 65/2000-Cus dated 27.07.2000.

Without prejudice to the foregoing, the value of Work Contract Service
shall be determined as per Rule 2A of Service Tax (Determination of
Value) Rufes, 2006 which is equivalent to the gross amount charged
for the works contract less the value of transfer of properly in goods
involved in the execution of the said works coniract. In the instant
case, Value of Works Contract is Rs.4,30,65,899/u_and Value of
Material involved in execution of :Work Contract is Rs.2,98,60,284 /-,
Therefore, in view of rules ibid the taxable amount is only Rs.

01,32,05,615/- on which tax @10.30% is Rs. 13,60,178/- only.

However, they had already discharged an amount of Rs.9,23,908/-
prior to issue of SCN, Rs.7,92,772/  was paid vide challan on
21.02.2012 and Rs.57,6353/- was utilized from available Cenvat
Balance. :

Where the Value of Work Contract Service Sh.a_ll is determined as per

as per Rule 2A of Service Tax (Defermination of Value) Rules, 2006, he
shall also be entitled to utilize Cenvat Credit on Inputs, Input services
and Capital goods which is Rs.57,635/- and Rs. 2,98,60,284 /- Goods

 consumed in enhance of Work Contract.

‘Hence, service tax is to be ievied on Rs.4,30,65,899/-. Thus, the

service tax liability shall amount to Rs. 17,74,315/-. Out of the said
amount, Rs.9,23,908/- was paid earlier to the issuance ol notice and
the balance of Rs.7,92,772/- was paid vide Challan dated 21.02.2012.
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Therefore, the entire liability was discharged by them. Hence, the .

notice was required to be set aside and submiited copies of the
challans.

In so far as levying service tax on the value of materials involved in
the said Works Contract was concerned, it was Ultra-Vires the
constitution as Article 265 of Constitution of [ndia clearly stated that
No tax can be collected without the authority of law. In the present
case, Department has no authority to levy Service Tax on the
materials portion involved in the contract. Reliance in this regard was
placed on the decisions of the Hon’ble Supreme Court in the case of
Builders’ Association of India & Ors. v. Union of India & Ors. [(1989) 2
SCC 645! and M/s. Gannon Dunkerley & Co. & Ors. v. State of

'Rajasthan & Ors. [(1993) 1 SCC 364].

(i)

With respect to long term works contract entered inte prior to

01.06.2007 i.e. (the day on which the Works Contract Service came
Cinto effect) and were continued beyond that date the Board had

(i)

clarified certain issues vide its Circular No. 128/10/2010-5T dated
24.08.2010.

The clarifications provided by the said circular was totally illegical

inasmuch as it was concerned with payment of service tax in relation

to contract entered prior to 01.06.2007. Works Contract Service was
introduced under the service tax regime only on 01.06.2007.

Notification 32/2007 dated 22.05.2007 provided an option to the
person liable to pay service tax in relation to works contract service
shall have the option to discharge his service tax liability on the works

* contract service provided or to be provided, inslead ol paying service

tax at the rate specified in section 66 of the Act, by paying an amournt
equivalent to two per cent of the gross amount charged for the works
coniract. An assessee does not have a super natural power 1o foresee

. the introduction of new service and pay service tax under the schemes
Cintroduced therein. Therefore, the cption to pay under composition

(it}

scherne could be exercised by him on or after the date of issue of the
Notification and not at any time betfore that.

Without prejudice to the foregoing provisions, assuming the benefit of
composition scheme is available as articulated by Rule 3(3) of the
Works Contract {Composition Scheme for Payment of Service Tax)
Rules, 2007 was available only where an option has been exercised
prior to payment of service tax in respect of a particular works
contract. In this regard, it is pertinent to discuss what a coniract
was. Can it-be said that entire project of Gulmohar Gardens is a
Contract? According to Section 2 sub-section (7) of The Indian
Contract Act, 1872, contract was defined as "an agreement
enforceable by law”; In this regard, it was important to note that they
enters into an individual agreement to sell for each unit in the Project
Tulmohar Gardens, Later, a sale deed was execuled to enforce each
such agreement to sell. A sale deed is governed by The Registration
Act, 1908 and was an important document for both the buyer or the
transferee and the seller or the transferor. A sale deed is executed
after the execulion ol the agreement to seli, and after compliance of
various terms and conditions between the seller and the purchaser
mutually. Therefore, each contract (sale deed) entered into with each
owner was a separale works contract and benefit of composition
should be given to each conitract entered into on or after 01.06.2007
and where payment has not been made otherwise than for
composition scheme. Out of Rs. 4,30,65,809/- an amount of
Rs.409.56 Lakhs was received towards consideration for individual
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. Ess Kay Engineering Co. Ltd. [2008] 14 STT 417 (New D’elhi -
CESTAT) - -

oo Without prejudiderto the forégsillg, assuming but not admitting that
service tax on said service is payable, penalty under Section 77 and
Qection 76 of the Finance Act, 1994 should not be imposed as there
was a reasonable cause for the said failure as there was a [it case for
waiver of penalty under Section 80 of the Finance Act, 1994.

soxd)  They requested an opportunity of personal hearing.

0. The show cause notice in O.R.No. 65/2012-Adjn (ST){Comrmr) dated
10.04:2012 was issued by the Commissioner of Customs, Centfal Excise &
Service Tax, Service Tax Commissionerate, Hyderabad and notice in O.R.No.
84/2013-Adjn (STH{Commr) dated 03.12.2013 was issued by the Additional
Comrnissioner, Service Tax Commissionerate, Hyderabad. Corrigendum dated
02 01.2015 was issued to the second notice asking the assessees to shhw
cause to the Commissioner of Service Tax, Seyvice Tax Comiﬁissionera‘te,
Hyderabad. The notices were assigned for the purpose of adjudication to the
Commiséioner, Hyderabad-1 Comrnissionerate as pc'r letter
C.NolV/16/02/2015-(HZ) Tech dated dt. 05.02.2016 ’Dyé the . Chiel
Coinmissioner, Hyderabad Zone in terins of Notification No.06 /2009—8’1‘ dated
30.01.2009. Accordingly, corrigendum dt. 09.02.2016 -were issued asking the
assessees o show cause to the adjudicating authority for the subject notice.
As both the notice pertain to the same assessees for ﬂle same Su_bject and as
they are periodical in natﬁre, [ take up common adjudication pr.occ-:edings for

hoth the notices.

11. Shei P. Venkata Prasad, Consultant appeared for the personél :

hearing and requested to adjudicate both the show cause notices together

under common proceedings as the issue involved was the same, although they . -

per'tain to different periods. They reiterated their subrrﬁssions; made in the
replies to the show cause notices and further stressed the followéﬁg points:-

{i} They did not construct residential complexes. The_sfr constructed
individual villas which did not qualify  as _resid(—nitié_i complex,
hence service tax levy was not attracted under CRCS} As they did |
not qualify as CRCS, it could not come under :WCS either.
Therefore, the: (E'G,ﬁ*land was not enforceable on. meril.s.: )

(ii)They had alre:a_dy received a stay order against the c-ém."lier‘ OO on -
the same subject vide CESTAT Misc. Order No. 23565/20}4- de
26.06.2014.. - | |

(ii) Notwithstanding the above submissions, alte:rn;ativeiy he

contended that the service was classified as WCS, they were -

eligible for compound levy @ 4.12%. Hence, the demand should
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construction contracts with customers that were executed only after
01.06.2607.

‘In so far as finding in Para 5.1 is concerned the conclusion as to the

sald project was continuous long term contract/project goes to shows
the confused state of mind of the authority passing the order. It was
important, that while interpreting statue or any circular no word
should be added or deleted, so assuming or substituting fong term
contract with long term project was wnwarranted and not justified.

Without prejudice to the foregoing, assuming but not admitting that
amount erroneously paid if considered service tax, they drew attention
to the Rule 3(1}) of the said rules. For the purpose of gross amount
tule ibid prescribes that amount of VAT and other taxes paid on goods
involved in contract shall be excluded. Therefore, Rs. 100.27 Lalkhs
was received from customers towards service tax, VAT & registration
charges. Hence, even for arriving at value as per works contract out of
receipts of Rs.43.65 fakhs Rs, 100.27 should be excluded.

Without prejudice to the foregoing, on close reading of Rule 3({1) and
Rule 3(3) it clearly specified that instead of paying service tax at the
rate specified under- Section 66 composition rate may be opted and
such option can be opted hefore paying scrvice tax in respect of the
said works contract, therefore the service tax so referred in Rule 3(3)
was only the service tax paid at normal rates under works contract
service only and not under any other service,

It was also a well settled principle of law that the law does not compel
a man 1o do that which he cannot possibly do and the said principle
was well expressed in legal maxim “lex non cogit ad impossibilia®
which was squarely attracted to the facts and circumstances of the
present case. The unforeseen circumstances beyond their control if
resulted in payment of service tax under taxable service as existed at
that point of time, substantial benefit extended under another service
introduced at later point of time cannot be denied, Reliance in this
regard was placed on the decision of the Hon'ble Special Bench in the
case ol Sundaram Fasfeners Ltd. Vs, Coilector of Central Excise,
Madras - 1987 (29) ELT 275. Therefore, the bhenefit of composition
scheme should be extended on or after 01.08.2007 in respecl of
contracts entered prior to such date and classifiable as “Works
Contract”.

Without prejudice to the [oregoing, when service tax itsell was not
payable, the question of interest and penalty does not arise. It was a
natural corollary that when the principal was not payable there can
be no question of paying any interest as held by the Supreme Court in
Prathiba Processors Vs. UOL, 1996 (88) ELT 12 {8C).

Assuming but not admitting the levy of service tax, the penalty was
not imposable on them and their case was a fit ease [or waiver of
penaity on the grounds that reasonable cause, bona fide belief and
confusion, inlerpretation issues involved were involved in the case.
Further, no evidence was brought on record by the Department io
prove contravention of various provisions of Iinance Act, 1994 by
them only with intent to evade the payment of service tax. In this
scenario, imposition of penalfics upon them was not justified,
Reliance in this regard was placed on the foliowing case laws:-
- Hindustan Steel v, State of Orissa (1978 (2) B.L.T. JI59 (S.C)
- Bta Engineering Ltd. v. Commissioner of Central Excise, Chennaj -
2006 (3) S.T.R. 429 (Tri.-LB) = 2004 (174) E.LT. 19 (Tri.-LB)
Ramakrishniia Travels Pvt Lid- 2007(6) STR 37(Tri-Mum)
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be restricted by working out @ 4.12% on the value in excess of
the value of the sale deed. The vaiue of S"lle deed was covering
the value of land and semi- fmlshed villa.

(iv) As they had aheady B of service tax on sermcc.

component of the v1lla, there should nof be any oiher Liability.

Requested to decide the matter in their favour,

12. I have (‘alefully gone through the relevant records and subml‘;&lons Thc

main issues for dG‘ClSIOﬂ are:-

i. Whether the Services prowsmned by the assessees for the
pumd 01/2011 to 12/2011 and 01/2012 to 06/.2012 are !

classifiable under WCS as proposed in the notice?

ii. Whether the assessees are liable for payment. of service
tax ‘amounting to Rs. 54 68,582/~ and Rs. 2529 830/

respectively as a[]eged in the subject notices?

1. Whether the assessees are liable for penalty - under
Section 76 and 77 ol the Finance Act, 19047

]_2 1. In the instant casc ihe demand of Service Tax was made agamst the
HOtICf‘C on the provision of service under the category of “Works Contract
S(‘l vice” for the period from 01.01 2011 to 30.06.2012. The nature of activity
In the instant case was that the noticee undertook construction of three
projects viz., Silver Oak Bungalows (Phase I) Silver Oak Bungalows (Phase II} &
Silver Oak Bungalows (Phase 111} having more than 12 residential units in each
project.  Consequent to sale deed for semi finished resu:ientlai units, they
entered into agreement of coﬂstruction/ completion with individual buyers of

residential units.

13 It was contended by the noticee that the independent house Wﬂl
not come under the ambit of definition of 1e<;1dcnt1ai complex inasmuch as the
condltmns mentioned in the said deﬁnluon except common facilities were not
satisfied. It was further contended that the constructon of residential units for
individual prospective buyc—:rs intended for personal use were outside purview
of Service Tax in terms of Section B63(91a)iii) of the Finance Act, 1994 and
Board’s Circulars No. 1 08/2/9009 SF datecd 29.01. 2009 F.No. 332/35/2006- .
TRU dated 01.08.2006 and Board’s Icttet F.No. B1/6/2005- TRU - dated
27.07.2005 and as such thele was case to levy of Service Tax. In this regard, it
is pertinent to leok into relevani provisions of [he Finance Act, 1994, which are

reproduced hereunder:

Section 65{91a) of the Finance Act, 1094.
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“91a) ‘residential complex” means any complex comprising of —

(i) a building or buildings, having more than twelve residerntial units;

(ii) a comon ared; and

(iii) any one or more of facilities or services such as park, lift, parking space,
" community hall, common water supply or efftuent treatment system, located
within a premises and the layout of such premises is approved by an authorily
under any law for the time being in force, but does not in clude a complex which
is constructed by a person directly engaging any other person for designing or
planning of the layout, and the construction of such complex 1s intended for
personal use as residence by such person.

Explanation. — For the removal of doubts, it is hereby declared that for the
purposes of this clause, —

() “personal use” includes permitting the complex for tise as residence by
another person on rent or without consideration;

(b) “residential unit” means a single house or a single apartment intended

for use as a place of residence;
13.1. On a careful reading of the above provisions, it is abundantly clear that
the residential complex means any complex comprising of a building oy
buildings having more than 12 residential units, a common area and common
facilities located in a premises which is approved by an authority under any
law. It has clearly been brought out in the notice that the each project
comprises of more than 12 residential units, having common area & Common
facilities and also the layouts of the same were duly approved by the competent
authorities. Having conceded that the projects were having commnon facilities,
the argument put forth by the noticee that the other conditions mentioned in
the definition were not fullilled is not acceptable and without any basis. Itis ol
commor knowledge that any layout which provides for common [acilities will
autom_aiivall}r have common area. Hence, the contention of the noticee is not
acceptable. As regard to their contention that the residential unit is intended
for personal use, it is clear [rom the statutory provisions that if a ‘complex is
constructed by a person directly engaging any other person [or designing or
planning and the construction of the said complex is intended for personal use
" then such service is excluded from the levy of Service Tax. However, the éaid
exclusion is not appticable to the individual residential unit in a project having
more than twelve residential units. Further, as rightly contended by the
nolicee that while interpreting the statutory provisions of the law no words
should be added or deleted. Further, when the law is unambiguous, the same
needs to be implemented in letter & spirit and without any deviation to it.
From the above, the intent of the legislature is very clear that construction of
entire residential complex which is intended for personal use is excluded from
levy of Service Tax and not the single residential unit i a complex. In this

regard, I rely on the ratio of the following judgements:

(i) State Vs. Parmeshwaran Subramani (2009 (242 ) ELT 162 (5C)]

fFage 14 ol 24



T = umigeed Aty s zavijas yery) ‘
{SCN in O.R.No. 6572012 & 84/2013-Adjn(ST){Commr.)

“15. In a plethora of cases, it has been stated that where, the language is
clear, the intention of the legislature is to be gathered from the language

used. [t is not the duty of the court either to enlarge the scope of f legislation :
or_the intention of the legislature, when the language _of the provision is
plain.  The court cannot rewwrite the legislation for the reason that it had .
o power to legislate. The couirt: danriot ‘add iwords to a statute or read
words into it which are noft there: “The court cannot, on an assumption that -
there is a defect or an omission in the words used by the legislature,
correct or make up assumed deficiency, when the words are clear and =
unambiguous. Courts have to decide what the law is and not what it _
should be.' The courts adopt a construction which will carty out the
obvious intention of the legislature but cannot set at naught legislative
Judgment because such course would be subversive of constitutional
harmony”., '

(if) UOI Vs. Dharmendra Textile Processors [2008 (231) ELT 3 {SC)|

“It is a well-settled principle in law that the court cannot read anythirig into
@ statulory. provision or a stipulated condition. which is plain and
unambiguous. A statute is an edict of the legislature. The language
employed in a statute is the determinative Jactor of legisiative intent.
Stmilar is the position Jor conditions stipulated in advertisements.”

13.2. Further I find that, the Hon’ble CESTAT, Chennai Bench, in case of

M/s.LCS City Malkers Pyt Ltd., vs. CST, Chennai (Final Order No.. o07/12

dated 03.05.2012 — 20!2~TIOL.V618—CES’I‘A’DMAD), wherein, held that the
exclusion in the definition of the service is for a complex intended for personal
use and the clause cannot be applied to individual flats in a complex, Further,

in the circulars relied upon by the llt)tiC(_i:C, it was categorically been clarified

“that when the ultimate ‘owner enters into a contract for construction of a

residential complex with a builder and after such construction the owner

receives such property for personal use then the same is excluded as per the

“definition provided under.Sec:tion 65(9 ta) of the Finance Act, 1994. Thus, it is

clear that the noticee failed to appreciate the provisions of statute and content

“of the said circulars. It is also pertinent to mention that it was clearly brought

oul in the show cause notice that the demand of Service Tax is in consonance

with the Board’s Circular dated 29.01.20009,

‘13.3 Further, T find that with effect from 01.07.2010, an explanation

was mserted in sub-clavse (zzzh) of clause 105 of Section 65 of the ACT, as
under:- .

“Explanation : For the purpose of this S'LibAcZause, the “construction of a

complex”, which is intended Jor sale, wholly or partly, by a builder or arty

- person authorized by the builder before, during or after construction fexcept in

cases for which no sum is received Sfrom or on behalf of the brospective buyer
by the builder or the person authorized by the builder before grant of

- completion certificate by the authority competent to issue such certificate under

any law for the {ime being in force) shall be deemed to be service provided by
the builder to the buyer.” ' .

“13.4 A plain reading of the above explanation indicates that any amount

- received towards construction of complex intended for sale is subjected to levy
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of Service Tax under the category of construction of complex service, if the said |
amount is received before grant of completion certilicate by the competent
authority. In other words, even sale of constructed complex is deemed service
and the same is subjected to levy ol Service Tax, in case the same had taken
place before grant of completion certificate by the competent authority, which
was hitherto exempted [rom levy of Service Tax under the catcgory of
construction of complex service. However, in the instant notice, the amounts
received Trom each individual customer to the extent of sale deed value were
already excluded from the value of faxable services for the purpose of
computation of Service Tax. Thus, there is no demand of Service Tax on the
value corresponding to che sale of residential units and demand was made only
on the amounts received from the customers towards construction agreement
ie., poét execution . of sale deed. Hence, there is no case for the noficee
inasmuch as their contention was already considered positively in the demand

notice itself,

13.5 As such in view of the clarification issued by the Central Board of
Fxcise and Customs vide the Circular cited supra and in view of the
expldnatlom inserted in sub- clause (zzzh) of clause (105} o [ Section 65 of the
ACT, I come to the conclusion, that, the activity of the assessecs provisioh_ed by
the assessees for the period 01/2011 1o 06/2012 fail under the ambit of

“«Construction of Residential Complex Services”.

13.6. It is an urldlbputed fact that Work confract services 1s an umbrella
ol services, which covers contract relating to: (i) erection, comumissioning or
instaltation, (i1} construction of new building or a civil structure /pipeline, (i)
construction of & new residential complex or a part thereol, (iv) comptietion and
finishing services ete. and (v) turnkey projects. [Even assuming that the
services provisioned by the assessecs arc covered under WCS, the specific
description of the activilies rendered by Lhe assessees (it into the ambit of
c.onstrucllon of residential comiplex services. When there is a clear and
unambigL ous service available for categorization of certain services, [ find that
there is no necessity to classily the service under a different service. There are
a plethora of judgments wherein it was consistently held that when specilic
classification of service is available, there is no need for classilying a specific
servic:é under a generat one. The CREC vide various circulars issued for the
period 2009 to 2012 clarified the stand to be taken with respect to
interpretation of the aclivities relating to construction of residential complex
service. 1 find that the services promsmnud by the assessees arc c squarely

covered under the ambit of “Construction of Residential Complex Service.”

14, Moreover, as categorically imentioned in the show cause nolice,
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classification of the service under WCS was optional - for the purpose of
compounded levy. Even to classify the subject activity under WCS, it ought to .

fall under any one of the services specified under the said umbrella of service. -

Once it falls under Construction of RcmdelmaiComplexes, it ought to be
examined with reference to its _taxabil_it'y under Section 65 (105) (zzzh) and its
explanation inserted w.e.f, 01.07.2010 and it stifl remains taxable even under ;

WCS w.e f. 01.07.2010.

15. In view of the above facts, discussion and findings, 1 classify the
subject services provisioned by the assessees for the périodf from 01.04.2012 to
31.12.2012 under Construction of Residential Complex Service. 1 find that the
ratio of the decisions of the fdllowing cases are sc.].uare}y applicable in support
of my decision that the services provisioned by the assessees fall under CRCS

for the subject period involved in both the notices.

1. CCE, Chandigarh: vs Skynet Builders, Developers, Coloniser, CIESTAT,
New Delhi - 2012 {027) STR 0388 —Tri. Del);

- Construction of Residential Complexes - Period in dispute prior to enactment
of Finance Act, 2010 - Impugned order holding ro service to prospective
buyers and construction Jor assessee’s benefit to meet contract for sale of
- future flats {o be constructed - Impugned order passed prior to addition of
explanation to Section 65(105)(zzzh) of Finance Act, 1994 - Relianee on
explanation by Revenue - HELD - Issue of explanations retrospective effect
decided in Shrinandnagar’s-Iv Co-op. Housing Society Ltd. (2011 (23] S.T.R,
439 (Guj )] against Revenue - In view of entry in force during relevant period
and CBEC clarification till 2009, Revenue’s case fails on merits - Section’
65(105) (zzzh) ibid. [paras 4, 5, 6, 12). o

2. .CCE, Chandigarh vs. UB Construction Pvt Ltd, CESTAT, New Delhi:

Construction of Complex service prior to 1-7-2010.- Assessee praid Service Teax
after abatement of cost of land - Explanation added to Section 65(1 05 )zzzqg)
and 65(105)(zzzh) w.e. [ 1-72010 Pprospective in nature as it expands scope of
taxable service, provided by builder to buyer pursuant to intended sale of
property before, during or after the construction - No liability on assessee {o
remit Service Tax under the then extant legislative regime - Section 65(30a)
read with Section 65(91q) of Finance Act, 1994 - Section 65(105)(zzq) and
65(105)fzzzh) of Finance Act, 1994, [2012 (25) ST.R. 305 (Bom.) followed].
< paras 1, 5, 6]. ' g

3. M/s. Krishna Homes vs. CCE, Bhopal, CESTAT, New Delhi — 2014 (034)
STR ~ 0881(Tri-Del).

Construction of Residential Complex - Liability of Builder/ Promoter/ Developer
- Construction of residential units against payment by prospective buyers in
Cinstalments during construction and transfer of possession upon, completion of
complex and full payment by customers - Engaging of contractors Jor
undertaking construction and Jinishing work - HELD : C.B.E. & C. Instruction
. No. 332/35/2006-TRU, dated 1-8-2006 clarifying contractor liahle to
Service Tax on gross amount charged - Addition of Explanation to Section
- 05(105)(zzzh) of Finance Act, 1994 w.ef. 1-7-2010 expanding scope of
impugned section - Impugned amendment held by Tribunal in UB
Construction (P) Ltd.  [2013 (32) S.T.R. 738 (Tri-Del )] as prospective
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amendment - In view of Apex Court judgment in Larsen & Tourbo Ltd. [2014-
(34)_S.T.R. 481 (S.C)L, agreement between builders with prospective
customers to he treated works contract - Works contract invelving transfer of
immovable property taxable w.e.f. 1.7.0010 - Therefore, contracts during
period prior to impugned date not covered by Section 65(105)(zzzh) ibid -
Sections 65(30a), 65(91a) and 65(1 05){zzzh} of Finance Act, 1994. [paras 8,
91.

4. Josh P John & Others vs Department —= 201 4-TIOL-1753-CIESTAT-BANG -

Service Tax - Construction of Residential Complex Service — -Prior fo
01.07.2010 Builder/Developer not liable to pay service tax on construction
services provided to individuals who purchased flats/residential units in
Residential Complex — because the definition did not inclucdle the nature of
services provided by the builder/ developer to the individual purchasers of flat
in a complex — matter remanded for sanction of refund of tax collected.

Prior to 01.07.2010, what was liable to be taxed was only the construction of
a residential complex service, Construction of Residential flats for an
individual entered into the taxability area only after the introduction of
explanation in clause (zzh of Finance Act, 1994 - with insertion of
explanation even construction of part of the residential complex brought under
Service Tax net. (para 14} -

When the construction of individual apartments/ residences itself is not
covered by the definition at all prior to 01/07/2010, the question of who
acquires the ownership/the date of ownership/nature of nterest would not
he relevant. What is required to be considered is when the builder/ developer
enters into an agreement with the individual, can it be called as an agreemernt
for construction of a residential complex or a construction of a flat/ residence
(part of the complex). It is quite sure nohody would call it as construction of u
residential complex for an individual. ‘

The. explanation inserted in clause (zzh) cannot have retrospective effect and
therefore services provided to individual purchasers of flat cannot be held as
taxable prior to 01.07.2010 : As observed by the High Court, “In ahsence of
any indication in the amendment to make it either retrospective or explanation
being merely declaratory or clarificatory in nature, such statutory change
cannot be made applicable to the long past events. ”
14.1 In fact, the work contract services is an umbrella of services, which
covers contract relating to erection, commissioning or instaltation; construction
of new building or a civil structure/pipeline; construction of a new residential
complex or a part thereof; completion and finished services efc. and turnkey
projects. Even asswming that the services provisioned by the assessees are
covered under WCS, the specific description of the activities rendered by the
assessees [it into the ambit of construction of residential complex services.
When there is a clear and unambiguous service available for categorization ol
certain services, 1 find that there is no necessity of classifying the service under
a different service. There are a plethora of judgments wherein it has been
decided that when specific classification of service is available, there is no need
for classifying a specific service under a general one. The CBEC has vide
various circulars issued for the period 2009 to 2012 clarified the stand to be

talken with respect to interpretation of the activities relating to construction of

Page 18 of 24



e S A S S AU T Y O (Y

(SCN in O.R.No. 65/2012 & 84 /2013-Adin(ST){Commr.).
residential complex service. 1 find that the services provisioned by the
assessees are sguarely covered under the ambit of construction of residential

complex service,

15, Asl havé eﬂready come to the ‘d'eeision that the assessees are liable -
for payment of service tax on the services provisioned by them wunder
“Construction of Residential Complex Services” for the subject period viz.
1/2011 to 6/ 2012, 1 proceed to quantify the service tax payable by the
assessees lor the said period. The total receipts of income towards sale of villas
by the assessces after d.eductfr_lg the value adopted in the sale deeds, as per the
show cél{,lse notice, works oﬁt to Rs.5,30,93,033/- for the p'eriod 1/2011 to
1272011 and RS.Q,QS,SI,QOQ/ﬂfOI‘ the period 1/2012 to 6/2012 1'eSjpcc‘tively
and after allowing the permissible a_bai;ement of 67% under Constr 1ct§on of
Residential Complex Services {as land value is not added to the gross receipts),
the net taxable value works out fo Rs. 1,75,20,701/-for the period 172011 to
12/2011 and Rs.?’4,51,797/— for the Aper.iod 172012 to 6/2012 and th_e service
'téx payable amounts to Rs.18,04,632/- for the period 1/2011 to 12/2011 &
Rs.8,34,844 /- for the period 01/2012 to 06/2012, as detailed in the Table I &

H hereunder:-

O-R.N0.65/2012-Ajdn ST - TABLE DEPICTING THE SERVICE TAX LIABILITY OF THE ASSESSEES UNDER
S —ERCS FOR THE PERIOD 01/2011 TO 12/2011

ABATEME | TAXABLE - ] :
SERVICE | 1 irppRENTIA

’ BERVICE NT @ 67% VALUE @ RATE OF |- SERVICE TAX
PERIOD PROCEEDS | ALLOWRD 33% OF " BERVIC TAX PAID iN L SERVICH
RIECIZIVED SERVICE IETAX PAYABLE CASH TAX PAYARLTT

TNCOME

017201170
Az

TABLIE-TY

0-R-No.84/2013-Ajdn ST - TABLE DEPICTING THE SERVICE TAX LIABILITY OF THE ASSESSEES UNDER
—LI2C5 FOR THE PERIOD 01/2012 T0 06/2012 :

ABATEMEN | TAXARLE SERVICE

SERVICH T @ 67% VALUE RATE OF | SERVICH A DIFFERENTIA
PERIC PROCEEDS | ALLOWED @23% OF | SERVIC TAK PAID I L SERVICE
RECEIVED UNDER SERVICE I TAX PAYABLE CASH TAX PAYARLE
CRCS INCOME o
01/01/2012 10 ) ]
2 ] 12679930 . B499553 | 43184377 | 10 30% 430991 .0 .. A30995

21in

S0/00/2012 | 9901272 | e633gsn 3267420 | - 12.36% | - 403853 0. 403853 |
Tora, 122581202 | 15129405 | 7451797 ] B34844 | Ba6505 ] . 31751
16. . Though the demand of service tax was made under Works Contract

Services {or the pertod 1/2011 to 6/2012. 1 confirm the demand of service lax
for the entire period on the assessees under Construction .of Residential
Complex Scrvice 1nder Sectionn 73(1) of the Finance Act, 1994 along with
inlerest under Section 75 of_ the Finance Act, 1994, Raising demand of ser‘vibe
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tax on the services provisioned, although by wrongly classifying the services .
rendered by the assessces does not prevent the department to collect, what is
due to the ex-chequer. Moreover, when the classification claimed by the
assessee is accepted and the demand is considered accordingly, there is no
dispute with regard to the classification. In fact it is a settled issue that citing a
wrong provision of law wouldn’t vitiate the demand as long as the demand is
sustainable as per the law applicable to the facts of the case. In this regard,

rely upon the ratio of the following decisions/judgements:-

(1)J. K. STEEL LTD. Vs UNION OF INDIA--1978 (2) B.L.T. J 355 (5.C)—in
which it was inter alia held that ¢ Show cause notice citing wrong rule
not vitiated if issuing authority competent to issue it under correct rule -
Section 33 of Central Excises and Salt Act, 1944 - Rules 9(2), 10, 10A and
1730 of Central Excise Rules, 1944 - If the exercise of a power can be
traced to a legitimate source, the fact that the same was purported to have
been exercised under a different power does not vitiate the exercise of the
power in question. This is o well-settled propositior of law. In this
connection reference may usefully be made to the decisions of this Courl in
P. Balakotaiah v. The Union of India, 1958 SCR 1052=(AIR 1958 SC 232)
and Afzal Ulah v. State of U.F, 1064—4 SCR 991=(AIR 1964 SC 2064/
Further a common form is prescribed for issuing notices both under Rule
9(2) and Rule 10. The incorrect statements in the written demand could not

have prejudiced the assessee. From his reply to the demand, il is clear

that he knew as to the nature of the demand. Therefore, I find no
substance in the plea of limitation advanced on behalf of the assessee.

[paras 1, 45]".

(2) COLLECTOR OF CENTRAL EXCISE, MEERUT Vs STAR PAPER MILLS
LIMITED--1986 (26) E.L.T. 81 (Tribunal)-- in which it was inter alia held
that ¢ Demand - Show cause notice valid even if not described as stich but
making recipient aware of position. - Even if the notice does not describe i
as o show cause notice but the contents thereof make a recipient aware
and conscious of the position, the recipient cannot be permitted to raise a
technical argument to defeat a just demand. Therefore, the argument of the
respondents that the show cause notice is not a valid notice in the eyes of
law as it is a letter dated 29.12.1979, cannot be accepted. 1983 E.L.T. 338
(Bom.) rel. on]. [paras 6 & 4j-- Show cause notice not_invalidated merely

by citation of incorrect nude, if otherwise in_order - Show cause notice

issued under Rule 9(2) read with Section 11A, and not under Rule 10, as
appropriately required - Show cause notice in order.

(3) PETLAD BULKHIDAS MILLS CO. LTD. Vs UNION OF INDIA--2000 (126}
E.LT. 269 (Guj.} ---in which it was inter alia held that © Demand - Power to
issue duty demand, reference to wrong rule - If the officer could justify the
demand legally. then a wrong reference would not invalidate _the notice -
Demand of duty made under Rule 9(2) of Central Excise Rules when i
could have been demanded under Rule 10 would not vitiate the action
talcen - Erstwhile Rule 9(2) and Rule 10 of Central Excise Rules, 1944
(Now Section 11A of the Central Excise Act, 1944). - The learned Judge
followed the ratic of the decision of a Division Bench of this High Court ir:
Cramnadas Chhotalal Desai v, C.L. Nangia, Depuiy Collector, Ceniral
Excise, (1965) 6 GLR. 137 If the authority has incorrectly mentioned i
the order a portion of the section, no prejudice is caused Lo the person
liable to make the payment and the court would not strike dowrn such an
order for that reason only. It has been observed in that decision thal the
court would look at the substance rather than mere form and if it finds that
the order has been made with jurisdiction though there is an error i citing
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16.1 When citation of a provision itself can

demand under
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(SCN in O.R.No. 652

a particular part of the section and no prejudice is cau
the court would not interfere and set aside the order.
Judge thus allowed the appeal before him and set aside the decree of the .
trial court. The authority that had passed the order had the Jurisdiction to
pass it. It was only a mere wrong reference of the power under which the
action is taken by the officer wih hawas'in challenge. But, this would not
vitiate the action done if it can be Justified under some other power that the
action can lawfully be taken. I the instant case, the duty could have been

demanded from the plaintiff under Rule 10. [paras 1,2

sed to the petitioner,

O CENTRAL EXCISE, BOMBAY-- .
1984 (15) E.L.T. 260 (Tribunal) ---in which it was inter alia held that “ If
the exercise of power can be treated to q legitimate source, the Jact that the
same was purported to have exercised under « different power does not
vitiale the exercise of power in question. Thus the officer who made the
demand first under one Rule and then under another was valid. [1978
ELT. (J 355 Sfollowed]. [para 29]. When citation of a provision itself
couldn’t vitiate the demand, raising the demand under an mapproprate
category of service also couldn’t vitigie the demand.

1 vitiate the demand, raising the

.an inappropriate category ol service also can’t vitiate the

The learned District . -

demand.

17, The assessees had paid an amount -of Rs.
period from 0172011 to 12

/2011 and an amount of Rs.

17,16,680/- for the -
8,146,595/~ for the

period 01 /2012 to 06/2012 respectively on their own assessment: towards

service lax payable as detailed in the tabje hereunder:-

In respect of SCN O.R
65/2012

In respect of SCN O, R No. 8472013

AMS;‘J NT _ AMOUNT
- cwpie | CHALLAN i OF

DATEE S}L’I[‘QX}I;,B, NO DATE SERVICE

b PAD | TAXPAID
12012011 | 2000001~ 33" | 18.06.2012 100000
14012011 | 100000 ¥ 25 109.07.2012| 100000
14032011 | 10000017 78 709.07.2012 | 100000
129.06.2011 126.07.2012] " 71595
10.07.2013 | 100000
11.12.2012 - 100000

_ PAID 1716680 3 ]09.01.2013
S S D 20 28.01.2013 7Y
TOTAL S_ERVICE TAX
_ - - _PAD . |
17 The service tax paid by the A8SEssees amountin

1s liable to be appropriated towards the .service tax pay
0172011
appropriated towards
the period 01/2012 to 06/2012 and balance of service tax

to Rs. 11,751 /- is liable to be adjusted against balance of
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for the earlier period viz. 01/2011 to 12/20611. The entire service tax paid by-
the assessees was paid on their own sssessment and prior to the issue of the

notices.

18. In view of the above discussions, [ hold that the balance of service
tax to be paid by the assessees on the service proceeds received by them during
the period from 01/2011 fo 06/2012 under the category of CRCSE, is liable to
be 1‘ecox}ere,d from them under Section 73(1) of the Finance Act, 1994 along
with interest under Section 75, ibid. Further, by failing to pay the service tax
liable to be paid by them and by not disclosing the taxable amounts received by
them in the periodical returns filed by them, with a malafide intention to evade
payment of tax, the assessees have contravened the provisions of Sections 67 &
68 of the Finance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994,
thus rendering themselves liable for penaity under Section 76 of the Finance

Act, 1994.

19, Notwithstanding existence of their intent to evade service tax, Seclion
76(1) of the Finance Act, 1994 does not prescribe for existence of intent 1o
evade duty for imposition of penalty. In other words, for imposing penalty
under Section 76(1) of the Finance Act, 1994 mensrea need not be proved. As
the assessee contravened the provisions of Secﬁons 68 of the Finance Act,
1994 read with Rules 6 & 7 of the Service Tax Rules, 1994 inasmuch as they
failed fo properly assess and pay the appropriate service tax, they rendered

thernselves liable for penalty under Section 76(1) of the Finance Act, 1994

20. With regard to my observation that there is no need to establish
mensrea for imposing penalty under Section 76(1) of the Finance Act, 1994, 1
rely upon the ratio of the following decisions:

a) REAL MATHEMATIC CLASSES Vs COMMISSIONER OF C. EX.,
JAIPUR---2008 (10) S.T.R. 570 (Tri. - Del.}--—-Penalty (Service tax)
Default in payment of Service tax - Penalty under Section 76 _of I'niance
Act, 1994 mandalory in nature - Section 76 ibid applicable from the due
date till failure is rectified - Nature of penalty imposable under Section 76
ibid different from that under Section 78 ibid - Decisions rendered wider
Section 78 ibid not applicable to cases involving Section 76 ibid. [para 3155

hj COMMR. OF ¢, EX., KOLKATA-T Vs GURDIAN LEISURE PLANNERS
PVT. LTD.---2007 (211) E.L.T. 229 ‘(Tri.-Kolkata]—~-—’Pa.ra:9...2@1&‘_‘@,@91'
section 76 of Finance Act 94 has fastened liability (o m andatory penally in
addition to the tax payable _and _there is no exception provided except
cases covered by Section 80 of the Act. ... '

¢} UNIQUE CABLE NETWORIK Vs COMMISSIONER OF CENTRAL
EXCISE, KANPUR---2010 (20) S.T.R. 102 (Tri. - Del.)---Penalty - Defouli
qn tax payment - Service {ax not paid for particular period by Multi Systemn
Operator - MSO treated cable operator as service provider and took credil
of Service tax paid by cable operator and utilised for tax payment - ST-3
returns filed enclosing TR-6 challans - Responsibility _of assessee o
correctly_determine iax liability as system of assessment by Jurisdictionai
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officer _absent - Satisfactory explanation Jor treating cable as service
provider and wrongly utiising credit, not provided - Penalty under Section .
76 of Finance Act, 1994 imposable for non-payment of Service tax by due :

date - Impugned order sustainable - Section 76 ibid. fparas 1, 3].-

d} AVTAR & COMPANY Vs . COMMISSIONER - OF CENTRAL EXCISE,
NAGPUR------ 2015 (37) S.T.R. 781 (Tri. - Mumbai)---Penalty under
Section 76 of Finance Act, 1994 is imposable for mere default in paymernt
of Service Tax and no mens rea is required to be proved - Appellant had
neither obtained any registration nor did they discharge the statutory
obligation or the Service Tax lability under Chapter V of Finance Aci, 1994
or the Service Tax Rules, 1994 - Penalty of * 1000 fully justified under

. Section 77 of Finance Act, 1994. [paras 5.3];;;—Penalty - Suppression of -
fact - Appellant neither obtained any registration nor did they file any
statulory reiwms - In absence of compliance to any of provisions of lauw,
contravention of law and suppression of facts stand fully established -
Service Tax lability is not dependent wheather the service recipient makes
the payment of Service Tax or not. - Taxable évent is the rendering of
service and liability has to be discharged on receipt of consideration -

- Merely because the service recipient did not pay the Service Tax liability
initially, that would not take away/obliterate the liability on service
provider to discharge the tax - Plea of appellant that service recipient did
not.reimburse Service Tax and hence the appellant did not pay Service Tax
1s not acceptable or satisfactory explanation - Penalty imposable under
Section 78 of Finance Act, 1994, [paras 5, 6] '

21.  In the show cause notice issued Vid;—: O.R.No. 65/2012—Adjn(ST)(Commr)
dated 10.04.2012there is no a].]égation on the part of the assessees that they
“had not ﬁled ST-3 returns and in the show cause notice issued vide O.R.No.
84/2013-Adjn(ST)(Commr} dated 03.12.2013, the demand in the subject notice
was based on the 5T-3 return filed {para _iQ of the SCN). Hence, I do not find
any case to cast _penal 1ia.bi1ity on the assessees under Section 77 of the
‘Finance A.ct, 1994, as there was no coﬁt_ra_ventions envisaged under the said
~ provisions; and the Section 76 of the Fiﬁance Act, 1994 provides for penal

s bility for other violations, as already discussed sbove.

29. In view of the foregoing facts, circumstances and discussions, I pass
" the following order:
' | ORDER

I In respect of the Show Cause thice'OR No. 65/2012-Adjn (ST) (Commr)
~dated 10.04.2012;- o

(i) - 1 conflirm the démeihd of service tax of Rs. 18,04,632/- and adjust the
amount of service paid bjf the assessees on their own assessment
Iamounl:ing to Rs. 17,16,680/- and order recovery of Rs.87,952/-
(Rupees Eighty Seven Thousand Nine Hundred and Fifty Two: Only),
towards Service Tax (including E_ducatioﬁ Cess and Secoﬁd'aly &
Higher Education Cess) on the value of services rendered for the

._ period from. -01.01,2011 to 31.12.2011, uider “Construction of
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' Residential Complex Services” trom M /s .Mehta & Modt Hlomes, u nder-

Section 73 of the Finance Act, 1994,

(i) I demand interest at the applicable rates from them on the amount
mentioned at (i) above under Section 75 of the Finance Act, 1994
and

(i) I impose a penalty of Rs. 8,000/~ {Rupees Eight Thousand Only) on

tlem under Section 76 of the Finance Act, 1994,

1I. [n respect of the Show Cause Notice OR No. 84/2013-Adjn (ST) {Comimy)
dated 03.12,2013:-

' (ij 1 confirm the demand of service tax of Rs. 8,834,844/~ and appropriate
the amount of service tax amounting to Rs. %,34,844 /- {rom the
pavment of Rs. 8,46,595/- made by the assessees, on their own
sasessment towards Service Tax (including Education Cess and
Secondary & Higher Education Cess) on the wvalue of services
rendered  for  the period from 01.01.2012 to 30062012,
«Construction of Residential Complex Yervices” from M/s Mehta 8

Modi Homes, under Section 73 of the Finance Act, 1994,

(11) I demand interest at the applicable rates from: them on the delayed
payments of service tax for the period 0172012 to 06/2012 under
Gection 75 of the Finance Act, 1994 and

(i) I drop further proceedings conternplated in the Show Calse Notice

O.R. No. 84/2013-Adjn (5T1) (Commr) dated 03.12.2013.

L
. ode b
e

(M.SRINIVAS) ¢/,
COMMISSIONER [0/

e
N /s. Mehta & Modi Homes,
5-4-187/3 & 4, 1t Floor,
MG Road,
Secunderabad-500 G03. (By Speed Post)

Copy submitied to the Chiel Commissioner, Customs, Central Excise & Service
Tax, Hyderabad Zone, Hyderabad. .

Copy to: ‘

1. The Commissioncer of Service Tax, Service Tax Comrmissionerate,
Kendriya Shullk Bhavan, L.B Stadium Road, Basheerbagh, Hy derabad-4.

2. The Deputy/Assistant Commissioner ol Service Tax, Service  Tax
Dyivision, 11-5-423/A, Sitaram Prasad Tower, Red Hills, Fyderabad-500
004.

3. The Superintendent of Service Tax, Tribunal Section, Service Tax

Commissionerate, Kendriya ghulk Bhavan, LB Stadiumw Road,
Basheerbagh, Hyderabad-4.
Master Copy.
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