OFFICE OF THE COMMISSIONER UF CUSTOMS; CENTRAL EXCISH & SERVICE
TAX. HYDERABAD -11 COMMISSIONERATE,L.B. STADIUM ROAD,"
BASHEERBAGH HYDERABAD - 500 004 Tl

a

O.R.No. 592011 ~Adjn { ST) GiX Daled 2542011

SHOW CA‘USI‘. N OTICE

Subject: Se1v1ce Tax = Offénce Case agamst M/ 5 Modn & Much Consiluctmns -

-Notwpayment of Bervice Tax on- taxable serwces rendeied - Show Cause '

Notice ~ Regardmg

& Wk

M/s, Modi. & Modi Consiructions; 5—4—187/3 & -4, IInd Fluor, MG Road,
Secunderabad ~ 500 003 (hereiniafter’ ieferred: as Paramount / ‘assessed | 'in short) are

.engaged in providing works contract service. M/s Pararourit Builders is a registered

palmelslup firm and got themselves: registered with - the- department for payment of
service tax with STC No. AAKFM7214N5T001 ‘

2. A Show Cause Nouce 'Vlde HQPOR No. 34/2010 Ad]n(ST) dt 12.4 2010 was ©
- issued for the period from Janudry 2009 to December 2009 involving an aovnt of Rs, -

604187/ - including cess and the same has been ad]uchcated and confumed vide Order-
In-Original No: 45/2010-5T dt."29.10.2010 . -Fusthei, the assessee has gone an appeai
and the same has been dismissed vide OJIA No.10/ 2011(1—1 II) de. 31.1. 2011 by the
Commissioner ( Appeal), Hydéerabad. ~ The present no!:ice is 1ssued in seque] to the
same for the period from January 2010 to December 2010 :

3. As per Section 65 (105) {zzzza) of the Fmance Act; 1994 de[mes that ‘taxable
service means any service provided ot to be pmmded = to. any- person; by any other

person, in relation to the execution: of a Works contratt, excludmg works contract n -

respect of roads, auports, 1a11ways b anspcut {ermmals, br:dges, tun.uels and dams’,

Explanatmn For the purposes of this subwclause, works con{ract" means a contraci
wherem, - ‘ 3

@ ’transfer of ploperky iy goods mvolved in the execuhun of sm:h conuact i

leviable to tax as gale of goods, a.nd :
{iiy  suchcontractis  for the purposes of ca'rrj(i.ﬁg’ out, -

(a) - erechon, Comm'issxomng ot msta]latmn of plamt maclw.lery, ec;ulpmem
or structuyes, whether pre-fabricated or oﬂ1erw1se

(b) conshuchon of a new bmldmg of a cwil st uctme ora pait theleof orof

a p1peime or condmt pnmarﬂy for ‘the purposes of comirierce: of
mdustry or _ :

{c) construcuon ofa new 1esxde11t{a1 complex ora paxt thereof or

{d) camplehon aru;l fuushmg servxces, 1epau alterahon, renovathn_ or -

restoration of, ot stumitlar setvives, ia xelatmn to, (b) and (c) or

{e) tfurnkey pro;ects mcludmg engmeermg, procurement Emd construchcm '

or commissioning (EFC) projects

3. As per Section 65(91a) of the Finafice Act, 1994 "Re51denha1 Complex
“means any complex compuising of »

101
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(i) abailding or buildings, having g e than twelve residential units;
(iii)  any one or more of facil s¢rvices such as park, lift, parking
 space, community hall, cos on‘water supply or effluent treatment -
o SysRemML. e L e e SR
located within the premises and the layout of suchi premisesis approved by an

authority under any law -fof the time- beingin’ force,: but does 1ot include a-

complex which is constructed by " a- person directly

-engaging any other person

for designing or planning of the layout, and the cohstitiction of such complex is

L

intended for personal use as residence by such peérson,

‘4. M/s Modi & Modi Cdnstruétiogls; Hydérabad‘.f;egistéréd with_‘.the‘,sérv_ice o

tax department and not discliaFging the setvice tax Hability properly and also not

filing the ST-3 retuins, whicl are mandatory as per Service Tax Rules made there

under.  "On verification of the ',1"e¢'d.17d$_,- it is fouind ft_hai: M/s Modi & Modi.

Constructions, Hyderabad. have, undeitaken a single: venture by name M/s -

NILGIRI HOMES | located ‘at Rampally: Village, Keesara Mandal, RR District

and received amount from clistomers . towards sale of land and agreement of

construction of 18 houses ~ for the said petiod, Further, it is found that they have
not filed ST-3 returns for the paid period.. . = ¢ . L Lo

5. Purther'it is made clea'r:'_'pn 01022010 by Su "A.'-"Shanke_x_"" Reddy, Deputy_'
Geéneral- Ma'nager(Afdtfui)auth@ri_jec}:répresérintat_i?e--’of,the’ajsses;see_, that the -
activities undéitaken by the company are providing services of construction of

residential complexes afd also stited that; initially, they -_cblié(:i:'ed. the amounts

- against booking form/agreemeit of salé, At ‘the  time of fegistration of ‘the
- property, the aimounts received il then will be alleated towards Sale Deed and

Agreement of Constritetion.: - Therefore, service tax on amount Teceived against

Agreement of - Construction . portion of ‘the amolnts’ fowards agreement of

construction is aid on receipt basis. . The ‘Agreemént of Sale constitutes the total .

amotnt of the land/ SEIiﬁ'finiShed-‘f{aé with iindi\;gi_cliéd_shafe of Jand and value of
constructions The sale deed constitutes a condition to go for construction with
the builder. Accordingly, the. construction .agreemeit will also' be entered

iminediately on the same date of sale deed. "All the process is'in the way of sale .

of constructed unit as per the agreement of sale but possession was given in two
phases ong is land/semi finjshed flat with undivided share of land and other one
is completed unit. This‘is'cort;rﬁonly‘jqdoptéd procedure ds required for gelting
loads from the banks”. S I .

- 6. Asper the exclusion '-pfol_\"idg'd m Sect10n65(91a) of the éetviée' Tax Act,
“the residential complex.does not include a complex which is constructed by a

person directly engaging auy Iqthe’r:‘.-pé_rjs'.bi}-tfdradésigﬂin_g.Qr_ planning of the -
layout, and the constiuction of such complex is intended for personal use as-
residence by such person. Hete” personal use” includes permilting the complex 7'
for use as residence by anothér person on rent ot without consideration. If is
further clarified in para 3 of the Circalar No,108/02/ 2009-ST dt.29.01.2009 if the.

ultirnate ownier enters into ‘d. contract for construction ofa residential complex

with a promoter/builder/ developer, Who himself provides service of design,
~ planning -and construction;; and - after ‘such construction- the ultimate owner
receives such property for his personal, then such activity is not liable to service
tax, Therefore, as per the exclusion claiise and the clarification mentioned above,
if a builder/ promoter/ developer construction entire complex for one person for
personal use as residence by such petson'would not be subjected to sefvice tax.
Purther, the = builder/promoter/ developer '/ normally enters into
- constrtiction/ completion ” dgreement! after execution of “ sale deed," till ‘the

execution of sale  deed . the. property remains it - the name’” of' gﬁg )

builder/promoter/developer and servicés' rendered theréto are self serv



Moteover, stanp duty will be paid on t‘he value consideration shown iri the sale
_deed. Therefore, there is no levy of-service tax on the services iendered 4l sale
deed, i.e. on the value considération shown in the sale deed.. But,

the customer after execution of sale deeds. . There exists the service provider and
service recipient relationship between the buildet/ promoter/ developer and the

customer. Thersfore, such services against agreements of’ constriction ‘are -

invariably attracts service tax under Section 65(105(zzzza) of the Finance Act
1994, = T -

7. As per the definition of “ Residential Cé;ﬁpiei'i' pfd\_{idé& under Secﬁdn :

65(91a) of the Finance Act 1994, it constitutes any. one pre miore of facilities or "

services such as park; fift, parking space, community hall, comumon water supply
or elfluent treatment system, The subject venture of M/s Modi & Modi
Constructions gualifies to be a residential coinplex-ag it containg more thar 12

residential units with. comtnon area and cofmon facilities like park, common

-water supply etc, and the layout was approved by HUDA vide permnit No.
6092/ MP2/plg/HUDA/ 2007 dated 16.11.2007. " As seen fiom' the records, the
assessee entered into'1) a sale deed for sale of undivided portion of land together
with semi finished portion of the flat and 2) an agteement for construction, with
their customers. * On eéxecution of the sale deed ‘the ‘tight*in' & property got
transferred td the customer, hence the construction setvice. rendered - by the
assesses thereafter to- their customers undei * agreement of construction - are
taxable under Service tax'as there - existg seérvice ‘provider  and - teceiver
relationship betweern them. As there involved the transfer of property in' goods
in execution of the said construction agreements; it appeats that the gervices
rendered by them after execution of sale deed against agreements of construction
to each of their customers to whom the land was alieady sold vide sale deed are
taxable services urider works contract service, . -~ R

8.  Inspite of several reminders from group and af:ltrirex-r'_asion”_gnld summons
“dt. 18.4.2011 M/'s Modi & Modi Constructions, Hyderabad vide thelr statemént

received in this office on 22.4.2011 has subrititied the Flat-wise amounts received
for the period from January 2010 to Decemiber 2010, The total amoutit received is
Rs. 29282693 /- - agdinst agreements of constriction durihg tlie pericd and are

liable to pay service tax including cess works out to~ Re. 1206447/~ amd the -

interest at appropriate rates under Works Contract Sérvice ‘réspe_cti_vclY. :

9, M/ s Modi & Mo;di“ _Co'nsl'ruct_idﬁs,' Hyd_eré‘b’ad : ..Efé well aware of _the 7‘”
provisions and of liability of service tax on receipts as result of these agreements

for ¢onstruction and have not assessed and paid service tax properly with an
intention to evade payment of Service Tax. They have intentionally not filed the
ST-3-returns for the said perjod. Ilence, the service tax payable by M/s Modi &
Modi Constructions, * appears to be recovered under Bub-Section (1) of Section
73 of the Finance Act 1994, S T :

10.  From the forégoing; it appears that M/s Modi & Modi Cidiléﬁ‘iic‘tions, Bud-

187/3 & 4, 11 Ploor, MG Road, Secunderabad-3 have contraveried the provisiohs -

of Section 68 of the Finance Act 1994 read with Rule 6 of the Service Tax Rules,

1994 in as much as they have not paid the appropriate amount of service tax on
the value of the taxable services and Section 70 of the Finance Act 1994 read with-
Rule 7 of the Service Tax Rules 1994 in as much as they have not filed statutory -
returns for the taxable services rendered and also did not'truly and correctly

assess the tax due on the services provided by thein and dlso did not disclose the
relevant details/ information, with an intent to evade payment of service tax and

are liable for recovery under provisons ‘ to the Section 73(1) of the Finance Act ‘

‘ . : ] ‘But, no stamp duty |
will be paid on the agreements/contract against which they render seivices to-



1994 and, thereby they have rendered themsefve

Sectzon 77 & '76 of the Fmance Act 1994 .

1.

ves liable 'fm_;', ; peh_a’i action’ under

'I‘hemfme, M/s. Moch &: Modl Conshuctmns, Hysierabad ;are hewby :
requxred to show cause 1o ihe Addztlonal Comrms.suoner ‘of Customs, Central

Excise & Service Tax, Hydelabadwﬂ Comzmsszonemte, Hyderabad wﬂlun 30

. days of receipt of this Notme as fo why -

@)

an-amiount of Rs. 1206447/ mcludmg cess, should not-be demanded.
on the works contract service under the Sub-Section. {1) of Section 73 -

of the Fmance Act 1994 for the peu od. fmm ]anuary 2010 to ]une 2010;

he amount demanded at (1} above

lon of Ruies and pr()VlBl()I'lS of the

&0

- and
" (i} Interest is not payable by thtem Ul'l
. under Section 75 of the Finance Act 1994 and S
(i)  Penalty should not be: 1mposed gn ' them under Sectmn 77 of the " .
- Pinance Act 1994 for the- conhaven
~ . Finarice Act 1994 and
@)

Fmance ACE 1994

12,

Penialty: should: 110!: be anosed ohL. them under Secuon 76 of the.”

M/s Modi & M0d1 Constructlons, . Hyder.z bad -at. the ume of showmg cause, as

* above; are requited to produce all the evidence upon which they intend to rely in their

defence. They are also requiréd to indicate in th

be heard in. person bek'ore ihe case is adjudmaLe

action proposed to be taken w;llun the stipulateg
they do not appear for the’ pelsonal healmg on
be decided on ferils, basing. on i:he Jmatenal / evids

13.-  This notice is issued Wlihout pae;udu:e o

ir Wntlen reply whether they’ wish to -
If no cause ig shown agalnst the

ume or havmg desired a. hearmg if

e appointed day & time, the case Wﬂl' |

em:e aVaﬂable on record

any oihel achon lhat may be taken

against the noticees / others under the }'mance Acl, 1994 of under any other law fm the

time bemg in fmce in India.
14.

@

PR

Place: Hydelabad
. Date: - 23 .04. 2011

To: M/ s Modi &Mndl Conshuctwns, o

Rehance for issue of ﬂ115 notice is pIaced on the following:

Statement subrrutl;gd by ]Vi/ 5 Pax‘qmoux_ﬂ: Builders and gecéived on 22..4..2011. ‘

( .
Addztimml _ COMMISSIONER

54-187/3 & 4, Lind Flaog, MG Road, Secﬁnclerab 1&7 500003 -

Copy to the Supermtendent Group X Hyd )| Cgtggn;’at;e, Hyd o

Bpaie copy..




