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PREAMBLE
This copy is granted free of cost for the private use of the persan lo whom it is issued,

2. Any assessee aggrieved by this order may fde an appeal under Section 86 of the
Fimance Act, 1994 to the Customs, Excise & Service Tax Appeilate Tribunal, South Zonal
Bench, 1™ Ficor, WTC Building, FKCCI Complex, Kemp Gowda Resd, Bangalare-560 009,

3 Every appeal under the above Para (2} shall be filed within threa months of the date on
which the order sought 1o be appealed against is received by the assessee, the Board or by the
{Commissioner) of Central Excise, as the case may be.

4. The appeal, as referred to in Para 2 above, should be fited in 5.7 5/8 T.-7 proferma in
quadrupiicate; within three months from the date on which the order sought to be appealed
against is communicated to the panty preferring the appeal and shoutd be accompanied by four
capies each {of which ane should be a certified copy). of the order appealed against and the
Order-in-Original which gave rise to the appeal.

G Tie appeul should aiso be accompanied by a crossed bank drait drawn in favour of the
Assistant Registrar of the Tribural, drawn on a branch of any nominaled public sector bank at
the place where the Tribunal is situated, evidencing payment of fee prescribed in Section BB of
the Act. The fees payable are as under--

{a) where the amount of service tax and interest demanded and penalty levied by any Central
Excise Officer in the case lo which the appeal relates is five takh rupees or less, one
thousand rupees;

(&) where the amourt of service tax and interest demanded and penalty levied by any Central
Excise Officer in the case to which the appeal relates is more than five jakh rupees but
not exceeding fifty lakh rupees, five thousand rupees;

() where the amount of service tax and inlerest demanded ang penalty levied by any Cenlral
Excise Officer in the casa to which the appeal relates is more fhan fifty lakh rupees, ten
thousand rupees:

No fee is payable in the cage of Memorandum of Cross Objection referred to in Sub-Section 4 of
Section 88 ibid.

~

3 Every application made before the Appellate Tribunal,

{a) in an appeal for grant of stay or for rectification of mislake or for any othar pumeee: or

(b} for resloration of an apgeal of an application shall be accompanied by a fee of five
hundred rupees:

No fee is payable in case of an application fifed by Commissiener under this sub-Section.

7. Altention is invited to the provisions governing these and cther related matters,
contained in the Central Excise Act, 1944 and Central Excise Rules, 2002 and the Customs,
Excise and Service Tax Appedlate Tribunal {Procedure} Rules, 1982,

LTy

ORDER

Appeal No ; 200/ 2012 (H-115.Tax
The subject appeai along with stay petition has been filed by

Mfs. Alpine Eslates. 5-4-187/3 &
4. 2" Floor. MG Road, Secundeerabad-500003 (hereinafler referred 1o as Appellants} against
Order-in-Original No.49/2012-Adin.(ST)  daled 31.08.2012 passed by e Additional




Comnussioner of Service Tax, Hyderabad-il Commissionerate {hereinafter raferred to as
Respornident)

2. Brief facts of the case are that he appellants are engaged in providing works contract
service. Verification of their records revealed that they had undertaken a single veniure by
name Mfs Flower Heights located at Mallapur Old village. Uppal Mandat and recaived amount
from customers towards sale of land and agreement of construction of 102 houses for the
period Jan., 2010 to Dec., 2010, 1t was also found that they had not filed S7.3 returns for the
said period. The subject venture of M/s Alpine Estates qualified to be a residential complex as it
contained more than 12 residential units with common area and common facilities like park,
commaon water supply etc. and the fay out was approved by HUDA . 1 was also found that the
appellant entered into a sale deed for sale of undivided portion of Tand togelther wilh semi-
finished portion of the Hlal and an agreement for construction with their cuslomers. On execution
of sale deed the right in a property gol lransferred to the customer, hence the construction
service rendered by the appeilant thereafter o their customers under agreement of construction
were taxable under service fax as there existed service provider and receiver relationship
between them. The tolal amount received towards such service was Rs. 8.50.27 011/~ during
the period Jan., 2010 to Dec., 2010,

2.1 Therefore two show cause notices were issued to the appellants covering the period Jan.,
2010-to Dec., 2010 vide O.R.No, 62/2011-Adj (ST} Gr.X di. 23.4.2011 for Rs 35,03, 114- under
Section 73 of FA 1994 along with inferest under Section 75 of FA.1994 and proposing penal
aclion under Section 76 and ¥7 of FA,1894 and for the period Jan., 2011 1o Dec., 2011 vide
O.RMNo. SH2012-Adj{STIGr.X dl. 2442012 for Rs. 48,33,495/- Section 73 of FAL 1894 along
wilh interest under Section 75 of FA,1994 and proposing penal action under Section 76 and 77
of FA,1694. The lower authority vide the impugned order had confirmed the demand of service
tax of 35,803,133/ in respect of SCN O.R No. 82/2011-Adin.{ST) dt. 23.04.2011 under Section
73(2) of the Finance Acl, 1994 along with interest under Section7s of FA and also imposed
penally of Rs. 200/- per day or at the rale of 2% of such tax per month, which ever was higher,
for the period of defatdt tif the date of paymert, under Section 76 and also imposad a penalty
of Rs. 1,000/ under Section 77 of the FA. Furlher in raspect of SCN O.R MNo 51/2012-
Adin (ST} dt 24.4.2012, the lower authority had confirmed the demand of service tax of Rs.
48,33.495/- under Section 732) of the Finance Act, 1984 along with interest under Section?5 of
FA and also imposed penalty of Rs. 200/- per day or at the rate of 2% of such tax per month,
which ever was higher, for the pericd of defaull till the date of paymeant, under Section 76 and
also imposed a penalty of Rs. 1,000/- under Section 77 of tha FA,

3. Aggrieved by the above order, the appellanis have filed the present appeal along with
stay petition mainly on the following grounds that.-
(i) The Adjudicating Authority had not dealt with the submissions made by them during the
replies to the SCN. Hence, the order has been issued with revenue bias without
* appreciating the statutory provision, the relevant case laws cited by them and also the’
ubjective of the transaction/activity/agreement. Relied on various decisions renderad
retying on the Circufar 108 which is the erux of the enfire issue are as under:
= Classic Promoters vs CCE Mangalore 2009-TIOL—1 106-CESTAT-Bang, .
#  Virgo Properties Pvt Ltd Vs CST, Chen 2010) 2010-TIOL-1142-CESTAT-MAD,
~ Asdra Associales Vs. CCE, Calicut - [2009] 22 STT 450 (BANG. -CESTAT)
- Ocean Builders vs OCE Mangalare 2010 {019) STR 0546 Tri.-Bang
~ Mohtisham Complaxes Pvt. Lid. vs CCE., Manga 2009 (016) STR 0448 Tri.-Bang
- Shri 8ai Conslructions vs CST, Bangalore 2008 (016) STR 0445 Tri.-Bang
{ii) They alsa placed reliance on circular No.108/02/2000-8T dl 29.02.2009 and two ather
cireulars F. No. B1/8/2005-TRU, di 27-7-2005 and F.Np. 332/35/2006-TRU., dt 1-8-2008

(it} The issue Involved in the instant case is whether the appellants are out of service tax
levy since the ultimate consumer has put the same for personal

use and covered vide



Circular 108 and ather circular. However in the subject order the discussion is restricted
onty to the classification of the service provided which was not an issue relevant to the
present case. Both the notice and the Appsflant are in consensus that the servico
provided is ‘works contract services' Henee, in such a situation the reliance on Circitiar
No. 128/10/201C-ST dated 24.08.2910 is undesirable and out of context.

(iv} The impligned order has relied on the decision of the aulhority on advance ruling in the
case of Mare Krishna Developers 2008 (10} 3T.R. 367 (A AR itis pertinent 1o note tha
facts of the case are enlirely different from facls of the present case and does not
support the contention of the adjudicating authority,

(v} They are rendering works contract service as defined i Section 65 {105) (zzzza) of the
Finance Acl, 1894, it was also acceptad by the subject order. The works contract service
is provided in relation to construction of a new residential complex.

(Vi) Non-taxability of the construction provided for an individual customer intended for his
personal was clarified by TRU vide its letter dated F. No. B1/6/2005-TRU, dated 27-7-
2005 during the introduction of the levy, therefore the service tax is not payable on such
consideration from abinitio,

{vwil} The Board Circular No. 108/2/2000- T . dated 29-1-2009 siales that the construction for
personal use of the customer falis within the ambit of exclusion portion of the definition of
the ‘'residential complex” as defined us 65(S1a) of the Finance Act, 1994 and
accordingly no service tax is payable on such transaction.

(viif) The clarification provided above is that in the under mentioned two scenario servica lax

is not payable, {a} For service provided untit the sale deed has been executed (o the

ultimate owner and (b) For service provided by entering into construction agreament with
such ultimate owner, who receives ihe constructed flal for his personal use.

The first clarification pertains to consideration received for construclion in the sala deed

porion. The second clarification pertaing 1o construction in the construction agreement

portion. Therefore the clarification is applicable to them ibld and with the above exclusion
from the definition, no service tax is payable at zll for the considaration periaining to
conslruction service provided for its customer and accordingly the SCN is void abinitio.

(x) Assuming but not admitting that the personal use ground fails, they are not liable to pay

service tax in as much as the demand raised for the period pricr 1o the dale of the

explanation is inserted. The explanation is Inserted with effective from 01.07.2010 bt
the demand raised in the instart case is for the period 08.05.2010 and therefore the
demand raised is bad in law. In Ihe clarffication issued by board TRU vide D.O.F No.
33473/2010-TRU dated 26.02.2010 it was slated that in order to bring parity in tax
lreatment amongy different practices, the said explanation of the samea being prospective
and alse clarifies that the transaction between the builder and buyer of the flai is not
taxatle until the assert was given lo the bill. Hence this shows that the fransaction in

question is not able to service tax for the period prior to 01.07.2010

Further Notification Ne. 38/2010-ST daled 28.08 2010 and Circular No. D.GF.

334/03/2010-TRU dated 01.07.201M0 exempls advances received prior to 0107 2010,

this itself indicales that the fabllity of service tax has been triggered for the canstruction

service provided after 01.07.2010 and not prior to thal, hence there is no ltability of
service tax during  the period of the subject notice. The Trade nofice F No

VGN{30)80/Trade Notice/10/Pune dated 15.02.2011 lssued by Pune Commissionerate,

has specifically clarified that no service tax is payable by the builder prior to 01,67 2010

ang amounts received prior to that is also exempted. Since part of the pericd in the issue

invoived is prior to such dale the order te thal extent has 1o be set aside. Relied in the
case of Mohlisham Complexes (P) Lid. vs CCE, Mangalore 2011 (021) STR 0851 Tri-

Bang slaling that the explanation inserted 1o Seclion 85(105)(zzzh} from 01.07.2010 is

prospective in nature and nol retrospactive and in the case of Ambika Paints Ply &

Hardwzre Slore vs Commissioner of Central Excise, Bhopal 2012 (27) STR 71 {Tri-Del)

{xii) They filed the Nil returns for &l the periods, since they believed that the activity carried
out was not a taxable service and therefore not levistle to service tax, Hawever, they

{ix

{i




had constanily corresponded with the depaitiment and submitted all the information
asked for by the department. Penalty under Seclion 77 is not leviahle in as uch as they
have filad the $T-3 returns for it the periods in the present order

GerilyFor the period January 2010 to December 2010, the SCN had tlaimed that ertire
reczipis of Rs.8,50,27 000/ are taxable. As per the statement submilted, the total
receipts during the period are Rs. 117008426/~ Ouwl of the said amount
Rs.3.77,11,3381- is received towards value of sale deed and Rs 211,564,769/ is towards
taxes and other charges which shall not be leviable to service tax, They had given
breakup of such amaunts along with the documentary proof for all such amounts which
are Rs 2.00,000/ or above. Therefore, assuming but not admitting, service tax if any is
payabls should be levied only on amount of Rs.5,82,32,318/- and not on the entire
amount as envisaged in the order.

(xiviFor tha period January 2011 to December 201 1, the SCN had claimed that ertire
receipts of Rs.11,73,17,845/- are taxable without providing the permissible deductions.
Out of the said amount Rs.5 66,66, 170/~ is recelvad towards value of sale deed and
Rs .66, 11,038/ is towards taxes and other charges which shall not be lsviable to sarvice
tax. They had given braakup of such amounts along with the decumentary proof for all
such amounts which are Rs.2, 00,000 or above, Therefore, assuming b not admitting,
service tax if any is payable should be lavied oaly on amount of Rs 5, 40, 40,637 and not
on the entire amount as envisaged in the order.

(xv) The service tax is lo be levied on Rs.5,40,40 637 for the period January 2011-December
2011, Thus tha service lax liability shall amount to Rs.22,26.474/~ Out of the said
amount Rs.7, 45 524/- was paid on 4.6.2011 and disclosed in the ST-3 returns filed for
the period and Rs.14,50,000/- was paid vide Challan dated 9.02.2012 and Rs.36, 958/-
hag bean paid by utilization of Cenvat Credit.

{xviyWithowt prejudice to the foregoing, when service tax itself is not payable, the question of
interest and penalty does not arise. i is a nalural coraliary that when the principal is not
payable there can be no question of paying any interest as helqg by the Supreme Court in
Prathiba Processors Vs. UOI, 1996 {88) ELT 12 (SC) and in the case of CCE v. Bill
Forge Pvi. Ltd, 2012 (278) E L.T. 209 {Kar)

{xvii) The service tax liability on the builders il date has not been settled and there is full of
confusion on the correct position bl date. With this background il is a setiled proposition
of faw that when the assessee acts with a bonafide belief especially when there is doubt
as to slatute also the law being new and not yet understood by the common public, there
cannot be inlention of evasion and penalty cannot be lavied. They relied in the case of
CCU vs Unitech Exports Ltd. 1999 (108) EL.T. 462 angd HUL Ltd, vs CCE 2010 (250)
ELT 251 {Tri- Del)

(xviif) Para 23 of the impugned order has made a finding that the appellant's have made out a
reasonable cause so as to exonerate them from the penalties by invoking Section 80
They relied in the foliowing case laws

» Guardian Leisure Planners Pyt Lid. 2007 (8) 8.T.R. (Tri-Kolkala Trans tindia)
- Shipping Pvt. Lid. 2005 (188) EL.T. 445 {Tri-Chennai
+ BPIC & 8PAN Security and Allied Services 2008 {(1)S.TR.

(xix} It was under bonafide belief that their activity was a works conltract. There was corfusian
as 1o interpretation of the words in different taxing statues differently, They had a
reasonable cause for the failure to pay the service tax, Therefore, penalties under
various sections should be sel-aside. They relied in the following case jaws:

» CCEvs. Esg Ess Kay Engineering Co. Ltd. 2008} 14 STT 417 (Mew Delhi ~ CESTAT
~ ABS Inc. vs Commr. of C. Ex., Ahmadabad 2004 (D18) 8TR 0573 Tri.-Ahmd
~ Jay Ganesh Aute Centre vs GCE, Rajkot 2009 (015) STR 0710 Tri.-Ahmg,

4. The stay petition filed by the appellants was disposed off vide OISP No 6312012 {H-1i} 8T
dated 07122012, wherein it was directed to pre-deposit 50% of the tax amount as confirmed
vide the impugned order. Howaver the pre-deposit of balance amounts, interest and penalties



i

wern waived. The appellants vide 17.01.2013 had submitted that they had made the pre-deposit
as required.

5 When the main appes! was posted for personal hearing on 27.02.2013. Shri. VS Sudhis
CA, appearad on behalf of the appaitants for disposal of the appeal and made the following
submissions:

{1} Reilerated the submissions made in the grounds of appeal.

{i) Submitted that the appellants have complied with the conditions of stay order

(it} Construction of flals for individuals doss not come under “Works Cantract Service'

definition as construction of individual flalfurit would not come under meaning  of
construction of residentiatl complex or a part thereof .

{iv} As per Board's Circular No. 108/02/2008-ST dt, 2912009, it has been clarified that
residential unit sald for & customer for his personal use is not liable fo service tax. Inthe
impugned order of the adjudicating authority has only considered the conclusian of the
Board's Circular. and the preamble or the arguments have not been taken into
consideration while adjudicating the show cause notice
Itis further submilted that builders became liable 1o service tax from 1.7.2010 as per
Finance Act, 2010 as per Explanation added to the faxable service
{vi) Since the matter was not free from confusion, the facts were intimaled 1o the department

and the issue involved is a matler of interpretation, penalty under Section 80 may be

waived as the appellant had acted under bonafide belief. .
{vii)The appellant is not clear with regard to quantification of service tax, demanded and

confirmed. As per their view, for the period Jan., 2610 to Dec., 2010, the taxable value

should be Rs. 5,82 32,000/ instead of Rs. 8,50.27,000/ as mentioned in the show
cause notice.

{v

g I have gone through the impugned order, grounds of appeal, submissions made at tha

time of personal hearing and findings made by the lower authority in the impugned order. The
issues to be decided in these appeals are (i) whether construction aclivity undertaken by the
appeflants fails under Construction of Residential Complex Service or under Works Contraet
Service 7 (i) whether service tax is payable by the appellants in the light of the Board’s Circutar
Mo 108/2/2009 — 87 dt.29.01.20007 (i) whether re-quantification of demand is required or not 7
(iv} whether penalties are imposable for the impugned peried ? and (vi) whether cenvat credit is
available on capital goods and input services 7

7. As far as classification and taxability aspects are concerned, it is pertinent to ook into
the relevant slatutory provisions of the Finance Act, 1994,

Section 65 {91a) of the Finance Act, 1994 : “residential compiex” means any
complex comprising of —

(N a building or buildings, having more than twelve residential units;

(i) a common area; and .
{li)  any one or mare of facilities or services such as park, lift, parking space,
community hall, comunon water supply or effluent treatment system,

focated within a premises and the layout of such premises is approved by an
authority under any law for the time being in force, hut does not include a
complex which is constructed by & person directly engaging any other person for -
designing or planning of the layout, and the construction of such complex is
intended for personal use as residence by such perscn.

Explanation. — For the remaval of doubts, it is hereby declared that for the purposes of
this clause, —

(a) “nersonal use” includes permitting the complex for use as residence by
another person on rent or without consideration;




{h) “residential unit” means a single house or a single apartment intended for
use as a place of residence;

Section 65 {105) {zzzh} of the Finance Act, 1994 “taxable service” means any service
provided or ta be provided to any person, by any otiter person, in relation 1o congtruction
of complex;

Expianation. — For the purposes of this sub-clause, cansiruction of a complex which is
intended for sale, whelly or partly, by a builder or any person authorisad by the builder
before, during or after construction (except in cases for which no sum is received from ar
on behall of the prospective buyer by the builder or a person autharised by the builkier
before the grant of completion certificate by the authorily competent to issue such
cerlificate under any law for the lime heing in torce) shall be deemed {o be service
provided by the buitder to the buyer;

Section 65 {105) {zzzza) of the Finance Act,1994: Taxable Service under Works
Contract means fo any person, by any oiher person in relation 1o the execution of a
works confract, excluding works contract in respect of roads, airports, railways, transport
tarminals, bridges, tunnels and dams.

Explanation. — For the purposes of this sub-clavse, "works contract” means a
contract wherein, -

i transfer of property in goods Involved in the execution of such contract is
leviabie to tax as salg of goods, and

{if) such contract is for the purposes of carrying out, -—

{a) - LT

7.1, The impugned order has arisen out of the periodical demands issued for subsaquent
period from Jan,09 to Dec, 2009 which was decided in Tavour of revenue in OTA N 812011 (H-11)
S.Tax dt 31.1.2011. As per the above statutory provisions, the appellants are liable to pay
service tax on the construction of residential complex undertaken by them since the above
mentioned definition of Residential Complax service squarely applicable and no exemption
whatsogver can be allowed for such construction activity as it is not meant for self use and
“taxable service” means any service provided or to be provided to any person, by any other
person, in relation to construction of complex. |t is cbserved from the recerds that the
appellants had paid service tax on the amounts altributable to the value receivad by them over
and above the sale deed values 1l Dec.2008 under Works Contract Service during the
impugned period in respect of canstruction activity undzrtaken by them and not paid service tax
fur the pericd from January 2010 to December 2011 under the pretaxt that there is no service
tax liability on the service rendered by them in view of the Board's Circular No.108/02/2008-ST
a1.29.01.2009. Thereby, it is evident that the appeilanis had not paid service tax on the amount
pertaining to the sale deed till Decamber 2008 and paid service tax only on the part of amounts
received towards copstruclion agresments entered with their customers. Further, it is also
observed that the appellants had coliectad total value of the independent houses from the
customers and entered into sale dead agreements and construction agreements simultangously
and paid service tax amount to the departiment on the value excluding the value of sale deed
and not paid any service tax for the period January 20410 to December 2011, From these two
agreements, it is evident that construction of flat is not vet completed to freat it as a sale of flat.
Board's Circular No 108/102/2008-5T daled 20 01.2009 states that “M is only after the
completion of construction and full payment of the agreed sum that a sale deed is
executed and only then the ownership of the properly gefs transferred to (ha ultimate
owner. Therefore, any service provided by such selter in connection with the




consiruction of residential complex ili the exacution of such sale deed would be in the
nature of self-service” consequently would niot attract service tax.” 1 implies that three
conditions should be satisfied for not attracting service tax {F) construction should be compisted.
1} Bl payrmen! of the agreed sum should be paid, and {iil} sale deed shouid he executed for the
full vaiue of the residential unit. In the present appellant’ case, though full payments were made
construclion was nol completa and sale deed was executed for part amount of the total
consideration.  As such, the appellants are nob coverzd by the situation explained in the
Board's circular referred to above. {n view of this pasition. the appeliants’ argument that they are
covered by the impugned Board's Circular is withoul any basis.

72, Board has also clarified in the said circular that * if the uitimate ownar anlers info a
contract for construction of a residential complex with a promoter / builder / developer,
wha himself pravides service of design, planning and canstruction; and after such
construction the uftimate awner receives such property for his personal use, then such
activity would not be subjected to service fax, because this case would fall under the
exclusion pravided in the definition of residerntial complex.” Exclusion clause would apply
lo the "camplex as a whole” and not to individual residential units. In olher words, if the entire
residential complex is meant for use by one person then i gets excluded from the definition of
‘residential complex”. Far example, if 'BHEL' gets (heir rasidential colony (having more than 12
units) for their employees constructed from a builder or income Tax Department gets their
residential colony constructed from a builder, then such canstruction would not attract service
tax. However, this exclusion does not apply to individual residential unils as in the instanl case.
In other words, if a builder constructs residential complex and sells he lesidential units to
number of individuats under "two agresment system” viz, sale deed and construction
agresment as in the instant cases, then, even though such individual unit is for personal use of
that customer, slill the service tax is liable to be paid. As stated above, "entire complex as a
whole” meant for use by one person is under ‘exclusion’ clause and not the 'tidiividual
residential unit. Secondly, each "construction agreement’ with the customer is a "works
contract” independent of the agreemen: entered, with another customer. Therefore, the
contentions of the appellants on this count cannot be agreed,

7.3, Inview of the above, | find no merits or force in the greunds and contenlions subriitted
by the appaliants and the case taws relied are also not helpful to them. T this regard, | concur
with the findings made in the impugned order by the lower autharity.

8. }find that the lower authority has recorded that cenvat eredit can be taken in the strength
of valid doctinents on eligible capitat goods and input services. the assessee has to take the
credit in accordance with Lhe Rules, the department is not obliged to determine their cenval
cradit elgibliety while demanding servcel tax on the taxable services accordingly their
contention does not have substance. | do agree with the finding of the lower authority

9 With regard to demand of service tax and imposition of penalties, it is pertinent to
examine the relevant statttory provisions as reproduced below:

SECTION 73. Recovery of service tax not levied or paid or short-levied or short-
paid or erroneously refunded, — "

(1) Where any service tax has not been levied or paid or has been short-levied or shorl-
paid or erroneously refunded, {Central Excise Officer] may, wilhin one year from the
relevant date, serve nolice on the person chargeable with the service tax which has not
been levied or paid or which has been short-levied or shot-paid or the person to whom
such tax refund has ernoneously been made, requiring him fo show cause why he should
not pay the amount specified n the notice

Provided that where any service iax has not been levied or paid or has been short-
levied or short-pald or erroneously refunded by reason of —




fa) fraud; or (b)  collusien: or (¢l wiltul mig-staterent; or (d)  suppression of
facts, ur {&)  contravention of any of the provisions of this Chapler or of the ruies made
thereunder wilh intent to evade payment of service tax, .
by the persan chargeable with he sewvice tax or his agenl, the provisions of this sub-
section shail have effect, as if, for the wards "one year”, the words “five years” had been
subsfituted,

SECTION [76. Penalty for failure to pay service tax. — Any person, liable to pay
service tax in accordance with the provisions of section 68 or the rules made under this
Chapter, who fails to pay such tax, shail pay, in addition to such tax and the interest on
that tax in accordance with the provisions of seclion 75, a penzlty which shall not be less
than [two hundred rupees| for every day during which such failure continuss or at the
rale of [two per cent] of such tax, per month, whichever is higher, starting wilh the first

day after the due date Uil the date of actual payment of the oulstanding amount of
sarvice tax

However, w.e.f 8.4 2011 instead of two hundred tupees the words one hundred rupees
has been subsfituted.

SECTION 77, Penalty for contravention of rules and provisions of Act for which
no penalty is specified elsewhera, — ‘

(1) Any persan, —

(2) Any person, who contravenes any of the provisions of this Chapter or any ruies made
there under for which no penalty is separately provided in this Chapier, shall be lable to
a penalty which may extend to five thousand rupees.

9.1 With regard to the demand of service tax and imposition of penalties | find no force in
their subimissions in view of the fact that the appellants had obtained sarvice fax ragistration and
paid service tax under works confract service stopped payment of service tax abruptly
misiterpreting the Circular No, 108/02/2009-5T dt.28.01.2008 issued by the Board even though
they received taxable amounts from their customers during the said period, contravening the
pravisions of Works Centract {Composition Scheme for Payment of Sernvice Tax) Rules, 2007
with an intention to evade payiment of duty since the clarification solight by them was negated
oy the department by issue of the subject show cause notice not accepting thelr contention
regarding applicability of the said Board's Circular to them stopping payment of service tax. The
fact of non-payment of service tax had ceme to fight only afler depariment conducted
investigation proceedings. Accordingly twe periodical notices from Jan. 2010 to Dec,10 and
Jan. 11 lo Dec, 11 even though the appellants are filing ST-3 returns they had not shown the fact
of receipt of taxable amounts frem their customers in their ST 3 returns fifed with the
deparlment, with an intention to evade / avoid payment of service tax as such on their pant
cannot be lreated as bonafide act, as claimed by them and imposition of penalty is rightly
appiicable in the instant case and | concur with the findings of the lower authorily in this regéard
and 1he case laws relied are not helpful to them.

10, SECTION 80. Penalty not to he Imposed in certain cases - MNotwithstanding
anything contained in the provisions of section 78, [seclion 77 or section 78], no penalty shall be
imposable on the assesses for any fallure referred to in the said provisions i the assessee
pbroves that there was reagonable causa for the said failure

As per Section 80 of the Finance Act, 1994, there is provision for not impesing any penalty if the
appellants proved that thers was a reasonable cause for said failure. They merely slated that
with 2 bonafide bslief they had not paid service tax on the basis of clarification issued in the
Board's Gircular No 108/02/2000-8T dt:28.01.2009, which is contrary to the statutery obfigation
cast upan the appellants under Works Conltract Rutes,2007. Such a bald statement cannot be




accepteble. There should have cogent reasons as 1o what made to bonafidely believe th
were not liable to pay service tax on such defrayed amounts. This reason is not reasonakla
tause for atlracting waiver of penalty under Section 6 of the Finance Act, 1984, The scape and
arbit of expression ' reasonable cause’ has been wall explained in a case under the Incoma
Tax Acl. 'Reasonabla cause can be said lo be cause which prevenis a man of average
intelligence and ordinary prudence, acting under normal circumstances, without
negligence or inactien or want of bonafides’ as hald in the cese of Azadi Bachao Andolan
Vs, Union of India 2001 (1 18) Taxman 249/252 {TR 471 {Dell). Further, it is evident from the
recard that the Appeliants had not shown the taxable amounts in theit §T 3 returns filed with the

department during January 2009 to December 2009 even though they received taxable
amounts from their customers and not paid s

at they

ervice tax on such taxable ameunts as reguired
under Works Conlract (Composition Scheime for Payment of Service Tax) Rules, 2007 and this
fact came to the knowiedge of the department afler conducting investigation inlo their actjvities.
In this regard, it can he noticed from the records of this case that the appeliants vide their lefler
dt.08.7.2009 replied to the department's lefter for non-filing of 8T3 raturns for Half Year ending
31 32009 that they were not required to pay service lax on the construction activity undertaken
by them in the fight of Hon'ble Gauhati High Court's decision in the case of Magus Construction
(F) Ltd - 2008 {1%) STR 225 (Gau) and Beard's Gircular No.108/02/2009-5T dt. 29.01.2009, but
the department had issued subject show cause notice not accepling their contention
Therefore, i is evident on record that their banafide belief for non-payment of service tax is
defeated.  Further the case law ciled in their letter is distinguished by the Hon'ble Punjab &
Haryana High Court's decision in the case of G.8. Fromoters Vs, Unien of Indla reparted in
2011 (21) STR 10 (P & H) a5 detailed in para 8.4 supra. thus, they had net paid service tax on
the taxable amounts received from their customers with an intention to avoid ! evade payment of
lax contrary to the statulory provisions, Adhering to the ratio of the above decision, there is
nothing on record to show that the Appellants were prevented by reascnable cause for non-
payment of service tex to entitle them for grant waiver of penalty under Section 80 of the
Finance Act, 1994, |t should be kept in mind that under Section 80 of the Finance Act, 1804,
where the person / assessee succeeds in proving reasonable cause for failure to pay service
tax . penalty may be waived altogelher. But such Is not the situation in the instant case. The
Appellants had not proved reasonable cause for non-payment of service fax as required under
Section 80 of the Finance Act, 1994 in as much as this s not the first instance but it is a case of
repetition of default. Considering the gravity of the affence, I hold that their case is not a fit case
for waiver of penalty under Section 80 of the Finance Act, 1604,

11 With regard to the quantification of service tax, it is abserved that the lower autharity vide
para 22 of the impugned order, had held tal neither they submitted that VAT amount has alse
been included in the gross amount nor they had furnished before him any evidence that they
had pafd VAT. However, the appeflants had submitled that there is mistake in guantification of
service demand for the two periods viz from Jan, 2010 to Dec 2010 the service tax lo be
quantified on the value of Rs.5.82,32,000/- but not Rs.8,50,27.000/~ and similarly for the period
Jan, 11 to Dec 11, the service tax be quantified on the value of Rs. Rs.5,40,40,637. They also
cortested that an amount Rs.7,45,524/- was paid on 4.6.2011 and disclosed in ihe ST-3 returns
filed for the period and Rs.14 50,000/ was paid vide Challan daled 9.02.2012. Therefore. the
lower authority is directed to ascertain the factual pesiticn to re-guantify the service tax payable
{after deducting the service tax paid if their claim is correct) and extend the benefit if they are
found otherwise efigible for the same and an opportunity of persenal hearing may be given lo
the appellants before this limited malter is decided .

12, With regard to imposition of penalty under Section 76 of FA 1964 they are liable for
imposition of penalty as imposed by the lower authority however, the penalty is to be reduced to
Rs.100 from Rs.200 with effect from 8.4.2011, thus the penalty imposed under Section 76 is
modified to the above extent. With regard to imposition of penaity under 77 of FA, 1994 by the
tawer authority as penalty under Section 75 has been imposed thera is no need of penalty under
Section 77. The impugned order passed by the lower authority is modified lo the above extent.
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13 The appeal is disposed of in above terms /

T4t
{2r.8.L.Meena )
Commissioner (Appeals-Il)
Customs, Central Excise & Service Tax

Hyderabad
To,
1. Mis.Alpine Estates,
5-4-187/3 & 4, 2" Floor,
MG Road, Secundeerabad-500003.
2. The Additional Commissioner of Service Tax, Hyderabad-ll Commissionerate
Copy submilled to,
1 The GChisf Commisstoner, Customs, Genfral Excise & Service Tax, Hydersbad Zone,
Hyderabad.
Copy to,
1. The Commissioner, Customs, Central Excise & Service Tax, Hyderabad-if Commissionerate,
Hyderabad.
2. ShriV.S. Sudhir, C.A, Mis Hiregange & Associates, 'Basheer Villa', D.MNo. B-2-268/1/16/8,
2" fioor, Sriniketan Colany, Road Ne. 3, Banjara Hills, Fiyderabad-500 034.
3. Masler Copy.
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OFFE OF
THE COMMISSIGNER OF CUSTOMS, CENTRAL EXCISE & SERVICE TAX (APPEALS-I[}
77FLOOR, KENDRIYA SHULK BHAVAN, L.B.STADIUM ROAD.

BASHEER BAGH, HYDERABAD - 500004,

Appeal No.200/2012 {(H-11)STax Date: 07.12.2012

ORDER- IN -5TAY-PETITION No, 63 /2012 (H-11} 5.Tax
{(Passed By Dr. S.L. Meena Commissioner of Customs, Central Excise &
Service Tax {Appeais-11), Hyderabad}

The subject appeal along with stay petition is filed by M/s Alpine Estates, 5-4-187/384,
2" Floor, M.G.Road, Secunderabad-500 003 (hereinafter referred to as Appellants) against
Crder-in-Original  No, 49/2012—.Adjn.(ST) dated 31.08.2012 passed by the Additional
Commissioner of Service Tax, Hyderabad-il Commissionerate (hereinafter referred to as
Respondent), wherein the lower authority confirmed the demand of service tax of
Rs. 35,03,133/- for the period Jan., 2010 to Dec., 2010 in respact of SCN O,R.No. 62/2011-
Adjn.(8T) dt. 23.04.2011 under Section 73(2) of the Finance Act, 1994 (FA); confirmed
demand of applicable interest under Section?5 of FA and also imposed penalty of Rs. 200/-
per day or at the rate of 2% of such tax per month, which ever was higher, for the period of
default till the date of payment, under Section 76 and also imposed a penalty of Rs, 1,000/-
under Section 77 of the FA. Further in respect of SCN O.R.Na. 51/2012-Adjn.(ST) dt.
24.4.2012, the lower authority confirmed the demand of service tax of Rs, 48,33,495/- for the
period Jan., 2011 to Dec,, 2011 in respect of SCN O.R.No. 62/2011-Adjn.(ST) dt, 24.04.201 1
under Section 73(2) of the Finance Act, 1994 (FA): confirmed demand of applicable interest
under Section75 of FA and also imposed penalty of Rs. 200/- per day or at the rate of 2% of
such tax per month, which ever was higher, for the period of defauit till the date of payment,
under Section 76 and also imposed a penalty of Rs. 1,000/- under Section 77 of the FA.,

2. Brief facts of the case are that the appeilants are engaged in providing works contract
service, Verification of their records revealed that they had undertaken a single venture by
rame M/s Flower Heights located at Plot No. 3-3-27/1, Mallapur Old village, Uppal Mandal
R.R. District and received amount from customers towards sale of land and agreement of
construction of 102 houses for the period Jan., 2010 to'Dec.. 2010 It was also found that the
appellant had not fited ST.3 returns for the said period. The subject venture of M/s Alpiné
Estates qualified to be a residential complex &% it contained more than 12 residential units with
common area and commeoen faci!itiés like park, common water supply -etc. and the lay out was
approved by HUDA | From the records verified it was found that the appellant entered into a
sale deed for sale of undivided portion of land together with semi-finished portion of the flat
and an agreement for construction with their customers. On execution of sale deed the right’
ina property got transferred to the customer, hence the construction service rendered by the
appeltant thereafter o their customers under agreement of construction were taxable under
service {ax as there existed service provider and receiver relationship between them. The
total amount received by the appellant towards such service was Rs. 8,50,27 011/- during the
period Jan., 2010 to Dec, 2010 and the servcie tax including cess worked out to Rs,
35,03,11/-. Therefore it appeared that the appellants in spite of being well aware of the
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provisions and liability of service tax did not assess and pay the service tax with an intention to
evade payment of service tax and also did not file ST.3 returns for the said pericd, thereby
become liable for recovery under sub-section(1) of Section 73 of the FA. Therefore two show
cause notices were issted to the appellants covering the period Jan., 2010 to Dec., 2010 vide
O.R.No. 62/2011-Adj(ST)Gr.X dt. 23.4.2011 for Rs. 35,03,11/- along with interest and
proposing penal action and for the period Jan., 2011 to Dec., 2011 vide O.R.No. 51/2012-
Adi(ST)Gr.X dt. 24.4.2012 for Rs. 48,33,405/- along with interest and proposing penal action.
As per the request of the appellants the fower authority took up disposal of both the SCNs and
confirmed them vide the impugned order as mentioned in para 1 above . Agarieved by the
impugned order, the appellant filed the subject appeal along with stay petition.

3. A Personal hearing was granted on 26.11.2012. CA Sudhir V.S, along with Shrii M.Jaya
Prakash, Manager, Accounts & Finance appeared and reiterated the submissions made in the
grounds of appeal. Further submiited that the total demand for two SCNs of Rs, 83,36,608/- is as
per the impugned OO but the same should be Rs. 46,25 656/ as per their books of accounts, out
of this an amount of Rs. 21,95,398/- had already been paid but the same was not considerad in the

OIO and stated that they have filed copy of ST.3 returns and challans along with paper books.
Requested to waive the pre-deposits,

4, As per Section 35F of the Central Excise Act, 1944, the Commissioner(Appeals) may
dispense with the deposit of duty demanded or penalties levied, if he is satisfied that such a
deposit would cause undue hardship to the appellants. A reading:of the provisions of Section
35F makes it amply clear that waiver of deposit is a discretionary power vested with the
Commissioner(Appeals). After going through grounds putforth by the appellanis regarding
waiver of pre-deposits in their grounds of stay petition as well as during personal hearing, 1do
not find it a fit case for full waiver of pre-deposits. | therefore direct the appellant to deposit
_53% pf the total tax amounts as confirmed vide the impugned order by 14.12.2012 after taking

into consideration the amount already paid. However pre-deposit of the balance amount,
interest and penalties are waived.

5, Upon compliance of the conditions of pre-deposit, the main appeal is fixed for hearing
on 17.12.2012 at 11.00 AM. They are informed that if they fail to comply with the conditions

of pre-deposit of tax amount, the appeal will be dispased of without any further opportunity of
hearing.

6. The stay petition filed by the appellants is disposed of in above terms,

H H / L_/
{ Dr.S.L.(nejg{\a}
Commissioner(Appeals-If)
Custerns Central Excise & Service Tax

Hyderabad
To
1. M/s Alpine Estates, 5-4-1 87/384, 2™ Flecr, M.G.Road, Secunderabad-500 003
2. The Addi?ional Commissioner of Service Tax, Hyderabad-li Commissionerate..
3. CA Sudhir V.., Mis. Hiregange Associates, Basheervilla, H.No. 8-2-268/1/16/8, 2™
Foor, Sriniketan Colony, Rd. No. 3, Banjara Hills, Hyderabad-500 034,
Copy o

1. The Chief Commissioner of Cusio
2. The Commissioner of Central Exc
3. Master Copy,

ms & Ceniral Excise, Hyderabad Zone, Hyderabad,
ise, Hyderabad !| Commissionerate, Hyderabad.



