Hiregange & Associates

Chartered Accountants

Date; 11.04.2017

To

The Commissioner of Service Tax,
service Tax Commissionerate,
11-5-423/1/A, Sitaram Prasad Towers,
Red Hills, Hyderabad-500 004,

Dear Sir,
Sub: Filing of Miscellaneous Application for Rectification of mistake apparent on record

under section 35C of Central Excise Act, 1944
Ref:- 00 No. HYD-SVTAX-000-COM-144-16-17 dated 15.12.2016 pertaining to Mfs.
Greenwood Estates
With reference o the above, we are authorized to represent on behalf of M/s. Greenwood
Estates, Hyderabad. We are herewith submitting the application for rectification of mistake
apparent in above referred order and post the matter for ihe hearing at the earliest.

Kindly acknowledge the receipt of the above

Thanking You,
Yours truly,

For Hiregange & Associajed :
Chartered Accountants/s3 %\

Vemka% P

Chartered Accountant
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BEFORE THE QFFICE OF THE COMMISSIONER OF SERVICE TAX,
SERVICE TAX COMMISSIONERATE, 11-5-423/1/A, SITARAM PRASAD
TOWER, RED HILS, HYDRABAD-500 004

Sub: Miscellaneous Application under Section 74 of the Finance Act,
1994 for rectifying the mistake apparent on Order In Original No. HYD-
SVTAX-000-COM-144-16-17 dated 15.12.2016-M/s. Greenwood Estates,
Secunderabad

The Applicant herein and craves to submit the following for your kind

consideration as under:-

The facts and circumstances leading to filing this application enumerated as

follows.

1. Show Cause Notice (SCN) No0.131/2015 Adjin (ST} {Commr} [C.No.
IV/16/197/2011 ST Gr. X} dated 21.10.2015 was issued to Applicant
proposing the demand of Rs.69,13,733/- on “works contract services” for
the period of “January 2014 to March 2015” vide Para 7 (i) read with

Annexure to the SCN. The extract of Annexure of SCN is as follows

Before OC After OC Total tax
payable

Gross Receipt 21,212,565 | Gross 12,30,45,021 | 14,42,58,486
Receipt

Less VAT & | 3,74,517 Less VAT & | 40,43,083 44,17,600

Registration Registration

Net Receipt 20,838,048 | Net Receipt | 11,90,02,838 | 13,98,40,886

Tax Rate 4.944% Tax Rate 4.944%

Total tax | 10,30,233 Total tax | 58,83,500 69,13,733

payable payable

2. SCN (vide Para 2) proposed the impugned service tax demand on the sole

allegation that “services rendered by them after execution of sale deed

against agreements of construction to each of their customers to whom the




1

land was already sold vide sale deed are taxable services under “works

contract service”

. From the above, it is clear that SCN proposed to demand service tax on
the amounts received towards construction agreements alone and not on
the amounts received towards sale deed. However, vide Annexure to the
SCN wherein demand of service tax was quantified by impugned SCN, it
is observed that demand of service tax has been proposed based on gross
amount received which includes amount received towards “sale deed”
also. Thus there is error in SCN in as much it proposed to include the
value of sale deeds within the ambit taxable value while alleging service
tax is liable only after execution of sale deed i.e. on construction

agreements.

Applicant submitted their defence reply and vide Para 10 of the SCN
reply, a comparative table was given (given below for ready reference)
showing that aforesaid error in quantification of demand by impugned
SCN and pleaded that applicable service tax has been paid on the
construction agreements thereby paying service tax on activity as
proposed by impugned SCN and there is no short payment in fact there

was excess payment.

Particulars As per Noticee As per SCN
Gross Receipts 14,45,85,486 14,42,58,486
Less Deductions
Sale Deed Value 13,51,90,266
VAT, Registration charges, stamp 51,55,789 44,17,600
duty and other non taxable
receipts
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Taxable amount 42,39,431 13,98,40,886
Abatement @ 40% 16,95,772 5,59,36,354
Service Tax @ 12.36% 2,090,597 69,13,733
Actually Paid ' 3,82,643 0
Balance Demand (1,76,046) 69,113,733

And also submitted the supporting documents for the above {copy of SCN

reply submitted are enclosed as annexure@_along with this application.

5. The aforesaid error of including ‘sale deed’ amounts in the taxable was
also specifically highlighted during the course of personal hearing (copy

. . o7
of personal hearing record is enclosed as annexure )

[w)

Subsequently, subject Order In Original was passed wherein vide Para
13.2 categorically given finding that “no service tax been demanded on the
sale deed value in the light of Board’s circular dated 29.01 .20089. After
execution of sale deed, the assessee had entered into another agreement
with the customer for completion of the said flats and the service tax

demand is confined to this agreement”

7. Further vide Para 13.6 stated that “J Jind that the demand of service tax
has been made after excluding the sale deed value. the total amount
collected jfrom a customer minus sale deed value has been as gross

amount charged for the works contract”

8. Though subject OIO states that value of sale deed was excluded but
same was not actually excluded as seen from the comparative chart given

in the preceding Para’s of this application.

- G
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9. Hence the applicant is of the view that there is a mistake apparent on
record to this extent, which may be rectified by amending the order in
terms of Section 74 of Finance Act, 1994, It is humbly prayed to amend
the order to rectify the aforesaid Order in Original so as to exclude the

value of ‘sale deed’ from the taxable value.

10. Applicant wish to be heard in person through our authorised

representative before any decision is taken in this matter.

11.  Therefore it is humbly prayed to amend the order to rectify the Order

In Original so as to consider the fact of actual tax liability & payment

3zGree nKEﬁtfs
- /

thereof.
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PRAYER B
Therefore it is humbly prayed to amend the order to rectify the order In
Original to give effect that deduction of sale deed value from gross receipt.

Place: Hyderabad

Date: 06.04.2017

Applicant

VERIFICATION
L Sobaee Mod? Partnes
200G Med?

M/s. Greenwood Estates,

Hyderabad the Appellant herein do declare that what is stated above is true

to the best of our information and belief.

Verified on Q6th day of April 2017

Place: Hyderabad




BEFORE THE COMMISSIONER OF SERVICE TAX, SERVICE TAX
COMMISSIQNERATE, 11-5-423/1/A, SITARAM PRASAD TOWER, RED
HILLS HYDERABAD-500 004
Bub: Order in Original No. HYD—SVTAX-OOO-COM~144—16-17 dated 15.12.2016

issued to M/s. Greenwood Estates
I, Sobans Mod?, Fastnes 0!6* of M/s, Greenwood Estates, Hyderabad hereby

a. To act, appear and plead in the above noted proceedings before the above
authorities or any other authorities before whom the same may be posted or heard
and to file and take back documents.

b. To sign, file verily and present pleadings, applications, appeals, cross-objections,

representative or his substitute in the matter as my/our own acts, as if done by
me/us for all intents and purposes,
This authorization will remain in force till it is duly revoked by

Executed this ¢6th day of April, 2017 at Hyderabad :
/
Sign{use

_—

Accountants, do
registered firm of #

1, the undersigned partner of M/s Hiregange & Associate&(h\ggﬁ-
hereby declare that the said M/s Hiregange & Associatesj

Section 35Q of the Central Excises Act, 1944, I accept the above said appointment on
behalf of M/s Hiregange & Associates. The firm will represent through any one or more
of its partners or Staff members who are qualified to represent before the above
authorities.
Dated: 06.04.2017
Address for service: For Hiregange & Associates
Hiregange & Associates, Chartered Accountants
Chartered Accountants,
“Basheer Villa” H.No.8-2-268/1/16/B,
Zmd Floor, Sriniketan Colony,
Road No.3, Banjara Hills,
Hyderabad-5000034 Sudhir vV s

Partner (M. No. 219109)
I Partner/employee /associate of M/ s Hiregange & Associates duly qualified to
represent in above proceedings in terms of the relevant law, also accept the above said
authorization and appointment,

Qualification Membership No. Signature

221821

236558




‘GEFFICE OF THE PRINCIFAL COMMISSIONER OF SERVICE TAX, HYDE

' 010. No. HYD-SVTAX-000-COM -144-16-17 dated 15.12.2016
OR. No. 131/2015 Adjn{ST) {Commr) dated 21.10.2015

QAT arg?ﬁa?mqfw EEte i

- 11-5-423/ 1/ Axiftaramsmrea s fata- 4
11-5-423/1/A:: SITARAM PRASADTOWER:: RED HILLS:: HYDERABAD- 4

OR. No. 131/20158 Adjn {S8T) (Comumr) Dated:-16.12.2016

QRDER-IN-ORIGINAL NG, HYD-SVTAX-000-COM -144- 1.6-].7
(Fassed by Bhri Dr. D). Purashothaem, Commissioner of Bervice Tax, Service
Tax Cnmmissionerate, Hyderabad)

‘ PREAMBLE -
L, Prafiifeng gﬁﬁmw%mﬁwﬁ%umr a5 WWW%
This copy is granted free of charge for the private usc of the person to

. whom it is issued.

wi WeifmEdeln R gFayRFEeT | i wEORENT w5 @ uE Sadrenvigaeniedd plef

Itaﬁf*ﬂrwﬁmgﬁ; v yenarerEmsEsas ot qwﬁ.@.ﬁaﬁmﬁ.r

BT I, BATATE 3507 £ 500008 R s o AR RS
- Under Sec.35 B (1) of the Central Excise Act, 1944, as amended any
person aggrieved by this ‘order can prefer an appeal to the Regional Bench,

Hyderabad of the, Customs,lixcise And Service Tax Appellate Tribunal{CESTAT)

having its Registry at 1st Floor, HMWS8SB Buildi’ng Rear Portion,
Khairatabad, Hyderabad-500 004 -
3, AT MRS R AR T 3uE grensariig P 2oon & Banemg %m}aﬁmﬂm £

5 Hordvers aﬁmﬁ?ﬂﬁ“‘eq |

Appeals' must be filed in Form EA3 prescribed under Rule 6(1) of the
Central Excise {Appeals) Rules, ;3001 within 3 (three} months from the date of
communication of this order.

Al ewmsriiesET umn?fmﬁmnaqmﬁ ary eﬁ‘hrala‘mﬁcrr%qa'sfr{gﬂwﬁwm W oEE @l
HEAE T (E e m it o T BpLical aswmrrr?r AR o1
@m\%ﬂwwmgramhm#@ﬁmmﬁ@mwmmﬁq

Every memorandum of Appeal, cross-objections, stay application or any
other ‘application shall be typed neatly in double spacing-on one side of the
foolscap paper and_the same shall be duly paged, indexed and tagged firmiy

. with each paper book in a separate folder.

Bl gy oA geerilarmeddmaieeer w0 RibPeest 0 wez 3P

dandreEsRRrmRsdrr R R R et

e e e T R T e R e e G N L e L P e R R

a?%maﬁvw%hﬁmﬁqqﬁaﬁmm%wmﬁaﬁﬁa@ﬂaﬁaﬁm Far a’uragaa;atﬁrﬁm 1944 aﬂ"rrsﬂfimm 3"
i . 15F

m%mﬂémﬁ%wmmm%qa@mmﬁﬁnmﬁﬁaw

RN S s B e I E AL E R

The appeal must be accempanisd by a crossed Bank Draft for a sum as
applicable obtained from: a Nationalised Bank draws in favour of the Assistant

Registrar of the Regional Bench, Hyderabad of the Tribunal and should be on -
the brarich of+bank at Hydersbad; and the documents authorizing the

representative ‘to sign and appeal on behalf of the dppellant if the Appeal is
signed by authorized representative, as required under Rule 13 of the Customs,
Excise and Sefvice Tax Appellate Tribunal {Procedure) Rules, 1982, Under
Section -35 F of Central Excise Act, 1944, the appeal also must be
accompanied by mandatory pre-deposit amount of 7.5% of the. duty demanded
or penalty imposed-or both and the amount of pre- depomt payab}e would be

subject to a cellmg of Rs. ]O (‘rorc
s«****-

-
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010, No, HYD-SVTAX-000-COM -144-16-17 dated 15.12.2016
OR. No. 131/2015 Adjn(ST) (Comunr] dated 21.10.2015

payable
3 [ORNo. . ) Jan- . 46,881,850 Confirmed vide OI0 No. 51/2012-
52/2012-Adjn Iec, & Adjn {STHADC), dated 31-8-2012,
(Addl.Commr.), 2011 Ordered de nove by the

dt. 24-4-2012 Commissioner (Appeals) vide OIA
~ No, 39/2013 (H-I) S.Tax for're-
quantification of the Service Tax

_ payable, ‘

4 | O.R.Ne:83/2013 | Jan- 16,53,856 An amount of Rs.15,64,777/-
Adin. (ST)ADC . | June towards ST has been confirmed
dated | 2012 vide OlO No.HYD-SVTAX-000-
02.12.2013 - . COM-02-14-15 dated: 20.02.2015.

5 ! O.R.No.1566/201 | July, | 92,38,975/- [An  amount of Rs.BO;57,783/.
4-Adjn (ST) | 2012 : only towards ST has been ’
{Commr) to-. |- confirmed for the period July,
dated:25-09- . | March 2012 to December, 2013 vide OIO

2014. ' , 2014 No.HYD-SVTAX-000-COM-02-14-

1 : 15 dated: 20.02,2015. The S.Tax
amount of Rs.14,96,770/-for the
period 01/2014 to 0372014 is not
covered in ' the demand . of
Rs.92,38,975/-hence a fresh BCN
covering the period from 01714 to
103714  along  with  payable
amounts for the period 04/14 to
03/15 is issued, as observed by
the Adjudicating authority.

4. In the Show Cause’ Notwe vide O.R.No. 156/ 2014-Adin (ST) (Commr)
dated:25-09- 2014, covermg period July’?OlZ te March2014, in the Annexure

to the sdid Show Cause Notice, which gives detailed calculation of the service
Tax liability . for the. relevant period, there are 5 Fuarte;s period for which |
caiculatlons are indicated rse:p.mratta*ly However, L‘n.'e service tax lability has

been reckoned oniy for the penod upto December’?OIS and the service tax

habxiity for the period January’?()lél to March'2014 has not been added i in the

total while arriving al the tax liability which wag demanded in the Show Cause

Notice. Hence, _the present Show Cause Notice covers penod January, 2014 to

McJ‘CI], 2015 which is inclusive of January’2014 to March’2014.

4.1 " As per the information furnished by the assessce vide their letter dated
17.09.2014,‘ 27.09.2014, '27.16.201_4,‘19.022015, 25.05.2015, 27.08.2015 and
18.09.2015 along With statements, it is seen that “the assessce™ have rendered.
taxable services under the.category of “Works Corftra{:t Services” during the

period January, 2014 to March, 2015, The assessee :!hacl rendered services for a

Page 3 of 17
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010, No. HYD-SVIAX-000-COM -144-16-17 dated 15,12.2016
OR. No. 131/2015 Adin(ST} (Commr) dated 21.10.2015

{iv) Penally should not bé imposed on them wunder Section 77 of the
Fina'nce Act, 1994,

The present Show Cause Notice is issued on the similar grounds as

explained in the show cause cum demand notices mentioned above,

g, The suminary ‘of grounds, for issue of present Show Cause
Notlce OR No. 131/2015 Adjn {S’I] {Commy) dated 21.10. 2016, as mentioned
in the OR No.B1/2011- Adm{S'I)ADC and OR. No.. 52/2012-Adjn (ST) ADC,

are reproduced as follows:

C B As per Section 65 (105} (zzzza) of the Finance Act, 1994 defines that
"Laxable service means any service provided-or to be provided - to any persoen,
by any other person, in refation to the execution of a Works contract, excluding
works contract in respect of roads, airports, railways, tra_nsport tetrninals,

bridges, tunnels and dams’.

Expla'nation: For the purposes of this sub-clausd, “works contract” means a
contract wherein,~ ‘
f} - transfer of property in goods involved in the execution of such contract _ .
is leviable to tax as sale of goods, and j

{ii} e such contract is for the purposes of currying out, -

fa) erection, commissioning or installation of plant, machinery,

equipment or stricctures, whether pre-fabricated or otherwise ...... .

Ak} construction of a new building or a civil structure or a part thereof,

or of a pipeline or conduit, primarily for the purposes of commerce
or industry; or '

"

{c} | construction of a new residential complex or a part thereof; or

{d) completion and finishing services, repair, alteration, renovation or

restoration of, or similar services, in. felation to (b} and (c; or

“fej " Turnkey projects fﬁcluding engineering, . procurement and

. construetion or commissioning (EPC) projects.”

B.2. ‘As per_'Sectﬁn 65(91a) of the Finance Act, 1994, “Residential .

K3

. Complex “means any complex comprising of -

: ﬁ) . a building or buildings, having more than twelve residential Units

Page 5 of 17
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010, No. HYD-8VTAX-000-COM -144-16-17 dated 15.12.20106
OR. No. 131/2015 Adjn{ST) (Commy) dated 21.10.2015

layout, and the construction of such complex is intended for personal use as

residence .by‘ such 'person.- Here” personal use” includes permitting the
complex for use as’ residence by another person on rent or wj.thout_
consideration. -If is further clarified in para 3 of the Circular No. 108 /02/2009-
ST dt, 29.0 15.2(}09, if the ultimate owner eniers into a éontract for consuﬁction
of a residential comple{ with a promoter/builder/developer, who himself
. promdes service of elemgn, planmng and construction; and after such
constmctmn the ultimate owner receives such property for his personal, thcn
such activity is not hable to service tax. Therefore, as per the exclusion clause
and the clarification me_nﬁoncd F above, if & builder/promoter/developer
contracts entire c;orhplex for one person for persoﬁai use as residence by such
person  would not be -subjected. o service tax. Furfher’ the
_ bu;ldc:/ promoter/ developer nonnally enters into construction/ completion
agreement after execution of sale deed till the execution of sale deed the
property remains in the name of the builder/promoter/developer and services
rendered thereto ar‘e self services. Moreover, stamp duty will be paid on the
" value conszderatmn shown in the sale deed. Thercfore, there is no levy of
service tax on the services rendered till sale deed. l.e.on the value consideration
shown in the sale  desd. But, no stamp duty wili be paid on the
agreements/contract against Whi?h they render services to the customer after
execution of sale'deeds. There exists the service provider and service.recipient

relationship between the builder/promoter/developer and the customer.

’Fh«‘refme, such servmes against agre'é:ments of construction are invariably

attrac:ts service tax under Bection 65(105(zzzza) of the Finance Act 1994,

+

B.6. As per the definition of “Residential Complex” provided under

S s e

Section 65(91g) of the Finalice Act 1994, it constitutes any one ore more of
- facilities or services such as park, lift, parking space, community hall, common
water supply or efffuent treatment system. The subject venture of M/s-
Greenweood Estates qualifies to be a res1dent1‘al compicx as it contains more
than 12 residential units W1Lh commor arca and commoen facilities like park,
common water supply etc., and ihe layout was approved by HUDA & the Alwal
Mummpahty vide Letter No. dSQZ/P%/P/H/O? dt. 9.7.2007. As seen from the
records, the assessee entered info 1) a salc deed for sale of undnnded portlon of
land together W1t1'1 semi ﬁmshed portion of the flat and 2) an agrecment for
constructmn w1th their ctistomers.  On execution of the sale deed the right in
a propert}r got transferred to the customer, hence the construction service
rendered by the assesses thercafter to tl:cn customers under agreement of
-coristructlon are taxable Lmder Se“vu:e tax as there exists scrwce provider and

receiver 1elation¢h1p bctwe:en them. ' As there involved the transfer of property
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010, No. HYD-BVTAX-000-COM _-144-16-17 dated 15.12.2016
OR. No. 131/2015 Adjn(ST! (Commy} dated 21.10.2015

c. Otber Charges like electricity charges, etc.

d. Céﬂecti’qn- of taxcs like VAT, Service Tax, Stamp Duty and
Registration Chargés from the buyer.

€. The levy of service ta}{ on such arrangements has seen a fair share of
httgatwn and amendmcnt% The assessee ¢ also a party to the litigation
process a"'_—md matters for earlier periods are pending at various
adju_di?:ation /judicial forums,

D.In July 2012, the service tax law underwent a paraéigm shift and
impo_rténtljr, the exemption for personal use available for construction of
regidential con‘npl“enxes- was removed. Accordingly, it became evident that
service tax was payablc ot the construction agreement as per valuation
pr escrlbed under Rule 2A of the Service Tax (Determination of Value) Rules,
2012 i.e. on a presumed value of 40% of the contract value. The Assessee
reguiarly discharged the service tax on the said valuc in normal coursé.j
they also discharged service tax on other charges. However, they did not
discharge: service, tax on sale deed value, which is in the nature of

iﬁlmovabie prdperty and on the vaiue of taxes collected.

Previously several SCN's were issued covering the period upto December
2013 with sole allegation that “services rendered by them after execution of
sale deedd agdirwt agfee:nenis of construction to each of their customers to
' whom the land was atready sold vide sale deéd. are taxable services under
"works coniract servzce )
Now-the' present SCN was also issued with similar crror of quantifying the
proposed demand of service tex in as rauch treating the sale deed values &
: other taxes as taxable value of services (annexure to SCN) while ailegmg
that service rendcred after execution of sale deed alone liable for service
tax {Para 2 of 8CN). .
w1, The Assesses subinitted that the sufaject show cause notice in
para-5 exuacted the provisions of section 73{1A) of the Finance Act, 1994
and in para 6 mentionis that the grounds as explalned in the show cause
notice issued for the eatlier penod is also apphcable for the present case,
Hence; this statement of demand / show cause notice is issued in terms of
sectmn 73{1A) of Finance Act, 1994, .fo,x the pcrlod January 2014 to March
2015. For this, Assessee subm;ts that section 73(1A} of the Finance Act,
1994 reads as foliows _
(1A} Not‘wii'hétanding anything condained in sub-section (1) {except the
* period of eighteen months of serving the notice for recovery of service tax),
the 'c@mmz Excise Qfficer may serve, subsequent to any notice or notices
-_.served under that sub~sectwn, o statement, containing the details of
: servzce tax le levigd or pazd or shert levied or short paid or erroneously

e
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QIQ. No. HYD-SVTIAX-G00-COM. -144-16-17 dated 15.12.2016
OR. No. 131/2015 Adin(ST) (Comnr) dated 21.10.2015

.5, On going thr ough the statements provided by the Assessee, it can
be seen that a detailed brea!fup of the reteipts into 1ece1pts towards “sale
dedds”, receipts towards “construction aglermcnts”, receipts towards other
tagable receipts and recelp%s towards other non-taxable receipts were

prowded

9.6. ‘However, on going through the annexure to the SCN, it can also be
observed that though the allegation is to demand service tax on construction
agreements, the guantificetion is based on gross amounts mentioned above

for all the activities including amounts received towards the “sale deeds”.

o, ’I(' . Bince S3CN Iead with earlier SCN'’s agree on the principle that
service tax cannot bé dem’mded on the value attributable to sale deeds, the
Assessee is not making detalled grounds on the legal merits of the said claim
and would like to submit the fullowing broad lines of m‘gum.ents:

a. In many cé_ses,:the “sale deed” is entered into after the completion

of the building and therefore the demand cannot be justified under

the said entries. .

b. Till the stage of entering into a “sale deed”, the transaction is

ess‘entiéliy one. of sale of immovable property and therefore

excluded from'the purview of Service Tax.

. In any case, the deeming fiction for construction services prior to

[
i
£ ¢

completion cannot be classified under works contract services

since doihg the same would render Section 66E(b) of Finance Act,

L1994 & Notification 26/2012 ST dated 20.06. 2012 redundant.

d If at all & view Is taken that the value of “sale deed” is Ilablc to
“service iay, the henefit of thc above notification should be granted

after iet,lasmﬂcamon of the service.

%.8. _: The‘f,Ap_pellants also reserve their right to make additional
argumenfs as felt nécessary on this aspect of service tax on value of “sale
deeds” if it is ultlmately held that this aspect could be taken up without an
’alieganon in Lhe SCN

9.9, | nniiar to the claim for exclusion of salc deed vaiue, the
value atf.nbutab!e to. statutory taxes/charges like VA'I‘ service tax,
reglstratlon charges, stamp duty, electricity etc., need to be reduced. It is
submitted that ané the above de_ductibns fre al_!‘owed, the demand would bhe

reduced _tt_) NIL.
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0I0. No. HYD-SVTAX-000-COM -144-16-17 dated 15, 12.2016
OR. No. 131/2015 Adjn(ST) (Commr) dated 21.10.9015

11, Benefit under section 80 of Finance Act 1994,

11.1. The assessee submitied  that there ig bona-fide litigation is going
on and issue was also dehatablc which itself can be considered as
reasonable cause Ior failure to pay service tax. Accordingly waiver of
penalty under sectmn cani be made. In this regard reliance is placed on
C.C.E., & C‘us Dam'«m v. PEL Corrosion t"ontrol Services Ltd 2011 (23)
5.T.R. 116 (Guj.).

il.2. . The assessee submltted that as explained in above Para they are
not paymg service tax on bonafide belief that same was not liable to be paid
i in view of
&. Bxclusion part of service definition given under section 05B(44) of
I’znance Act, 1994 -dn as much specifically excluding the sale of
‘immovable praperty me levy of service fax.
b. Activity performed uIl the execution of sale deed is in the nature of self

service and not liable for service tax.

o Actwlty of construction underiaken by the developer would be works
coniract only from the stage the developer enters into a contract with

the flat purchases and not prior to that,

-d. Earlier SCN’s demanding service tax on the value of construction
agreement. -
11.3. ", The assessee submiited that they have established the
‘reasenable cause for the non- pajrment of service tax. Since the Asscssee
explamed the reasonable cause for the nonpayment of the service tax

penalty imposition of the penalty is not sustainable. In this regard they
wish to rcIy on Commissioner of Service Tax, Bangalore Vs Motor World

2012 (47) S.T.R 225 (Kar).
1i.4. "~ The assessee craves leave io alter, add to and/or amend the

T N A R st . o .
e e

1
i

aforesald grounds, and mshr:s to he hcmd in person before passing any

order i in this rega;d
i%. - PERSONAL HEARING.

Accordingly a personal hearing was conducted on 22.06. 2016, and
Shn Sudhir VS, CA, has appeared for personal hearing on behalf of M/s
Greenwood Estate. He hlghhghtcd that the demand proposcd is the value in
excess of salc deed howevel, computation has considered even the value of

the sale deed. 'I‘hgy have made the remittance of the Service Tax in cxcess of
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Q19. No. HYD-SVTAX-000-COM -144-16-17 dated 15.12.2016 °

OR. No, 131/2015 Adin{ST) {Commn) dated 21.10.2015
specifi cally and therefoae, as per the provisions of section G5A of the
Finance Act, 1994, it would be the appropriate classification Jor the part
of the service provided ofter that date.”

13.4. _ . Relianice is also placed on 'fhe'dec:ision of the Authority on
Advance Ruling in the case of HAREKRRISHNA DEVELOPERS-2008 (10) S.T.R.
357 (A.A R} wherein it has been held as under:-
Advance Ruling (Service tax) - Works °Cor1tract service - Sale of plots io
prospective buyers and construction of residential units under works
contract - Applicant contesting linbility on the ground that impugned works
confruct is fbr construction of individual residential unit and not for
residential corﬁpiex - Condition on transfer of property in gjoods leviable to
sales tox satisfied - Record.§ indicating cr;nstruction of at least 12
residential .'uru'ts with common facilities and same covered under
‘residential complex’ as per provisions - Worlks contract not for construction
of isolated house but for commori facilities alse - Impugned activity covered
under Works C‘outraci service - Sections 65 (91a), 65(1 05)(zzzza) arnd 96D
of Finance Act, 1994. - Individual houses built through works contract
have to be viewed as'parts of a residential compiex rather ihan as stand
.alone house, [paras L0738
in VifiW of the above, I find that the. sajd_ activity is classifiable under

Work Contract Service’.

135 I find that the composite scheme is not mandatory and
service tax can be paid under Rule 2A. It is accepted that composite scheme is
optional. l"he,f have notl furnished the details of malerial cost supported by
documcntary evmlenc.e In the absence of which, the demand of Service Tax on

the full amount w1t1mu._t any permissible deduction of material cost would have
been very harsh on them. In this backdrop, the ealculation of service tax

liability. in the show cause notice at composite rate is a beneficial act which

does not make the show cause notice invalid. The assessee has not submitted -

the details of the material consumption supported by docwnentary evidences.

- 13.6. i find that thé ass-cssce- had also contested the qualification of
.*:iemand' They have submitted that taxes and other charges need to be
dcducted I find that the demand of service tax has been made after ext.ludmg
the sale deed value. The total amount collecied from a customer minus sale
deed value I"i.as'bee.n taken as gross amount Chafged for thelworks contract. No
other deductmn of any amount collected under any head, “Whether land
development c-ha_lge&, or any other charge” is permissible except VAT. It is

neither their submission that VAT amount has also been included in the gross
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: GI0. No, I_-IYDASVT/L_‘Q«QOU—COM 2144-16-17 dated 15, 12.2016
~ - ’ ) OR. No. 131/2015 Adjn(ST) (Commr) dated 21,10.2015

reduced penalty of Rs, 1,.72,843/— {being the 25% of the penalty

penally of Rs. 872,843/ within thirty days of receipt of this order,
under Section*76 of the Finance Act, 1994 If the assessee faily to pay
the amounts within thirty days, from the receipt date of the receipt of
‘the.ord‘er, they will forfeit the facility of réduccd penalty and are Habjle
to pay penalty of Rs, 6,91,373/-.

fiwj impose penalty of Ha. 1{5,0001’~~{Riupees Ten Thousand only) on
the assessee, M/s Greenwood Estates, under Section 77 of the
Finance Act, 1994,

. -;.?) e
{DRD, PURUSHOTHAM,)
COMMISSIONER
To .
M/s Greenwood Estates_,
5-4-187/3 & 4, 2nd flgor, |
“y" Soham Mansion, :
M.G. Road, Secunderabad - 500003, {By RPAD}

.

Copy submitted to;
The Chief Commissioner, Customs, Central Excise & Service Tax, Hyderabad Zone,
Kendriva Shulle Bhavan, 1.5 Stadium Road, Basheerbagh, Hyderabad-4.

{)i, The Assisiant Commissionter of Service * Taux, Division-#, Service Tuax -
Commissionerate, Hyderabad.

(ii) The Superinténderft of Service Tax, Service Tax Range 11 A, sJervice Tax

Commissionerate, Hyderahad, { He js directed to serve g copy to the assessee and
obtain ack:_m_wledgement)

fiii} The Sr. P8 to Commissioner, Service Tax Commissionerate, Hyderabad.

{vii) Master Copy/File f:'lopy/Spare Copy.
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OFFICE OF THE PRINCIPAL COMMISSIONER OF SERVICE TAX
AT T AHT 1 : SERVICE TAX COMMISSIONERATE .
11-5-423/ 17 A:z: S seme e Yo f&er:: 27Tz - 500004
11-5-423/1/A:SITARAM PRASAD TOWER::RED HELLS::HYDERABAD-SOOOG4

, O.R.No.13'1/2015~(Commr—Adjn.}~ST Dated: 22.06.2016.
Name of the Assessee: M /8. Greenwood Estate

RECORD OF PERSONAL HEARING

Name & Designatiocn Signature
. M
Represented by (1) SriSudhir VS, CA AT T _
b y () ek e ek e (s ooy =2
&Q\&l & .

Sri Sudhir VS, CA has appecared before me for Personal hearing on
behalf of M/s. Greenwood Estate. He has filed witten submissions and a Rrief
Synopsis which are taken on record and reiterated the contents of the same.
He highlighted that the demand is proposed the value inexcess of sale deed,
however, computation has considered even the value of the sale deed. They
have made the remittance of the ST in excess of what is required. He finally
requested to drop further proceedings in the matter,

e
(D. PURUSHOTH
COMMISSIONER




BEFORE THE COMMISSIONER OF SERVICE TAYX, SERVICE TAX
COMMISSIONERATE, 11-5-423/1/A, SITARAM PRASAD TOWERS,
RED HILLS, HYDERABAD - 500004

Sub: Proceedings under OR No.131/2015 Adin (8T} (Comrar) [C.No.
W/16/1097/2011 ST Gr. X] dated 21.10.2015 issued to M/s Greenwoad
Estates, #5-4-187/3 & 4, II Floor, Scham Mansion, MG Road,
Secunderabad - 500003

FACTS OF THE CASE:

A.

D,

Greenwood Estates, Secunderabad (hereinafter referred to as ‘The

Noticee’} is mainly engaged in the sale of residential flats to prospective
buyers during and after construction. However in case of flats for which
occupancy certificate (OC) was received and booked after OC, sale deed

is executed for the enlire sale consideration in most cases. Only in some

cases BSale deed is being executed for semi-finished construciion

along with an agreement of construction.. Sale deed is registered and

appropriate ‘Stamp Duty’ has been discharged on the same.

. Various charges are recovered under the said agreements as under:

a. Value towards the sale deed

b. Value towards the construction agreement

c. Other Charges like electricity charges, etc.

d. Collection of taxes like VAT, Service Tax, Stamp Duty and

Registration Charges from the buyer

- The levy of service tax on such arrangements has seen a [air share of

litigation and amendments. The Noticee is also a party to the litigation
process and matters for earlier periods are pending at various
adjudication/judicial forums.

In July 2012, the service tax law underwent a parvadigm shift and

importantly, the exemption for personal use available for construction of



G.

residential complexes was removed. Accordingly, it became evident thal
service tax was /payable on the consiruction agreement as per valuation
prescribed L].l:]dér Rule 2A of the Service Tax (Determination of Vahie)
Rules, 20125}1.6. on a presumed value of 40% of the contract value. The

Noticee regularly discharged the service tax on the said value in bormal

course. [t also discharged service tax on other charges. However, it did

not discharge service tax on sale deed value, which is in the nature of

immovable property and on the value of taxes collected.

value of sale deed was at times not determined. Sale deed was executed
at a later date and an adhoc value for sale deed was adopred for

purposes of eslimating service tax liability. Now the project has been

gs]

- The detailed working of the receipts and the attribution of the saic
receipts was already provided to the Department authorities, identilied
receipt wise and flat wise. The summary of the same is provided
hereunder:

| Description - Receipts | Wom taxable |  Taxabie
sum of towards sale deed _ [ 135190266 | 135150266 ¢ o
Sum of towards agreement of 3987512 30875172 |

| construction i I
Sum of towards other taxable 251919 | 251619
receipts ‘ | ) -

Sum of towards VAT, 5155789 5135789

Registration charges, etc _ ) _ S S —
Total 144585486 | 140346065 4239451 |
Accordingly, the value of taxable services constituted 40% of

Rs.42,39.431/- i.e. Rs.16,95,772/- and the service tax thereon

12.36% constituted Rs.2,09,597/-. [t was also explained that the actual

payment of service tax amournted to Rs.3,82,643/- which was more than

the tax required to be paid.

This excess payment is due to that at the time of giving statements the




™
4

completed and there ig finality in {he value of sale deed. The EXCess 5o

paid has not been claimeq as refund,

H. Previously several SCN's were Issued covering the peripd upto December

2013 with sole allegation that “services rendered by them aller execution
TeerEndered by them g

of sale deed against agreemen ts of construction to each of their customers

o whom the land was already sold vide sale deed qre taxable services

under “worlcs contract service”,
ST TRl service”,

a. Vide Para 7_ of SCN dated 21.05.2010 and Para 13 of the Order
adjudicating the sajq SCN | '

b. Vide Para 7 of Second SCN dated 23.04.201 1

¢. Vide Para 6 of third SCN dated 24.04.2012

d. Vide Para 4 of foury SCN dated 02.12.2013

€. Vide Para 4 of fifth SCN dated 25.09.2014

sale deeds within the ambit taxable valie while alleging service tax is
liable only after execution of sgle deed i.e. on construction agreements.
L. The present status of SCN’s as referred above ig as follows:
_f ,,__géﬁ,_. ,,,,, _
77/2010 Adjn

{ST) dated 21-
05-2010

*mé@ﬂlﬁi_h_ —___ Status S
Rs.9,47,737 /- T CESTA waived {he |
pre-deposit  of the
taxes  and penalty.
Disposal of  main
Re. 4800 307 —obpealis pending
Rs.48,00,891/~ CESTAT vide  order

dated 02.04.2014 anpg

Com(A) vide 01a No.

[

No.61/201 1,
dated 23-04-

e 02011 N - 139/2013 dated
Jan o 11 g OR No. RS.46,81,850/~ 27.02.2013 has sent
Dec 11 22/2012 Adjn the matter hack to the

| (Addl Com i) Adjudicatin g authority

| dated  24.04. for de-novo

2012 : consideration lor
e S LQuantification ,,QILJ



K.

Now the present SCN was also issue

( service tax liability.
The now the matter is
pending - before lower

L 7 1 authority - o
Jan 12 to| OR Rs.16,53,853/- | Pending before
June 12 No.83/2013 CESTAT for disposal of

Adjn (ST) ADC final hearing (an
dated appeal against Order-

- 02.12.2013 In-Original No. HYD-

January2012 | OR No. | Rs. SVTAX-000-COM-02-.
to December | 156/2014- 1.92,38,975/- 14-15 dated
2013 Adjn 1 20.02.2015 has been
(referred  to | (STH{Comumnr) filed) '

in SCN as|dated:25-09- :

March 2014} {2014

d with similar error of quanufymr*

the proposed demand of service tax in as much treating the sale deed

values & other taxes as taxable value of services (annexure to SCN} while

alleging that service rendered after execution of sale deed alone liable for

service tax (Para 2 of SCN).

The liability for the impugned period and the details of the payménl‘s s

summarized in the below mentioned table for ready reference:

Particulars Amount {Rs.}
" Gross Receipts 144585486
Less: Deductions .,
Sale Deed Value 135190266
"__VAT, Registratlon - char-ges, l5155‘789v
stamp duty and other non
taxable receipts
Taxable amount 4239431
" Abatement @ 40% 1695772 |
 Service Tax @ 12.36% 200597
i Actually Paid 382643
Excess Paid 173046




However, present show cause notice is issued for the period Januacy

2014 to March 2015 t.e. under new service tax law where there is a

substantial changes in the provisions of service tax from positive list

based taxation to negative list based taxation, thereby exemption and

abatement has also undergone change. Accordingly, the grounds of the

old period is not at all applicable for the new period due to the following

substantial changes.

a.

C.

h.

Taxable service list provided under section 65(105) of the Finance
Act, 1994 ceases to effect w.e.f. 01-07-20172.

Section 65A pertaining to classification of service ceases to effect,
There is no concept of classification of service.

Definition of service introduced under section 65B({44} where it
contains certain exclusi@ﬁsﬂ

Negative list introduced in section 66D of the Finance Act, 1994,
Concept of bundled service introduced in section 66F.

New definition of works contract has been introduced under section
65B(90) of the Finance Act, 1994,

Mega exemption notification provided under Notification No.
25/2012-5T dated 20.06.2012, which is available irrespective of
c]assiﬁcatiqn of service. (earlier exemption was _ su IJjéct 0
classification of service)

New Vaiuaﬁon Rule .provi.ded vide Rule 2A of The Service Tax
(Determination of Value) Rules, 2006 vide Notification 24 /20 ’E,f12~.‘€§’i“r
dated 20.06.2012 for deterfnination of tax lability in case of works
contract service,

6




j. Abatement for varicus services issued under notification no
26/2012-5T dated 20.06.2012 is issues based on the nature of the
service irrespective of its classification (earlier abatement was

subject to classification of service)

3. Noticee submits that from the above it is clear that.there 8 alsubsstan tial
changes in the service tax law w.r.e.f. Olw07-2012. Accordingly, the
allegations made in the previous show cause notice for the period upto
31.03.2012 is not applicable and not relevant ﬁ)r t..]}e. period from
01.07.2012 onwards. As the subject show cause notice haé considered
varicus irrelevant and non-applicable grounds pmvisicins of section

73(1A) is not applicable to the present case, which needs to be dropped.

4. Once SCN raises allegatioﬁ/demand based on inapplicable provisions
then such allegation/demand cannot sustain. In this regard reliance is
placed on Maharashira Industrial Development Corporation Vs CCE,
Nasik 2014 {36) S.T.R. 1291 (Tri. - Mumbali) wherein it was held that
“With regard_.to the show causle notice in Appeal No. ST/85267/14 we.
Jind that the period involved is 1-10-2011 to 30-9-2012. In the said case,

the demand is for two periods - one from 1-10-2011 to 30-6-2012 and the

second is from 1-7-2012 to 30-9-2012 when the negative list came_into

effect but the show caise notice has been issued on the basis of

definition of Management, Muintenance and Repair service has

stood prior to 1-7-2012. Therefore, as post-1-7-2012 the provisions

are not_existing therefore, the demands for the wperiod post-1-7-

2012 are not muaintginable”




Submissions:

1. Noticee submits that the subject show cause notice in para 5 extracted

the provisions of section 73(1A) of fhe Finance Act, 1994 and in para 6
mentions that the grounds as expiaiﬁ.ed in the show cause notice issued
for the earlier period is also applicable for the present case. Hence, this
stalement of demand / show cause notice is issued in terms of section
73(1A} of Finance Act, 1994, for the period January 2014 to March 2015.
For this, Noticee submits that section. 73(1A) of the Finanée Act, 1994
reads as follows.
“(1A) Notwithstanding anything contained in sub-section (1) {except the
period of eighteen months of serving the notice for recovery of service
tax), the Central Excise Officer may serve, subseguent to any notice or
notices served under that sub-section, a statement, containing the
details of service tax hot levied or paid or short levied or short
paid or erroneously refunded for the subseguent period, on the
person chargeable to service tax, then, service of such statement shall
be deemed to be service of notice on such person, subject to the
condition that the grounds relied upon for the subsequent period

are same as dare mentioned in the earlier notices.”

- Noticee submits that from the analysis of provisions of section 73(14), it

is clear that to issue show cause notice /- statement under this section,
the grounds relied upon for the subsequent period should be same in all
aspect as mentioned in the previous notices. Fl.u‘the_r, the subject show
cause notice has not mentioned which earlier show cause notice it has

referred i.e. show cause notice issued under the old service tax law.

N



5. Noticee submits that as the subject SCN is issued without any
allegations, the same has not proved the burden of proof of taxability,
which is essential under new service tax law. In this regard to Nolicee
wishes to rely on the following decisions.

a. United Telecom Lid. Vs CSET 2008 (9] S.T.R 155 (Tri-Bang)

b. Jetlite {India) Ltd. Vs CCE 2011 (21) S.T.R 119 (Tri-Del}
In light ol the above judgments where the Department alleges that the
service is taxable, tle burden lies upon the Department to establish the
taxability. In the present case, the department failed to discharge the
burden as no evidence was placed on record to establish that the service
is taxable. On the basis of the same, Noticee submits that subject show

cause notice is not sustainable and requires to be dropped.

6. Noticee submits that undoubtedly they are discharging service tax on
construction agreements thereby paying service tm% o activity as
proposed by impugned SCN read with earlier SCN’s. SCN included the
value of sale deeds only at the time of quantifying the demand. As seen

from the operative part of SCN, it is clear that it is only sole allegation of

SCN (Para 2} that construction agreements are subject to service tax

under the category of “works contract”, no allegation has been raised to

demand service tax on the sale deed value.

7. As stated in the background facts, the Noticee started paying service tasx
on the value of “construction agreements” from July 2012 onwards.

Thereafter, the said taxes have been regularly paid. This is also evident

from the fact that the current SCN proposes appropriation of taxes

8
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already paid by them. The details of the taxes paid are also ackndw]eclgcd
in Para 4 of the SCN. On a perusal of the SCN, it 1s evident that the issue
in the current SCNs is therefore limited to the aspect of gquantification of
demand. On a perusal of Para 4 of the SCN which quantifies the demand,
it can be easily inferred that the demand is quantififfd based on
statements submitied. by the Noticee. The said statements for the periods-

are marked as Annexure “A”.

8. On going through the statements provided by the Noticee, it can be seen
that a detailed breakup of the receipts into receipts towards ‘fsale deeds”,
receipts towards “construction agreements”, réceipts towards other
taxable receipts and receipts towards other non-taxable receipts was

provided.

9. However, on going through the annexure to the SCN, it can also he
observed that though the allegation is to demand service tax on
construction agreements, the quantification is based on gross amounts
mentioned above for all the activities including amounts received towards

the “sale deeds”.

10. It 1s therefore apparent that the SCN represents an error in
quantification of the demand. It may be noted that the Noficee have
regularly -and diligently discharged Service Tax on the value of
‘construction agreements” after June 2012 onwards. The above is

explained through a comparative chart provided below:



Particulars As per As per
Noticee -BCHN
Gross Receipts 144585486 144258486
Less Deductions . ' i
Sale Deed Value 135190266
VAT, Registration charges, stamp duty 5155789 4417600
and other non taxable receipts '
Taxable amount 4239431 | 139840886 |
 Abatement @ 40% 1695772 55936354
Service Tax @ 12.36% 209597 6913733
 Actually Paid 382643 ‘ 0
! Balance Demand (176046) 6913733

11. The Noticee submit that once the apparent error in cachﬂétion is taken

to its logical conclusion, the entire demand fails and therefore there is no

cause of any grievance by the department on this ground.

12. Since SCN read with earlier SCN’s agree on the pﬂucip}e that service
tax cannot be demanded on the value attributable to sale deeds, the
Noticee is not making detailed grounds on the legal merits of the said

clairn and would like to submit the following broad lines of arguments:

a.In many cases, the “sale deed” is entered into after the completion of.

the huilding and therefore the demand cannot be justified under the

said eniries.

b.Till the stage of entering into a “sale deed”, the transaction is
essentially one of sale of immovable property and therefore excluded

from the purview of Service Tax.

c.In any case, the deeming fiction for construction services prior to

completion cannot be classified under works contract services since

doing the same would render Section 66E(b) of Finance Act, 1994 &

Notification 26/2012 ST dated 20.06.2012 redundant.

10
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d.If at all a view is talken that the value of “sale deed” is liable to service

tax, the benefit of the above nouﬁcatwn should be granted alter
reclassification of the .serwce.

13. The Appellants also reserve their right to malke additional arguments as

felt necessary on this aspect of service tax on value of “sale dt,eds, i it is

ultimately held that this aspect could be taken up without an allegjatlou in

the SCN.

14. Similar to the claim for exciusion of sale deed value, the value
a{:tributabl.e to statutory taxes/charges like VAT, service tax, registration
charges, stamp duty, electricity €tc., need to be reduced. It ig submitted
that once the above deductions are a]lowgd, the demand would he

reduced to NIL

Interest and penalties

15, Without prejudice to the foregoing, noticee sﬁbmits that when service
tax itself is not payable, the question of interest does not arise. Noticee
further submits that jt 1S & natural corollary that when the principal is
not payable there can he no question of paying any interest ag held by
the Supreme Court in Prathiba Processors Vs, UOI; 1996 (88) ELT 12

(8C).

16, Without prejudice to the foregoing, Noticee submits - that pc,rlcﬂty is
proposed under sectign 77. Howeve.r, the'subject Slldw cause. notice has
not provided any reasons as to why how penalty is appliéébie under

section 77 of the Finance Act, 1994 Further, the No_ticeé is ezzlre‘adf

registered under service tax under works contract service and filing

f



refurns regularly to the department., Accordingly, penal provisions
zﬁentjoned untder section 77 is not applicable for the Present case, As the
subject show cause notice has not considered thege essential aspects,
the proposition of levying penalty under section 77 is not sUstainahle
and requires to be dropped. reliance is placed on M/s Creative Hotels
Pvt. Ltd. Vs CCE, Mumbai (2007) (6} S.T.R (Tri—Mumbai} and M/s Jewel
Hotels Pvt Limited Vs CCE, Mumbai-1 (2007) (6) S.T.R 240 {Tri- Mumbai)

17. The Noticee subtﬁits 'that imposition of .. penalty cannot he merely an
automatic consequence of failure to pay duty hence the proposal of the
show cause notice Imposing the penalty requires to he set asjde.

18. The Noticee submits that they are under bonafide helief that the
amounts received towards sale deeds are not subjected to service tax, It
settled position of the law that if the Noticee is under b_onaﬁde belief as
regards to aon taxability iﬁlposition of the penalties are not warranted,
In this regards wishes to rely on the following Jjudicial Pronouncements,

» CCE-If Vs Nita Textiles & Industries 2013 (295) E.L.T 199 (Guj)

~ CCE, Bangalore-IJ Vg ITC Limited 2010 (257) E.L.T 514 (Kar}

» Larsen & Toubro Ltd vs CCE., Pune-IT 2007 (211) E.L.T 513
(S.C)

~ Centre For Development Of Advanced Computing Vs CCE, Pune
2002 (141} ELT6 (S.C).

Benefit under section 80 .
19. Noticee submits that there is bona fide litigation is goImg on and issue

was also debatable which itself can be considered gg reasonable cause
for failure to pay service tax. A(’:cordingly waiver of penalty under section
can be made. In thig regard reliance is placed on C.C.E., & Cus., Daman

v. PSL Corrosion Control Services Ltd 2011 {23} B.T.R. 116 {Guj.)
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20. Noticee submits that as expiumed i1 dbl’)\f(—‘ Parqs they are not paying
service tax on bondhde belief that same was not liable to be pald 1 view

of

a. Exclusion part of service definition given undez section 65B(44) of
Finance Act, 1994 in as much SpeCJflcaHy excludlng the sale of
immovable property from levy of service tax.

b. Activity performed till the execution of sale deed is in the nature of
self service and not liable for service tax,

. Activity of construction undertaken by the developer would be works
contract only from ihe stage the developer enters mto a contract with
the flat purchaser and not prior to that,

d. Earlier SCN’s " demanding service tax on the value of constiuction '
agreement. - '

21. The Noticee submlts that Lhey have estabhshed the reasonahle cause
'f."or the non- paymcn‘t of serv1ce tax. Since the Notlcee explained the
reasonable cause for the nonpayment of the ' service tax penalty
tmposition of the penalty is not sy stainable. In this regard we wish to
rely on Commissioner of Service Tax, Bangalore Vs Motor World 2012
(27) S.T.R 225 (Kar).

22. Noticee craves_}_.leave to alter, add to and/or amend the aforesaid
grounds,

23. Noticee wishes to be heard in person before passing any order in this

regard.
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BEFORE THE COMMISSIONER OF SERVICE TAX, SERVICE TA%
COMMISSIONERATE, 11-5-423/1/A, SITARAM PRASAD TOWERS, RED
) : HILLS, HYDERABAD — 500004
Sub: Proceedings under OR Ne.131/2015 Adin (ST} (Commr} Adjn (ST} {Commr.}
IC.No. T¥/18/197/2011 sT Gr.X] dated 21.10.2015 issued to /s Greenwood
Estates, #5-4-187/3 & %4, Il Floor, Soham Mansion, M Road, Secunderahad -

500003

I, Scham Modi, partner of M/s Greenwood Estates, 5-4-187/3 & 4, 1l Kloor, Sohan
Mansion, MG Road, Secunderabad-500003 hereby authorizes and appoint Hiregange
& Associates, Chartered Accountants, Hyderabad or their bartners and qualified staff
who are authorised to act as authorised representative under the relevant provisions
of the law, ta do all or any of the following acts: - o

a. To act, appear and plead in the above noted proceedings before the above
auathorities or any other authorities before whom the same may be posted or
heard and to file and take back documents. _ .

b, To sign, file verify and present pleadings, applications, appeals, cross-
objections, revision, restoration, withdrawa)l and compromise applications,
replies, objections and affidavits etc., as may be deemied NECESSATY O PIOper in
the above Pproceedings from time to time. _ o

c. To Sub-delegate all or any of the aforesaid powers to any other representative
and [/We do hereby agree to ratif y and confirm acts done by our abhove
atthorised representative or his substitute in the matter as my/our own acts,
as if done by me/us for all intents and purposes.

This authorization will remain in force till it is duly revokegd by me/ f}_,

T

L
& e

Py ]

Executed this on 26 day of April 2016 at Hyder‘fébad

! e

I the undersigned partner of M /s Hireganges&: A%ociateg, Cﬁg.rtered Accountants, do
hereby declare that the said M/s Hiregange& Assodiates .is a registered firm of
Chartered Accountants and alt its partners are Chartered Accountants holding
certificate of practice and duly gqualified to represent in above provecdings under
Section 35Q of the Central Excises Act, 1944, | accept the above said appointment
on behalf of M/s Hiregange& Associates. The firm will represent through any one or
more of its partners or Staff members who are qualified to represent before the above
authorities.

Dated: 26,04.2016

Address for service: For Hiregange & Associates
Hiregange & Asseciates, Chastered Accountants

Chartered Accountants,

“Basheer Vilia” H.No.8-2-268/1/ le/B,

2nd Floor, Sriniketan Colony,

Road No.3, Banjara Hills, Sudhkir v &
Hyderabad-5000034 Partner {M.Ne.219109)
[ emplovee /associate of M/s Hiregange & Associates duly qualified to represent in
above proceedings in terms of the relevant law, also accept. the above said
authorization and appointment. ‘

2'_"1'_%15:&;??%&(1?;? CA \
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Greenwood Estates Service Tax Details 18.03.16 Ver 116

Annexure A - Sale Deed Detall

S No. Block Flat No, Value of Sale Deed Receipts Towards Sale Deed
I A 102 ©3.126,000] -
2 A 103 | 3,126,000, 3,001,785
3 A 104 ; 3.988,000, 727.136
4 A 105 : 3,003.000" 3,003,600
5 A 1o 3.821,000 2,560,650
6 A 113 2,880,001 2,880,000
7 A 114 2548000, 2,548,000
8 A 18 3.738.000] 313,000
9 A 123 1,372,000, .
10 A 125 o 291,000 2,407,729
I A 127 ; 3,988,000 -
12 A 128 B 2,880,000 2,880,000
3 A 129 | 2,880,000 2,380,000
14 A 133 L 3,738,000/ 494,495
5 A | 134 | 2,880,000} 2,880,000
16 A 209 3,126,000, 2,024,700
17 A 210 ; 1,372,600, -
18 A 214 - 3,174,000, -
19 A 228 2,880,000, 2,880,000
20 A 229 3,003,000 3,003,000
21 A 233 : 3.988.000, 3,929,534
22 A 234 | 2,230,000’ 2,230,000
23 A 309 2,880,000 2,880,000
24 A 317 3,126,000, 3,071,183
25 A 320 | 3,126,000 3,126,000
26 A 325 1.372,000! 2,948,103
27 A 334 ! 2,941,000 2,941,000
28 A 417 : 2,880,000 2,880,000
29 A 421 o 2,880,000 2,620,618
30 A 425 3065000 2,890,710
31 A 427 3,738,000/ -
32 A 428 7,880,000 2,655,000
33 A 431 :‘ 2,348,000, -
34 A 503 | 2,941,000" 2,941,000
35 A . 508 | 2,880,000 2116518
36 A 51 | 2,126,000° 41.000
37 A 513 : 2,941,000, 2,941,000
38 A 517 2,880,000 2,511,379
39 A 524 2,880,000, 50058
40 A 526 2,548,000, 2,548,000
4 A 527 3,988,000, 3,988,000
42 A 528 2,620,000; 2,620,000
43 A 529 2,880,000, 2,633,959
44 A 531 1,372,000,

45 A 533 3,650,000, 3,630,000
46 B 105 3.065.000. 165,600
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Greenwood Estates Service Tax Details 18.03.16 Ver 116
Annexure A - Sale Deed Detail :

5No. Block Flai No. ' Value of Sale Deed Receipts Towards Sale Deed
47 B o201 2,880,000/ : 2,880,000
48 B L 202 1.843,0001 1,843,000
49t B 204 o 2.972.000, 225,000
50 B . 205 : 3,238,000 3,219,525
5t B ' 206 - 2,614,000! 2,555,000
52 ' B © 301 | 2,880,000 2,880,000
53 B - 1302 3 2,868,000, 2,826,184
s4 . B 303 : 21250000 -
55 1 B 2,880,000 2,113,000
56 B | 305 | 3.048,000] 500.000
57 - B o306 o L700,000, _ -
58 B Ao 3,003,000, 2,025,000
59 B 42 30670000 3,140,000
60 B 404 | 2,972,000 2,972,000
61 B . 405 O 2,988,000] _ 2,988,000
62 1B 406 o 920,000, -
63 B C.osor _ 2,941,000 _ 2,941,000
64 B s B 2,898,000] ' 2,614,000
65 ' B 504 2,972,000/ i 2,972,000
66 1 C L 107 O 2.800.000] 2,800.000
67 1 C 118 : ) (L.372.000, -
68 C . 123 o 1,027.000. -
69 C 407 g __ 2,911,000 25.000
0 C 41 | 2,180,000 | :
Total N ! 196,058,000 135,190,266
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I T WA LT & I
QFFICE OF THE PRINCIPAL COMMISSIONER OF SERVICE TAX
T Y samaa-mr §EUEIE-:; SERVICE TAX COMMISSIONERATE,
HYDERABAD
11-5-423/1/ Az: et v ore:: 15 o damm -4

11-5-423/1/A:: SITARAM PRASAD TOWER:; RED HILLS:: HYDERABAD-4

OR No.131/2015 - Adjn.(STHCommr) Dated:21.10.2015.
C.No: IV/16/197/2011-ST.Gr.X

SHOW CAUSE NOTICE

{Notice under Section T3(1A) of the Finance Act 1994}

Sub::Service Tax - Non-Payment of Service Tax on Taxable Services
rendered by M/s. Greeawcod Bstates, Hyderabad- Issue of Show
Cause Notice - Regarding.

ok

M/s. Greenwood Estates, #¥53-4-187/3 & 4, I Floor, Soham Mansion, MG
Road, Secunderabad-500 003 (here-in-after referred as “M/s Greenwood” or “the
assessee(s}”) are engaged in providing “Works Contract Service”. The asssessee is a
registered partnership’ irm and got themseives registered with t;hc department vide
Sezrvice Tax Regisiration Number AAHFGOT711BSTO0L.

2. As seen from the records, the assessee entered into i) sale deed for sale of
undivided portion of land together with semi finished portion of the flat and ii)
agreement for construction, with their cistomers. On execution of the sale deed the
right in a property got transferred to the cuastorner, hence the c.unsf:rucuon service
rendered by the assessees to their customers under agreement of construction is
classifisble under  Works Contract Serviee” under Section 65 {105] (zzzza) under
Service tax as therc exists service provider and receiver relatmnshxp between them.
As there is transfer of property in goods in executionr of the sa_.ld construction

agreements, it appears that the services rendered by them after execution of sale deed

against agreements of construction to each of their customers to whf\om the land was

already sold are taxable services under “Works Contract Service”, -

1 ‘ ' C.No.W/16/197/2011-5T Gr.%

AN

g



relevant period, there are 5 quarters period for which calculations are indicated
separately. However, the service tax liability has been reckoned ohly. for the period
upto December'2013 and the service tax liability for the period: Januaz"y’2014 to
March™014 has not been added in the total while arriving at the tax liability which
was demanded in the Show Cause Notice. Hence, the present Show Cause Notice
coveré period January, 2014 to March, 2015, which is inclusive of Jfanuary’2014 to
March'2015,

4.1  As per the information furnished by the assessee vide their letter dated
17.09.2014,27.09.2014, 27.10.2014, 19.02.2015,25.05.2015, .27_.08.2015 and
18.09.2015 along with statements, it is secen that “the assessee”: have rendered
taxable services under the category of “Works Contract Services” .during the period
January, 2014 to March, 2015. The assessce had rendered serv:'ices for a taxable
value of Rs, 14,42.58.886/- lRupées Fourteen Crores, Forty two Lakhs Fifty eight
Thousand Eight Humdred and eighty six only). After deduction of VAT of
Rs.44,17,600/- the taxable value works out io Rs.13,98,40,886/—5 ont which service
tax (including Education and 8 & H.E cess ) works out to Rs.69,13,733/-. An
amount of Rs.69,13,733/-, unpaid paid for the services rendered :during the said
period, is detailed in the Annexure enclosed. /

5. Vide Finance Act, 2012, sub section (1A) was inserted in Section 73 which

reads as under: '
SECTION 73 {14) - Notwithstanding anything contained in sub-section {1) (except
the period of eighteen months of serving the notice for recovery of service tax), the
Central Excise Officer may serve, subsequent to arny notice or notices served
under that sub-section, a statement, containing the details iof service tax not
levied or paid or short levied or short paid or ervoneously refunded for the
subsequent period, on the person chargeable to service tax, then, service of such
statement shall be deemed to be service of notice on such per%on, subject to the
condition that the grounds relied upon for the subsequent periéd are same as are

mentioned in the earlier notices.

&. The grounds as explained in the show cause cum demand no'ti_‘ces issued above
are also applicable to the present case. Hence, this statement of deinjand/ show cause
notice is isstled in terms of Section 73'{14) of the Finance Act, 1994 for the period
January, 2014 to March, 2015.

7. In view of the above, M/s Greenwood FEstates, 5-4-187/3 & 4, II floor,
Sckam Mansion, M.G.Road, Secunderzbad-500 003, are hereby required io show
cause to the Commissioner of Service Tax, Gffice of the Principal Commissioner
of Service Tax, Hyderabad-Service Tax Commissionerate, 11-5-4;23! 1/A, Sitaram,
Prasad Tower, Red Hills, Hyderabad- 500004 within 30 {thirty) days of receipt of
this Notice as to why:- ' -

fi} An amount of Rs.68,13,733/- (Rupees Binty nine Lakhs thirteen
Thousand Seven Hundred and thirty three only) including Education
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ANNEXURE

Mi/s GREEN WOOD ESTATES From 01.01.2014 to 31.03.2015
[ TOTAL Tax

Before GC After DC : payable
Grass Receipts - 21,212,565 Gross Receipts 123,045,921 144,258,486
Less VAT & Registration 374,517 less VAT & Registration 4,043,083 4,417,600
Net Receipts 20,838,048 Net Raceipts 119,002,838 139,840,886
Tax Rate 4.944% Tax Rate 4.944%
Total Tax Payable 1,030,233 5,883,500 6,913,733
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