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2. m.mumucuua-mu.
property into commereislly viable m. !!n mum
.c,huuu Guring the yeer for he shove. 3 » L) L
breedly elessified as wilers g £

;’)  The appellant entere 1wt o m “ ag m
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The appellant makes the fellowing swmissiens in swport of
the gmmb«mmumumaaumm
appeal for the gssessment year 1987.88. - :

J—-

i - L S e _M;.g*
1. Among other activicies, the Wt oerrise on his individesl
business a8 a developer of property into cemmesvislly viable wnits,
He has been umm on this business from 1983,

1.1 m.uem.mmmnmummwma
ndmlepcrmmndzmndamu ummm

1.2 Briefly stated the aisesSes undertakes to develep the open
land or land with 0ld structurs owned by Gthess Linto MOSArn CONNST-
cisl complexss. Under the agresment with the ewnsr, the eppellent
" has tomthamte!ﬁumrwﬁmﬁhom&m The
agreement provides that every stage of abkaskion, to m it in
the lsnguage of the mmmum‘mw
belongs to the owmer of the lsnd. In returs, the eggelisat is
entitled o give cut the empleted strugture o leese to the
tenants of his choies snd esrn the hw im m ] MM
periocd, During the period of M the nesaue hes to pay
municipal taxes on the structures snd also g neminel im m

of Rs, 0.35 for sq, ft. of the mm ‘sfea to the owmer of m

hnd-‘ At mv end of the M nﬂeﬂ the nppcunm has to

s the tnn ennik shereof clear of .u claine by the
= ~ L

g

surrender : ‘the land wieh the owontruetu@ to the ommer of the lapd,

On the sbove facts, the eppeliant clwimed thats

i) the activity undertsken by the appellsat comstituted hh
business snd the rental incoss derived by him with sssessedble o#
his business income uw/s, 28 of the Aes.

11) The expenditure incurred by him on the dsvelepment of the

property was expenditure wholly snd exclusively laid swt for the
purpose of his business g8 a developer and £ .ugma for dedug~
tion from the income derived om letting cut the premises,

Qc;zo

g . x’ o
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1.3 The appellant startsd this business in 1962 gud hes been
declaring his income/l0ss for assesSmant ou the besis of the
above claims from the assessment yesr 1983-84 snd omnprds. The
Income~tax Officer rejected the ¢leim. HMe held that the incume
was sssessable under the hesd "other scurces” snd sise that ne
deduction for the expenditure incurszed on development of the
property was admissible. The sSucosssive Commissionsr of
Incame=tax {(Appesls) hmr sllowsd the sppellent's claim on
both the counts., The resunt 15 S8 qppeel fér ¢1) the eerlier
years before the Incame-tax wahu Tribunel and the sppeslis

are pending.

2, For the year under appesl (Assessment War 1987-88) the
Assistant Commissioner of Income-tax ascoeptad the appellant's
claim that the incows weS assesssble ubder the hesd "Business”,
But he rejected the sppellant’s cleim that the expenditure laid
out for the development of the property ves revenws in nature.
He treated it as appellant's capital outgoing end added it back.
He held the viev that by expenditure the smount oa the develop~
ment of the property, tho’opinllut acquired a right to leste
out the premises to the tenants of Nis choles-and eesive the
rental incoms from them. He viewed that whast the essesses
scquired wa$ s source of incame, The expenditwre, socdrding
to him, was incurred to acqGuire am enduring benefit, the wn—
ssion of which was essential for carrying om hu ‘business and
therefore it was @ capital muy outgoing net entitled for deduc~
tion. He relied on the decision of the Supsteme Court in Abdul
Khayoom Vs, C.I.T. (44 ITR 689) in support of ghis propesition,.

2.1 The appellant submits that the view taken by the Assistant
CommissIonar of Income-tax is untemsbie. The appellent is 3
developer of property simplicitor. 7The lsnd en which the
commercial complex is cmmm does not belong £o hiw.
Under the specific terms of the a\gtlounn the construction of
the complex at every stage of its construetion holenga to the
owner of the land and at no stage does the mnm assunes
ownership either of the land or the Superstructure. The contle
truction of the complex is done for and on mu of the owner
of the land who sssumes right and siis title over it right from

the inception, In consideration of the smounts spent by the

O‘.’l

ls;;; :
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sppellant in the constructiom, he receives remt fram the pre~
mises over a period of time stipulated in the agreswent. What
he receives by way Of rent is a wers compensstion for the i
investment and lsbour and entreprenversl skill put im by the
sppellant. By this he has not acquized eny right ia the strue~
tures put wp by him which remein the property of the owmer
through out the agresment peried and leter., The Suprems Court
decision in the csse of Abdul EDagotn ¥, ﬂc*"* relied won by
the Assistant Commissioner of Income-tax hat uo applicetion

to the facts of the appellant's case. Im that cese, by paying
a luspsum roysity the assessee scquired sm gxslwsive right to
£ish snd collect conch shells from the spaeifiesd area, of the
sea shore. Whether the assessee would chisin any shells at al)
and if s0 what quantity was not known. ' There wes no Qertainsity
asbout the quantity and the payment mede by the assesses was aot
relatable to any quantity of the shells to make the payment an
outgoing on the acquisition of rev materisls The decision of
the Suprems Court turned om the above facts, In the appellant's
casse, on the other hand, he hed a clear idss of the whole
project, and what he could normslly expeck frem the premises
and therefore there wWa¥ no uncertainty adbout the potentistity
of the venture at the time of entering into the sgresment.

The agreewent was sntered into with the full kanowledge of the
profitability to the appellsnt, in the pruject. The expenditure
incurred was £8r the purposs of making a handseme prefit iw

his business s develcper of property. . Tha expenditure related

to the esrrying on or conduct of the oppellent's buiness and . .

it is an integral parts of the profit-easning process. The
expenditure was not incurred for soquisition of sn asset or g
right of permanent character which the appellsnt mseded for
the purpose of his business g# g developer:. On s proper conse
truction of the various clawes of the agreemgnt it would be
clear that the right, if any acquired by the appellant, was

in the incowe arising from the complex and not in the cepital
field, Kind attention is invited to the Madrae Migh Coure
Judgment in the case of C,I.T. Vs. Madras Auto Servioce Ltd.
(156 ™R 740). '

‘....‘.




2.2 In this case, the sssesses campany touk ou lepse land

and building in Bangalore to house its branch in that eity.

As the building was old, the company entered into en ;M
with the land 1ord whereby it agreed to demolish the existing
building and construct s nev one and as & consideration for
the same, the land lord sgreed to take a very low fent compered
t0o the prevailing market rents ia the sres. The afsessee

spent unbha/’ﬁwnu over two years on the cmtmttoa and
claimed the amount a8 d-amm- wtm | -

2.3 On the abm facts the Htw Court held thet no tangible

or intumiblo ssset came into lsunnoo as 8 result of demoli~
shing the old building and constructing a new one, The High
Court moticed that the new constructicon, briek by brick bdelonged
to the owner snd the assesses had no rights in it., It alse
 held thet the circumstances of the ceSe clssrly showsd that the
assesses entered into this agresment culy because of the obvious,
savings in the renmt chsrges, It sllowed the sipenditure a8 o

. business loss,

3.4' The above judgment, it is submitted, squarely applies to
.ppon.m'- cese, Mere slso, the sppellant scquired neo
tangible or intshgible asset by the c:pondiem incurred by him

on the construction, By entering into such an mm with
the owner of the land, the sppellant hed kapt in view the
higher lesSe smount he had to pay tO Obtein s resdy mede cowmere
cial complex and the comparstively higher mm of inece he
would earn in this srrangements, over the period of Iht nqno-
ment taken a® a \boh.

2,5 To s similar effect i5 the deaision of the Ngdres Banch
of the Incame«tax Appellaste Tribumsl Vs. Gemint Fictures
Circuit (r) Ltd., reported in 34 ITD pap ",
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e s
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mamucpumpmxmm;ucmmnmm
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diture was 1uu:ﬂ ta the course “ m glasss 68 3 deve)

of profits, MNe 4id sot ssgui re l‘y mu of on endusing mm
in his mmm

2.8, m uum Wzd MM -t

umtuu the asvesese’s astivicy mmw ‘et
mmmammwwmmmmum
appalliant te expasd or isprove his m& oo, The agoellast
Mtﬂlywutmm umwnmmmnu
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8:Cs i allewing M m&uu u g
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(a1) mm' sare mmnmm MLM
the compaay with Ammuaity frem m
the company, wes 8a. txmu Py,

3.10. The aum 1 Q-at uhu&r mm- h m #m of m
appellant’s esse. ly m mm‘» «

b e AR

the agreemsat. aMWW~WW“’
2.11. nmwum'uuwuwrmumamn
lease asd sub-lesse ihe sami to the taniats; b vould hive bees
o»uguunmazum:humnwmnu
muugummmmmmmmum
Wduams gmmm e aned poy
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where a5 the sommal isase fer commessiel S5 PRPPTELes 4a the
area wvas betvesa ”t’/"=“‘“p “‘.' pos oq. 8,

2.13. tm.tmwummmmuﬁnm
Mnunrumwuuuﬂmtuuwmm
autnt-mmmum Kiel Sucemttes 10 sise
invited to the deecision of the ITAY, Nydsrebed Bowsh &s Netel
Xrishas Vs, mnmmﬂauwnmnm
sinilar fasts, the cost of Struetures Jus ¥ by She assesses ia
the property taken on Sub-lease by 4% was Allewel 45 B revenws ex-
penditure. mmmmw.uumm ~
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mr % Wm
mxm i tovm
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3.4, See. mw u umm n-. »n ot the A am-

or undertakes mmet

3.3, umm‘tmwammnmnaﬂmn
hmocumdmm&mhm In ooy seses,
tn.nuauommuo-mxmmnmmmu:
develgpment, Bmatmummmmmmwm“
gmmwnunmum. xsmmrnumdﬂ
-gmmummuuxammummnm-w
.mnmm-mwummxwmwnmu
thowozhmrtmnmu. rmsamnmnmn

!

3.3, Anpthe r m is tham m. mw safers ta w

mzmuﬂ umw& or mmm d m (

as qualifyiag for mnm This W#Mww
sbout the nature of the expenditure mmnm. ume fer
allowance of depresistion. The sestion Aheredare. :
come mmmu mwmuﬁi mmm
The issue iavolved in appeal befere your Nowowr 48 pwesisely
whether, umtmmnmumﬂmm the
caponiu,un tuuﬂ'm by the mum - M“ %t comnereial
If oaly it mu be held bm m‘- sipbadirure iaup 16 whe ama
of capital empenditure, the mmm;\m d m W would
regquire to be considered, ‘
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3.4.  Ancther aspeet that serits comsideratiss 18 that unlike
in the situation coatemplated by ses. 32(1A), the strusturs put

wp by the -vmh-t in the vmﬂ-- mmmn.ut_m

S }.’

of th‘ hm.v

. mt aMme . 32‘1”

3.5, Por these reasoss it is submisted that the payvidieas of

sec. 32(1A) have mo application to the ease of sppellast,

4, To sum up, the sppellant pleads that the eapaaditure
having heea ineurred by the appellant in the course of earryiag
on his business as & developer of properties, the sxpsaditure
incurred by him is admissible for deduction &8 & revesus out
going, It is also ln‘!nl.ttcd that the provisions of ses. 32(1A)

- \AAS”

have no applicatiosn to the facts of the appellant’s cass as the ‘

conditions and circumstances envisaged by the 32 CIA) \are
present im his ease, :

A te St 30




