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Capital gains and other sources, The business income of the
assessee is from his own busimess and his share income from
M/s Meera Industries wherein he is a partner.

The assessee's own busimess s that of a developer
- of -property -into commercially wiable structures.,. ..

. The sallent features of the business as a developer are
as follows;
1. As a first step the assessee enters into an agreement with
the owner of open land or land with o0ld structures (hereafter
referred to as owner), _ ,
2. Under the agreesent the owner agrees to allow the assessee
to dcv‘lop his property and to construct on the said property
buildings or structuxes ‘which can he used for any purpose,
planned/designed by the assessee,.
3. It 48 a vital part and integral term and condition of the
agreement that the construction should be carried out by the
assessee himself at his own cost. But brick by brick, the
construction so made would belong to the owner. i
4. The assessee has to pay to the owner compensation during
~-the. period.of _agreement.... i+ O T S
S. Property taxes etc, will be borne by the assessee,
6. The period of the agreement is generally long -« more
than 10 years, normally,
7. During the period of the agreement, the assessee is at %
liberty to give out the building or structures constructed
on rent or otherwise to any body of his choice.
8. The assessee gets the right to receive such rent duting
“T¢hRe pa‘—mmw o s o gt seen i s gy e e . e e
9. On. expiry of the period of aq:cement. the owner is
entitled to vacant ponacacion of the property alorng with
the buildings or structures put up by the assessee.

As mentioned in point No.8 above, it is the gight of
the assessee to receive rent from persons to whom the'property
constructed under the agreement with the owner is let out,

It is these rental receipts that are offered to tax as
business income after deducting the compensation paid to

the owner, referred to as licence fees also, préperty tax
etc.'paid, financier's-consl deration which is interest on

moneys- borrowed from persons financing the construction.
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For his previous year ending 1-11-1986 relevant for
the Assessment Year 1987-88, the assessee’s following
agreements under the business described above come up for
consideration, ' 8
A, Agreement with Investa Chemicals,

B Agreement with Seth Grsup.

C. Agreement with Durgaprasad,
D. Agreement with R.S, & Co.,

E. Agreement with Purushottam,

Feo SeM.Modi Commercial Gomplax..

Apart from the income from the above agreements,
share income from M/s Meera Industries, Capital gains and
income from other sources are offered to tax for the Asst,
Year 1987-88, In response to notices w/s 143(2) and 142¢(
the assessee's authorised representative Sri Anil Kumar B,
Vithlani, appeared from time to time and the case was dis-
cussed with him, The details called for have been filed
and the income of the assessee is computed as unders

I, INCOME FROM BUSINESS;}

a) Share ingome from M/s Meera Industries
(as per the firm's assessment order

1)

dated 19-2-1990) is "8 Rs.820043.

b) as discussed earlier the assessee's own
business comprises £ive Aifferent
. projects, The income derived from each
of thes¥ is as under.,

1, Agreement with Investa chcmicals
(accepted as returned) see 8 (=)

2, Agreement with Seth Groups

Under this agreement the assessee has
developed land admeasuring 770 Sq.Mts.
belonging to the sSeth Group, The
completead poktions have heen let ouit to
"Atlas Capco and rent redeived from them
‘during the year' i3 Rs.67,500/=, The
assessee has also done further construction
on this property during this year ineurring
Rs.4,18,938/~ for such construction work,
The assessee has set off the conatruction

expenditure of Rs.4,18,938/-,brokerage of
33.7. 800/« and compensation of a:.tB.GOQ/—
to 8eth group against the rent rocnived of
’ ”0‘7‘ 500/—.

‘The assessed is not correct in setting
off the construction expenditure of i,4,18,938/~
against the rents received, The construction
expenditure. is clearly capital .expenditure and
hen¢e cannot be claimed as a allowable expendi-
ture against the rents received, The assessee
was asked to explain how the c¢onstruction
expenditure was allowable as revenus expenditure.
The assessee's arguments in support of its claim
that construction expenditure is on revenue count
dacas follows:-
i) The expenditure is.incurrdd in tho ordinary

‘eourse of the busifess. 1 e

i

anlﬁ o,

([}gggxéggia’
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ii1) The ownership of the property passes brick by brick
to the owner of the land, The assessee does not
have any permanent or lasting interest in the pro-
perty constructed, Hence it cannot be said that
the assessee has created a capital asset ﬁor M:nlf

of enduring benefit,

14i) The expenditure, thfough resulting in enduring
benefit over a long period,was incurred with a view

to conduct its business in a more profitable way
and hence in the light of the decisions of the
supreme Court in EMPIRE JUTE CO. LTD. V8. C.I.’l‘. o
(124 ITR 1) and C.I.T. V8.,ASSOCIATED CEMENT

COMPANY LTD.. (172 ITR 257) was clearly allowable

as revenue expenditureg

‘ ' The question of whether a particuhr oxponaturo
is capital expenditure or revenue dxpenditure hascome up before

the Courts on numerous occasions and certain broad principles
have evolved over a period of years. It is pertimet here tio
recount these principles and view the assntn s case in the

light of these principles.

The following principles ountm from the case of
Benarsi Das Jagan Nath,Re (15 ITR 183) received the seal of
approval of the Sgpreme Court in the case of Assam Bengal Cement
Company Limited V C,I.T. ( 27 ITR 34). | »

l. Outlay is deemed to be capital when it is made for
the initiation of a business, for extfdsion of a
business or for a substantial nplacmnt of

equipment. ¢

In cny of London Contract Corporation V- Styhs. Bowen
LY observed as to the capital expenditure as {cnmz

'You do not use it for the purpose of your concern,
which means, for the purpose of carrying on your concern, but
you use it to acquire the concern'.

2. Expenditure may be treated as properly attributable to
capital when it is made not only once and for all, but with a
view to bringing into existence an asset or an adnntago for
the enduring benefit of a trade. ‘

3. It is to be seen whether the oxponditurc 1ncurrod is part
of the fixed capital or out of circulating capital,

These principles serve as touchstones for deciding
whether a particular item of expenditure is in the capital or
revenus field, Purther (quoting from "Law of Incometax",
Sampath Iyengar,7th edition,page No,1717) Lord Clyde in.
Robert Addie & Sons Collieried Ltd. V IRC (8 TC 671) stated
the principle thus: "Is it part of the company's working expenses,
is it expenditure laid out as part of the proceess of profit-
earning? - or, on the other hawd, is it a cppital outlay, is it
expenditure necessary for the acquisition of property or of
rights of a pomamnt character, the possusion of which 13 2

“’,

condltien of ca:xnm on ,_“ |
ﬁm&d ..5

tradc at .11:
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_ In the case of the 'asscssce‘. the true n:tm of the
construction expenditure of Rs.4,18,938/= under the agree-
ment with Seth Group has to be ascertained from the documents

_ and all the surrounding circumstances and then it should be

tested against the above narrated principles in order to
decide whether the said oxponditun is capital cxop‘ndituro
or revenue cxpcndituro. :

- The facts regarding the agreement uith ﬂa Growp is
brhfly stated here. Seth Group comprises } persons viz.,
Shri Chimanlal Jagjivandas Seth, Shri Shanti Kuar J .Sheth,
Shri Laxmikanth C.Sheth and Shri Beeren S.Sheth., Sheth Group
are the owners of the land adwmeasuring zsza Sq.lotru in
Survey No.8 & 9, situated at Rasoolpura, Police Hockey Sta“-.

. ..Secunderabad Cantonment., An agreement was made on l-1-1984.

between the Sheth.Group on the one hand and N/s Central India
Engineering and M/s Meera Xndustries (of which the assessee is

_ & partner) on the other, separst ely by which Sheth Growp gave
_ the right to develop the property by putting up builidings or

other structures to M/s Central India Engineering and M/3 Meera
Industries. Later since M/s Centtal India Bnginnﬂ.m and N
M/s Meera Industries could not complete the development under-
tiken by them, the assessee i.e. Mr.Satish Modi joined the
project as a co-developer and M/s Central India Engineering,
M/s Meera Industries and the assessee in his individual capacity
together developed the property. This arrangement was also
reduced towriting by executing an agreement on 13-10-1988
between Sheth Group, M/s Central India Engineering and M,‘?

Meera Industries snd--the assessee himself in his individual
eapaeity. This agresment dated 13-10-1988 clcaply mentions
thnt the assouu has devéloped the property to an extent of
770 Sq.metres while tife balance was developed by M/s Central
India Engineering and /s Meera Industries. It also stipulates
that all the parties shall abide by all the terms and conditions
of the first agreement dated 1-1-1988, Thws the terms and
conditions of the agreement dated 1-1-1984 would also apply to
the development of property to an extent of 770 Sq.metres by
the assessee in his individual capacity. Now theterms and
conditions of the agreement dated 1-1-1984 would throw light

on the nature. of the arrangement between Sheth Growp and the
assessee. The relevant terms and conditions are given below:

1. Thes Owners hereby agree and allow the Developer to
donlq: the sud propcrty and to construct on thbuu property
a buudinq or structures for being used for any' pupou or
purposes as may be permissible by law and as may bo planned:

Contdes6ess
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ard/ or designed by the Developer.

2. The Developer shall get the building plans prepared,

at the cost of the Developer, for constructing such building

and structures as may be planned or desired by the Developer

but it shall be the responsibility of the Owners toget such
building plans sanctioned and/or approved or get the »
construction of the building or structures in accordance with
such building plans regularised by the awthorities concerned,

the cost in this connection to be borne and paid by the Developer.

3. It {s cloarly and distinetly understood and agreed as
a vital part and Jintegral term and condition of this Agreement

(a) though the cost of _cmstmtton‘,‘d-.thq..said building
and structures shall be borne and paid by the
Developer alone, such construction shall be carried
out and completed by the Developer for and on beha
of and in the name of the Owners.

(b)As and when such econstruction ¥s put up and progresses,
- the same shall belong and fom*p\zt of the property

of the Owners ard shall be the asget of the Owners

and such completed structures :ha.l.l alse belorg to

the Owners. : \ \\ -

(c) The Developer shall not have or y;un any
proprietary rights in or to such wmmg or
structures or any part tharoof. ‘\\ \

4. The Developer shall pay the Owners ( to bQ\ shared by
the Owners in their respective determined shax«) ebgponution
calculated at the rate of 15 paise (@ifteen paise) peg Sq.Ft
per month of the area of constsuction that uy‘bo put Qp by

the Developer on the said property, commencing from tlpd\date
the construction in question is completed and put to yse,

5. Property tax and all other ouwtgoings and dues in
respect of the said property and/or the devedopment tmnof

shall be borne and paid by the Developiémt for the dmum

of this Agreement.

\

6. This Agree¢ment shall be valigd and oporativo fog
period of 11 years from ht January,1984, ;.\
7. During the period of this Agreement, tho D«clopqr

shall be at liberty to give out on rental or on any’ ethor\
basis, to persons and/or concerns and/or bodies to be i
selected and of the choice of the Develcper, the new building
and structures to be so constructed by the Developer on the .

cmdo 070 .o
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said property or portions of such building ‘and-etructures,

at such rental and/or on such terms and conditions as the

Developer may choose or decide, it being clearly understood

thet e

(a) the right of the Developer to receive such rent

- and/ or other benefit or realisation shall be
limited to the period of this Aqrnonnnt but no
further,

(b) Since such building and structu:cs to be put
up by the Developer on the said: ﬂtopcrty is
to form part of the said property and 1is to
belong to the Owners and is to be the asset
of the Owners, all such rents and/or benefit
shall belong to the Owners for the period
commencing from the expiry of the aforosaid
term of 1l years, '

(¢) Any advance rent and/or doposit and/or other
consideration that may be received or obtained by
the Developer from thetenants or others shall be
on condition that the same would be adjusted and/
or appropriaed and/or exhausted latest by the
expiry of the term or perbd of this Agreement viz.
latest by the end of 1l years so that after the
expiry of the aforesaid period of 1l years, there

* - would be no outstanding right from the tenant or

other occupant of the said building constructures
or any part thereof which could be claimable
against the Owners.

- (d) Por the period commencing from the expiry of
the aforesaid period of 11 years all property
taxes, dues and other outgoings shall be borne
and paid by the Owners,

(e) The Owners would be entitled to vasant possession
of the said proprty viz.of the land with building
and structures on the expiry of the aforesaid
period of 11 years.

8. It is also clearly understood and agreed that the
Developer shall not be required to obtain consent or cone
turrences of the Owners for the arrangement which may be
negotiated and/or entered into by the Develoner with
outsiders viz.,prospective tenants and/or occupants, the
1ntention being that the Developer shall be at lii!rty'and
be ‘entitled directly to enter into agreements with outsiders

Contde.8....
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i.e. tenants/occupants in respect of the building and
structures to be so constructed by the-Daveleper-on the said
property or any portion of such building or strugtures
PROVIDED HOWEVER if so desired by the Developer or tenant/
occupant, the Owners shall be ohliged to endorse on such
document the consent and concurrence thereto of the Owners.

A reading of the terms and conditions reveals the real
nature of arrangement between the Sheth Group and the assessee.
The Sheth group allows the asssessee to develop the property
putting up buildings and structures according to the assessee’s
plan and design and also the right to give out such constructed
buildings or structures on rent to parties of the assessee's
own choice and receive such rent himself during tho period
of the agreement with Seth group. In return, tQQcSneth
group becomes owney of a fully dcveloped.counorcial property
f.e,building or structures constructed by the assessee at
his om cost and also receives compansation at s fixed rate
related to the area of constructed property which is let out
by the assessee to partlies of his cholige.

~—

Viewed from the assessee’s aside, he receives the
right to receive rent from tenants of his choice which right
will come to him on the condition that he constructs at his
own cost buildings or structures which would nevertheless
belong to Sheth group only. And, during the use of this
right he will pay compensation at a stipulated rate to Sheth
- group, Thus, in effect, the assessee acquires from Sheth
group an asset, an intangible asset, in the form of the right
to receive rent and in consideration for this he has to give
fully developed property to Sheth group. - During the use of -
this asset he has to pay compensation to Sheth group at a
stipulated rate. )

In Abdul Kayoom (KTMKM) V C.I,T, (1962) 44 I.T.R,
689" (SC) the assessec was engaged in buying and selling coiich
shells, In connection with that business, the assessee
obtained on lease from the Government of Madras the exclusive
right, liberty and authority to fish for and take and carry
away all corch-shells in the sea off the coastline of a
certain area specified for a period of three years on a
yearly rent of Rs,6,111/-, The assessee claimed that in
computing its annual income from the sale of cofich-shells it
was entitled to deduct the yearly rent paid to §he government
as business expenditure., It was held by the Supreme Court
that the annual rent paid by the assessee was. pald to obtain

contd..% ..
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an onduriig asset in the shape of an oxclutivc right to fish
and that the payment was not related to the colich shalls,
which the sea might or might not bring to the surface. The
expenses of fishing the shells were the assesse¢’s current

: expenses, but to say that the payment of lease money for
reserving an exclusive right to fish was on par with pay-
ments of the othsr character is to err,

In the assesses's case also the consideration given
to Sheth group in the form of a fully constructed bmilding
was to obtain an enduring asset in the shape of an exclusive
right to lease out the proparty and receive rent and the
consideration was not related to the area constructed and
let out. Thus thoioxpcnditurc on construction was not in
"thé¢ process of earning its rental income but was to obtain
the riqht to lease out and receive rent, The revenue expen-
‘diture in earning the rental income woultd be only’tho compen=
sation paid to Sheth group which is related to the area
constructed add used, property taxes paid etc.

" .The discussion above boils down to the following:

/,

1) The assessee acquires tn asset of’cnduring benefit
by fhcurring censtruction expénditur' for dtvoloplhq the
proporty-tho asset acquired being the right te lct ocut the
property and roccivo rent,

11) The construction expobditurc to be incurred by the
assessee is the very conéition on which he ¢an acquire the
asset and initiaté or'carry on his tusiness - this is very
clear from the terms and conditions of the agxieﬂnnt with
Sheth group, Each time the assessees enters 1n€c'an
agreement of this natufe} and incurs construction expenditure,
the assessee zcquires a2 new asset of enduring beneftt and
thereby there is extension of - t%e assessee's business., Each
agreement is an independent. ubgaeo uneonnected with .other
aqrnomonts. initiating a fresh scurce of income to the assessee
ard the construction expenditure is a pro-condition Lor commen-
cing the venture,

111 The consiruction CchndituxO inarred by tho assessee
ds thus a capitul outlay, an expenditure for acquisition of
property or of righits of longeterm, enduring benefit, the
possession of which is a condition for carryinq out his business,
It 15 common knowledge andaccepted aa%n that the benefits of a

cmtd. .lo. o0
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revenue expenditure would normally be reaped within a period
of one year and that a capital exper-iituse. will be of ardurihg
benefit spreading beyond & pericd vf one year. - - In the
assessee's case the right acquired woi,d yleld benef:it in

the form of rental incumme cver 2 period of nine years,

The construction expendlture intusned by the zssessee
can be likened to¢ prewiuw paid te acquire ¢ iuse and the
compensation paid by the assessee to Fieth proup can be
likened to rent paicd during the pe,':}é» of a lcase. '

The reliance placed on the decisions of the Suprone '
Court, in Eumpire Jute Go.Ltd., V C.i.T. mnd in C,I.T, V Associated
Cement Companies Lid.is misplaced. Iv those cases the
expenditure in question was for the pu?&;s:nc of ficilitating
the carrying on of business and was nat i pre-condition for
initisticn or. extension of the business. But &n the case
of the assessee¢, the¢ construction oxpondiwm in question was —.
not in the ordinary cousse of the business as contended by him, -
It was an essential pre-condition on which hw business as a
developer is begun and eAtended. : :

Without prejudice to my arguments shcve, 5 have' to |
state that by couching the real nature of t;w b\n%mu in mig-
leading language the azsessee is dopriv!.ng the Revenus of
taxes due to it and in the interests of wola.c yolicy this
should not be allowed,

Thus I hold that the constxjuc’;t__}zgnrfoxg.nditur'o‘ of
Rs.4,18,938/~ incurred by the assessee is capital expenditure
whdch cannct be set off against the "’x.-e'h'tl,‘s‘;{.rmivo_d, of %.67,500,
The only permissible allowances are towr:ds the compensation .
paid to Sheth group of Rs.28,800 and br k< vage of Rs,7,500. )
I, therefore, compute the 1ncom ar&siug qm the agreement

¢

with S heth group as Rs.31,200/-, .& . Rs.31 200,

3. Agreement with Durgapgas:ds- ‘

The assessee has not derived amy ingoue from:
this agreement during the year, But hehit’ set off
an expenditure of Rs.60,000/~ for proparty.development
against mnt received under the agrecmert v’  Sheth
group. This agreecixent ic giifghtly dﬂ,f’!uwnt tpom +he
agreemnent with 3Sheth group but very sinmila-, m '
this agreewent the assessee is referrgd to as "Unmc-
wrl.er®, Durgaprasad is the owner ‘£ an immovak &
propesly Learing No.l=20-248 ,Rasoolp:r.ra,&ggnderat&ad

contd. .l. L ] .‘
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togethbr with huilding. Under the agxoqmcht,tho
assessee 'mderwritcs the letting out of -the ‘property
for'a gross monthly rent of Rs.2,500 with an exeala-
tion of Rs,l 000/— every five years. The assessee
gets the right to have the property let out by
Durgaprasad to parties nominated by the assesses,
The assessee will negotiate the monthly rent, prewius

. ete. with the parties concerned., If the assessee is

able to negotiate a monthly rent a monthly rent in
excess of the underwritten amount, the excess receivshle

“would. belong to and shall be receiable by the assessee

himself. It is also an integrel part of the agreement

that the assessee would carryout certain 'Optional work®

for more effectively marketing the property and the eost

‘of such work will be borne by the assessee only. The
" teerm "Optional work" actually refers to construction of

work for renovating or modifying the property for more

. effectively marketing 1t. It is this "Optional work"
“which has resulted in an expenditure of Rs,60,000/~ to
'the assessee., Here agezin, this expenditure is for

ncquiring an asset, the right to have the property let
out 't 0 assessee's own nominees and the right to recd ve
k» rent receiablein cxsgess of the underwritten amount,

. THis asset is again of enduring, bggoftt to the assessee.

Hence the assescec cannot claim this as allouablt s ince
it is in the nature of capital expenditure,

. Aqreement with RS & Col.-

Income returned under this is accoptod coe Rs.36,000
S. reqment with Pur hottams g

Under this the assesses has received rent of
Rs.10,500/- and has set off property development expendi-
ture of Rs.2,44,730/- againet it, Under this agreement
dated 1-4-1985,Shri Purushottam gives his property at
Survey No.4,Bequmret villege, tc the assessee for develop-
ing it and letting cut 2nd receiving rent. The property
developred would be at the assessee's cost but {ts ownership
would pass on brick hy hiick to Shes Purushottanm, Shri
Purushottam would be entitled to receive compansation
at a stipulated rate related to area developed and
let out.

Thus the factis here almost Sdentical to that
undbr the agreement wit: Sheth group and the discussion
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made in that connection would equally and fully
apply here. I therefore hold the expenditure
of Rs.2,44,730 as Capital Expenditure and hence not
allowgtle against the rent received of Rs.lQ,SOO/f,
The income thus arising to the assessee nprbin :

1s Rs,.10,500. cee 10,300
6. 8.1/ . Modi Commeccial Complex:
(Profit declared here is accepted), cos 8,93,174___
, 10,952,878
Less: Net interest expenses incurred for thebusiness: 2,44,664
{ 8,08,214
Lecst Legal erxpenses: 16,000 _
Incomre from business: Te92,214
II, Income from Capital Gains as returned: 67,529
III.Income from othz~ sources as ceturneds 47,730
GROSS TOTAL INGRME: - 9,07,493
Less: Deduction u/s 80-C 654 T
godntion u/§ 80-L 7,000 ‘ Te—
edvction u/s 30-T : 6,798
: 4 RAAN 14,452
8,93,041 or
8,93,040

(Rupees Eight Lakhs ilintythree Thousands and Foriy only).

Tax there ont %s.4,25,770
Less: Adv,Tax paid: Rs,1,19,2%

m—2ll

. Rs.3,06,%520
Add: Ie%.u/s 139(€). Rs,
Int.u/s 215 ns.1,47,120
Total Tax payable: Rs, 43225490

\ “33,690
Tax siutild e paid as per Demand Notice 2nd Challan
anclozed,

Penulty proceedings u/c MBIHEP) ,273(2)(a) ave initintod -
separately, '

{ JLALBERT )
Lsst.Comnissisrer of Incometax,
Circle 1(2):Hyderahad.

- Copy to the zsvessee,
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