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ITA,No.133/TTO~5( 2) /CIT(A)~11/95-06

™he present appesl pectains to cestain ovder passed under sec.154.
shri lm C.hAehta, C.A.: attanded and heard.

2. It 4is seen that the appellant was a partner in K/s.Meern
Industries. The firm ﬁ/l.".lta Intustrios has filed certain spplicatice
under  #8e2.345C(1) before the Settlement Coamimsion snd  Settleint
Conmismion has passed certain order in the cpse of tha nai? 1o
vis-a-vis the application #0 f£ilwd oo v peerpose of Lolvlc aaai.  r
view of this, the concerned authority wis of the view that th; appellant
vas lisble te interest under sec.2450(6€) of the I.T.Act, 1961, and since
wvhile revising the incame of the asppellant by way of share incous
vis-a-vis the order of the Settleweant Comvisaion in the case of M/a.Meera
Induatries such an interest was not charged, it was a mistake apparant
from record and accordingly a notice under sec.154 for the purpces of
rectification wvas issued. A reference ia made in the impugned order to
the contents of the notice on the basis of uhich the rectification wis
propased. Appellant cobjected to the proposed rvectification in regard
to levy of interest under »ec.245D(6) on the ground that the appellant
&z an assssase has not approached the Settlement Commission under
il widy therefoowe,  the charoing of  interest vig-a-vis the
voilorng of ses.2a50ic) i vearcanned. It has not chjected to ic
g o partner In the sald concwn or e concern Ma.Meeta Industries
naving  filed a petiticn under  wen.l352(1)  before the Settlement
Caavinelon or the order having buen [wused in the case of M/s.Meers
Industries by the Settlement Caumission and the appellant having accepted
enhanced share of income from M/s.Meera mumdwmma
the Settlement Cosmission and having paid the taxes on the enhanced
income. A reference {n this vegard ja given in the impugned order and
the conommed authority wes not willing to accept the objection so put
forth by the sppellant in regard to the proposed rectification on account
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of not charging of interest under mec.245D(6) of the I.T.Act, 1961. It
is stated that the appellant has accepted the evhanced share incowe and
also to pay the tax and interest on the income 80 Jdetermined bty the
Sottlement Commission. The agplication before the Settlement Commission
g wache By pactoerd of the firw and the additional tox. on the wenhanced
incrre BAR bty padd 0% evln df the arpallant has not mxie @

Cvw wpplication  twfore  the  Settlsesnt Comission, the levy of
itwrsst 18 well warranted in za wuch ao it {2 the partner of a firm who
wakes the application before tha Settlwwnt Commission after having
conaented to the income 20 offered for the purpose of settlement as also
for peaying the tax on the incowe to be d-t-mimquv the Settlament
Commission. In view of this and certain other facts veferred to in the
impugned order; sppellant was held liable for intecest under sec.2450(6)
of the 1.7, Act) 1941, and since it was not cherged uhile revising the

" share incone vis-a~via the order of the Ssttiement Comnission, in the

case of the fixm N/sMeeva Industries, the mistake wes rectified by
charging of intevest under 8eq.243D(6A). ’

3. Appoilmt feals oggrieved. The grievance of the appellant {s
more or less the same ag put forth in the course of procsedings urdev
sac,.154 before the concernad authovity and the crux of the aspocilenc's
contention is that the provisions of 8ec.245D(6) are o4.olivesiu .u‘z‘iy
to the entity which makes an application before the Settlewwnt Cousiasion
and it ceaniet ba extended to othera by wey of anmy 1w1;mtgm in as much
as the provisions of law as enshrinad in the said section are ¢xyetsl
clear, It is also steted that the firm and its partners are two agpatate
and indepandent entities and if the firm hes made cectain application
before the Settlement Commission, the partner cannot step into the shoss
of the firm as if having made said spplication and thereby h-.tm lisble
for interest under the asaid aection. It has alse m«m“ to cexrtain
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83 per the written submission. It is alsdo ststed in the alternative that
tha provisions of sec.134 could not have been made applicable in es such
ab non-levy of interest under sec.2450(&A) is not o wmistake llable to
be rectifisd under sec.134. It has also veferred to certain other fucta
in this cegard as per the grounds of appeal, the statemont of facts etc.
Hence, the charging of interest, being unjuast, may Le deleted.

4. After due consideration of the different facts involved in the
present appeal, it appesrs that the plea of the appellant is well based
and thers was no justification at all in subjecting the appellent to levy
of interest wnder osec.245D(6A) of the I.T.Act, 1961, for the purpose of
coctifodny the mistake. Aa per the poovisicns of oec.2450{6A), if the
W purauinee ol an ovoer walee sub-sec.d ia not paid ty the
4 within 2% daya of tha re&cwf of the commy of the arder by him,
0 the wwsesses baccme W to pay almyde interset at 158 per ammas
W the aasunt vemaining unpaid from the date of tho expiry of the period
of 35 days. A bare rxeading of the provisions so contained in this
mbd~section would irdicate that for the pxpose of becoming liable to
pay the sisple interesst as referred to thersin, the mit ocmes into
picture Lif the tax payable is not paid by the asseseee and the asscoace
wuld be an sntity which has moved mv application for the purpote of
settlapent bDefore the Settlesent Commission. It is the firm n/oMa
Industries whwcein the appellant wes a partner which has soved an
e;plication before the Settlement Comission and, therefore, it f{& the
tirm W/a.Feara Industries which alane could be conotrued as an Antesasee
and by no stretch of imegination, the partners of the mald firm could
have bewn considered as an assessee for the purpose of toing liatie to
oy duterest wnder the sald mub-vection., The firm ard (e 000 o

(w3 sapnrate and Independent  entities and  even 1¥ fiii 1 @
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conglomeration of diffecent pecrsons/paxtnecrs for the purpose of
- income~tax, the firs and its pertrecs are separate and inSspandent
entities and, therefocre, there was no locus standi at all in considering
the eppellient which was a pertner in the sald firm as being liahle for
intevent undex the said sub-section on acocount of the application before
the Ssttiement Commisaion having bes not filed by the appellant but by
the firm Na.Mesra Industriss. It may be that the spplication by a flrm
is 1\!3\'!8&&7 moved by one of the partners but the application so moved
by the partner is on behalf of the firm and not on {tas own betalf. If
it is so, the agplication 80 moved before the Settlement Commission by
the firm M/a.Mesxs Industries could not have bheen considered as en
application moved by the partner in an independent manner 30 as to rope
in the provisions of #ec.2450(€A) for the purpose of levy of interest
as referrad to therein. TYhe provisicnses contained in asub-section are
very specific snd clesr in tarms and since the application before the
Jettlement Cosmiseion was moved by the firwm, M/e.Mevrs Industries, which
w3 & separate and indepsndent entity and not by the appellant in an
infependent menner; the provisions of the said sub-section could not have
been mmde npplicu% to the appellant merely on sccomt of ‘its having
& share incoms from the said concern. The appellant being & partner in
caid conoam wea duty baurd o pay the tax etc., on the enhanced
Coo ke Vigea=vis the order of the Settlement Comwission in the case
viw tirw but merely on account of this, the provisions of the said
aekesection could not have bewn streched to such an extent by premming
that the appelant in the capacity of a partner was egually liable for
the levy of interest. Apert from this, the provisions ofsec.154 appesrs
to be equally inspplicable. The provisions of sec.l34 apply for
vectification of a wmistake which 1is patent, obvicus and glaring. A
mistake to. be patent, glaring and cbvious should be free from any
,_....‘.h.gqth‘u dabate snd & contvoversy!issus or & debatable issue cannct
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be considered to be a mistake apparent froun record under the provisionas
of #9c.154 as hald by the Supreme Court in the case of Nolcert Brothers
as also by waricus other judicial decisicns. Any fssus which can be
thrashed out by recouwse to a process of logicel rveasoning would
constitute a debatable issue and the issue as to uhether the firm and
its partnecs are identical entities or stand on Aifficent Lot vy can
be thrashed out only by taking & recaxse to & procssd ol logical
reusoning. Hence, it wuld constitute a debatatde {ssue and, theraloce,
it could not heve been brought into auiult of soction 151 for the pucpuaow
of any vectification. In wiew Of a8l thic, T Ly wf Ltescod Wi

oec.245D(6A) appesrs to be totally unwarruanted axi stands deleted.

S

( B.L.RAO )
Commidsuionor of Incoma~tax
{Appeals=-11}), Hyderabad.
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