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198586

1. Year of assessment

Sri Satishchendrs Modi,

=4 2. Name of assesses (with complete address)
’ ~ - : 1=10=72/2/3, Begumpet,.
' llydcrlbld.
T | 3. Status :-. ‘ \L'
T “ HUP ouu-} emuung of Sri

Individual-citizen/Not 8 citizen of India T Satis MY 1%e and

- — - o hchnadsu Mod s wife

Hindu Undivided Famlly. L ~-'-;two s M. 8 abh & Mr.Scham
(smtrm HU')

Company
4. Whether :- -
L . Resident and ordinarily resident. v
T Resident but not ordinarily resident Resident
‘ Non-resident :
. .
6. Valuation Date o :
. T 31-03=1985
b .
6. Section and sub-section under which the ‘ , o
16 (3)

assessment is made

ASSESSMENT ORDER -

The assessee HUF consists of 3ri Satishchandrs Modi
P his wife Smt. Tarulathe Modi and his 2 sons Mr. Sourabh
S and Mr. Scham. The assessece filed the wealth tax retum
disclosing negative wealth of b, (=) 25,700/=. In response
to posting notice u/8,16(2), the sssessee’s AR, Sri /nil
xumar Vithlani, C.A, attended and explained the r turn.

2. In the preceeding assessment years, since the partial
. partition was not accepted by the Department as claimed u/s.
171 of the I.T. Act, both the incomes of the m smaller HUFs
viz.,, Sri Satishchandra Modi with his wife and son 8S8cham and
Sri Satishchandra Modi with his wife and son Mr, Sourabh are
clubbed in the hands of Sri Satishchandre Modi (Main HUF)
both for Income~-ax and Wealthetax purposes. In this very
s2me case in earlier years, the net wealth of the minor HUFs
viz,, 5ri Sstishchandra Modi with his wife and son Mr,Sourabh
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and Bri Sstishchandra Modi with his wife and son Mr,Soham
was clubbed with the net wealth of this Main HUF. For the
Vvery séme reasons, the net wedlth of the above 2 minor
HUPs 43 clubbed in this Main HUF and assessment completed
u/8.16(3) as underi- | :

Deficit Wealth returned o (e) B.25,700 .
Adds Net wealth assessed in the case of

minor HUP viz., Sri Satishchandra
Modi with his wife and son

¥r. Soursbh (WV-0039) = (+) %.88,100 " °
Adds Net wealth assessed in the case of . . L. )
minor HUP viz,, 8ri Satishchandra -
Modd with his wife and son Mr,
Soham (HT=-0040) - (+) m.18,700
NET WEALTH ., (#) 1.,81,100 .

SSSDSeSNe
e

. DECLARED N.:te FOR 1985-86°

_ SD/= (Y.ReRAD) .f
88t, Commissioner of Weadlthetax
' Central Circle-I, Hydersbad,
Copy to the assessee, - ‘ . e
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EFORE THE COMMISSIONER OF WEL AX APPEA&S - RABAD

8ri Satishchandra Modi

Main RHUP,

S«4-187, Karbala Maidan,

Secunderabad, | APPELLANT
‘Assessment Year ‘ ‘ 1:85-86

Crder appealed against Order made u/8.,16(3)

'0' . Q’
RIEF FACTS OF THE_GASE

The appellant an Hindu Undivided Family consisting of
Satish Modi his wife &nd Children filed return of Wealth
of B, (=) 25,700/-, The Wealth Tax Of<icer by his order
dited 25-01«89 completed the assessment u/s.16(3) determining
total wealth of &.81,100/-., While so determining total wealth
of %.81,100/~, he has made the following additions which are
disputad in appeal, '

Two partitions were effected, One in 1976 and another
in 1978, JApplication u/s.171 were filed., Weslth-tax
assessments since ther haeve been made on the balance of Wealth
after giving effect to the amounts distributed in partition
in this assessment.

GRLOUNDS OF APPEAL

1, The order of Wealthetax Officer in so fer as 1t\is
against the appellant in contrary to law and facts of
the case, |

2. The Wcalth-tax Officer has failed to appreciate the
facts in assessing the wealth of a separate HUZ in
the hands of aprellant HUF,

3. The wWezlthetuox Officer has erred on facts and law in

| bringing to tax (Wealth) of &, 18,700/~ on an estimate
basis as belonging to Sri Satish Modi his wife and
rninor son Soham,

8. The Weslthetax Cfiicer his erred on facts &nd law in
bringing to tax (Weslth) of %,68,100/= on &n estimate
basis as kelonging to Sri Satish Modi his wife and
minor son Sourabh, |

Se Any other ground or grounds of appesal that may be
submitted at the time of hearing,

APPELLANT,
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I DiE OFCICE OF Tik o e
COMIISSIONER OF  INCOME—TAX L
KARIATAKA (CENTRAL) :3ANGALORE ' i{*

SHRI V.H. GANGAL B (}\-p

Counissioner of Incoine-tax ‘ *& |

Karnataka(Central) iBangalore r

Mo.RP,.72&73/264/85-86/CIT(C) \ M ST

No.RP.26&27/264/86~87/CIT(C) AL AT
HNAYME AND ADDRESS Shri satighchandra Modiﬁ(HUP

OF Dill  ASSELSEE with wite « ahiildren)
: 5-4«1037/3 © 4, Karbala Maidan
Secunde rodoad

AGSEHSTTEIID YEARS 1379-80; 1281-82; 1984=35;
DNATES OF iEsR XS LIRS S U IR ST Te B SS RS RN R
DATE O CiDER area 30, 1997

PRYSSI PUR RS Shicd AN Vithialand

A LU oS o ok Chharterod Account anit

REVISION ORDER UHDER SECMION 264(1) OF THE
I.COME=TAX ACT, 1961

ano oot content long are involved, the reviaslon petitionys
Filed by the assensae for the awove=-ncntioned agsogument

years are digpoged of by this conuon order.,

2) The agsegsee hag £1ilcd revicion petitions for these assosge

“ment years against the orders u/s 171(2) ofthe ITO not allow-

ing the claim of partial partition. Tho petitions are within
time. MNecessary feeg are paid, '

3) Tihw assessee=lUF consists of 3nri satishichandra Modl, his
wife Smt;farulata and two minor sons Shri Sohaw and Jurd Jau-
rab. The HUF is being assessed to tax from the assessment
year 1271-72, It is a pvartner in several firms in addition
to have other sources of income. There were several particl
oartitions effected in the family of which the ones made on
31.12.1973 relating to cash of #.42,000s on 16.6.,1978 relat-~
ing to cash of k:,75,0007 and on 11.10.1977 relacing o cash
of M.63,000 were accepted by the ITO in wis ordars /s 171 (2)
of the Act. The other partiasl partitions were, nowever, uot
sccepted. Those were: firstly, the clainm of partial parti-
cion on 19,1,1976 wherein an amount of 1:.30,000 wag cladmed
to have been divided between Shrdi Soham, a4 minor son, to whion
casi of 1.,10,000 was given on the one hand and the rewaining

three vnerson Shri sSatisnchandra Modi, his wife arnd Shri Saurab,

the otner minor,;jointly taking F.20,000 on thc other hand.

]
The asscszee claimed at this staae that the group of YHYYORX
, Smanles, . , '
tihree persons constltuted a sdwer HUF in reapect of this cash

of Fi.20,000. KRecords do not siaow that an order wuas made by




the ITO accepting this claim, 1In the ofiice note, however,
he has specifically stated that the HUF continued as before
in respect of the amount of §i,20,000, Beecondly, anothex
partial partition on 16,10,1978 wag made reclating to cash

of B5.30,000 which is claimed to have becen divided between
the minor son shri sSaurab to whom cash of R,10,000 was given
on RRX the one hand and the remaining three persons viz.
Shri satishchandra Modi, his wife anl minor son Shri Socham
getting H,Z0,000 on the other hand. The :ssessee again
claimed that the three rcersons viz. Shri satisichandra odi,
his wife and minom son Shri Soham constituted a separdte
smaller HUF 4in resncct of the amount of #,20,000 recoived

on partdal partition. X Ccturns vere tilod vor Hic agoesse
ment years 1J79«80 onuwards showince three seoarate ([UFs, the
main UF and two swmaller .05, For the osocnsaent Yeawo 1979-

20, the ITO rejccted the claim of partial sartition claimed
to haVe been made on 16.,10,1978, The ITO held that there
conld not bo a valid -artition betueon winor Shri Sanrab

on tna one hand and tue other threc rnorecons onnaisting of

a cnaller YWUF on the other hand. lence, 0o rcejected the
claim. TIne present revision petition for the 2sscssment

year 1979-30 isg £iled acainst this order. Tne I70 con-
tinued to hold to this position for the asscssmment years
1981-82, 19804~-85 and 1985-86. The other three pctitions

are f£iled aainst the ITO's refusal to accept thia partition,
The ITO fuwrthcecr held that the income earned the allegedly
smaller HUFg was also includible in the assessment of the
bigger HUF. In the revision jetitions, the asgsessgsee has
claimed this consédﬁentiel relief that the income of tihe

sl ler HUFs should not be clubbed in the hands of the

;“v‘:}" i“ﬁ"‘,

tivwe of heuring, tne qsucsseé‘u repragentative
o tnat the partial partition was valildly wmade and sghould
“oween accepted by the ITO boch in respect of Shrd Saurab
i 16,10,1978 and in respect of Shri sSoham on 19.1.1976,
He thus urged that thore wore tarce asgessable unitg gwx
being firstly the main HUF consisting of Shri Satischandra
Modi, his wife and two minor sons: thc seccond smaller HUF
of Shri S.Modi, his wife and minor Shri Saurabh; and the
third smaller HUF consisting of Shrdi S.Modi, his wife ard
shri soham. The income earned by thc three separate units
should be assessed separately as the partial partitions

|
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were valid. ‘e referred to the definition of partial partie-
tion in s.171 - explanation (b) where ‘'partial partition’
imeans a partitién viilch 1s partial uayg ruuﬂrdﬂ‘the persons
constituting the Hindu undivided famlly, or the properties
belonging to the Hindu undivided family, or both. 1In this
connection, he referred to the cummentary of Chaturvedi &
Pithisaria at paged 3360, 3361 and 3362, ‘e also referred
to the decisions of the Supreme Court in the case of Apoorva
Shantilal shah (141 ITR 557), Kalloomal (133 ITR 690, Alla-
habad iligh Court decision in Babulal Jeevanranm(141 TTR 1506),
Hadras dich Court decision in Manieckam (127 ITR 498), Ha
purticularly referred to rthe decision of the Cujarat "1ioh
Court st in Vimal shai's case (140 IrR 2¢) wacrein :hae [acts
were ¢aid to be identical to S .sscosgec's case., It was
further stated that in sudh partition wicre the shares were
given to individual persons or jolntly to a group was liwna=
terial, As per the Gujarat High Court decision in sShantilal
Jhalabhat's cose (105 TPR 705 ) wibeh g el bod upon i
Vinal Bhai's case, it was urgoed that there ooonld 5 it o
HUFs as units of assegssment, The IO wuag, thoercioro, not
Justified in not recognilsing the partial partition anl club-
bing the incomne of the separate units into the main HUF,
Necessgary relief should be allowed by revising the assess-
ments for these years.,

'5) DECISION °

The contention of the assessee is not acceptable. It is-
not (repeét 'not') the assessee's case tha& -on 19,1,1976
minor Shri sSoham wéng ocut taking an awmount of ,1C,Q00,.
Similarly, it is not the assessee’s Tase that on 16.10.1978
minor son Shri Saurab was given ks,10,000 in a partial par=-
tition out of the HUF funds. The aseessee's case ig that

on these two dates there were partial partitions of the HUF
as a result of which two geparate smaller HUFs were carved
out by excluding one minor son respectively. The ussessgee's
case 1s that cash of Fs,30,000 was divided between minor son
on the one hand and the smaller HUF of the remaining persons
on the other hand on both these occasions. This claim is
reguired to be considered aslitg validity. This pogsition

is not acceptable as valid in law. There cannot be wultiple
HUFs created by making partial partitions as contended by

- the agsessee. The reliance by the assessee on the various
court decisions 1is not helpful to it for the reasons discussed

below.

eoed




5.1) Kalloomal's cascs

The Supreme Court in the Kalloomal's asc (133 ITR 690) hag
at pege 700 extensively discussed what is meant by partial
partition. L hhas olven four oxanmles Lo cover all coinb ina-

Liong of  Lartdal partitions. It refers specifically to the
4ol of partial parvition whiic: iz rolevact for ooer
cove. Fhe supreme Court says that tho thiird 1idind of

jastition may be a partitioa vhcere aay one of the three

osrawenes in the exam le civen by it viz,. brunch ¢f 8 or the
branchi 0of C or the branch of D separatcs Sroa the rest of the
fanily taking its dhare tnus resulting in twe undivided fami=-
lies -~ onec famdily widch has cone out of che famdly and the
other consisting ol :harcmﬁininr i aLys . In Lnege caséé,

the partition canbe called partial both s roegards persons

and as reyards properties. It gnould be noted that  the Supreme

Court has emphasised that the remaining members in such a

situation, wvhnen one family goes out of the biqgrer Family, the

other famnily consists of tne remaining members. The continuity
of thc bigger HUF 1is emphasised. ©“imidarly in the decision

of th e Supreme Court in 163 TUR 31 in the cacc of M.i.Desh-

mukh, the Supreme¢ Court atter dJdiscugging tne dcecdsion in

Gurupad (129 ITR 440) hay upecifically stated at page 38

that Gurupad's decision camot be an authorlity for the propo-

slon that a female wember who inherits an interest in the

joint family property u/s 6 of the Hindu Succession Act on

the death of a co~§arcener ceases to be a memder of the family

on the death of tne male member whose interest in chex famdly

daevolves on her without her volition to separate hersls from
the family, ‘lere «lso, the Supreme Court cumpiasloca Lie con-
tinuity of the bilgger HUF from which onem member, either male
or female, would smk go out in the special circumstances of
gection 6 of the Hindu Succession Act.

5.2) The assessce's claim of multiple HUFs cannot be accepted.
The cagse of Vimal Bnal (140 ITR 29) referred to bythe agsessee
relies on another Gujarat High Court decision in Shant ikumar
Jaghabal's case (105 ITR 795). It is doubtful, however, whe-
ther che decision In shantikumar Jaghabal lays down the cor~
rect law. This 1s because that decision appears tO be impliedly
overruled by the supreme Court in its decision in the case of
Gurupad Magdum (129 IR 440)., In Shantifumar Jaghabai'’s deci-
gion, wnhile following another decision in Kantilal %anilal

(90 ITR 288) the High Court has observed as under:
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"We may mention that this jydgment in Commissioner
of Wealth=tax v. Kantilal *"anilal has also noted
that four mhx other High Courts, naiely, Calcutta
1igh Court, Jomvuay, Hign Court, Mysore High Court
and Kerala High Court had also taken a view simi-
lar to the view taken by the Division 3ench in
Kantilal Manilal's casce regarding tnct interpreba-
tion of section 6 of the Hinlu Succession Act. Ve
may ment ion that a Division 3ench of tae Bombay
High Court in Rangubail v. laznan Lot gl oo aken
a gomewh at different view. Accordlig wo tiast Divi-
slon Bench consisting of ¥atel and 4.1 JT7., under
gection 6 of the Hindu Succession Act, when the
interest of the deceased coparcencr is to e de-
termined, the court should first determine what
is theproperty available for partition, then

- partition the coparcenary vroperty scottina agide
the share of the widow to hich ahe [ entitlieod
in acer own right aal divide che chiare of the de=
cecased coparcener anongst the acirs, and by thae
decree make roper proviasion for thox muintenance
and marriage exwenses of the dauchters amd award
the widow her due share in tie co.arcenary Hro-
perty and divide the property of her husband

-amongst the heirs..... 'lovever, we reagpecctfully
agree with the conclusion reached by our !iigh
Court in Kantilal “anilal's cas@..."

The Supreme Court in Gurupad's case has in term approved the
Boabay High Court decision in Rangubai's case (AIR 1966 3om-
bay 169). At page 448 (129 ITR 440), the Supreme Court has
Ghisoervarl an o under s

"vooare happy to Jdnd thuttne view whilch we have
o aoove g also becn taiion by tihe Donbay
e Yoart in Rangubai v, Laxman Lal ji Patdl,
Si 1006 Bom 169, in whiich Patel J., very falirly,
.ronounced his own earlier judgment to the con-
Ltirary in shiramabai v, Kalqgonda Shingondd.....
1 dincorrcct o .

s decigsion of the Gujarat High Court in not following Raigu-=-
Ibai's decision and im.liedly approving multiple HUFg 18, there=-
fore, doubtful for acceptance. The asgssessee's contention on
the validity of multiple HUFs ca:inot, therefore, be accepted.
As «tated, 1t is not the case of the assessee that the minor
gsons Shri Soham armd Shri Saurab took #.10,000 each out of the
HUF funds and there was partial partition in respect of these
ke amounts between the main HUF on the onehand and minor sons
Shri Soham and Shri saurab separateiy on the other hanmi. If
this were ti assessee's position, then his cse of multiple
iU would not have arisgen or survived. In revision, the case
aade out by the assessee of multiple 11UFs and wihich is rejected
by thne ITO, cannot be modified, As the claim of multiple HUFs
mide by the assessee 1s not acceptable, the gsame is hereby re-
jecteds The ITO wag justif ded in rejecting thig claim and in
turther clubbing the income of tine allegedly smaller .lUFg in
cae income of the wain HUF consisting of the assessee, hig

Jife and two mindr sons. The revigsion jetitions arc,tocrode:,

Lejucted, : ceob
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6) Yor the assessment year 1981-82, the assessee has made an
alternative plea that if the ~artial partition was not accepted
for the asusessuént year 1979-8C, the same should be accepted
for the asgsessment year 19C1;82 scmarately, This claim is also
not acéegtable. There is no separatd material to come to the
xconclusion that the claim of partial cartition was bcveptable
for the assessment year 1981-02., The position in law and on
facts in respect of this claim remains the same as in earlier
years. Thcrefore, on merits the claim is not accepted for the
assessment year 1981=-682 glso. v n otherwise, because of the
amendment with effuect froa 1.4.1980 ;n-s.171,.£he paftial par=
tit ion of HUF is not to be recoaniscd after 31.12,1979, The
Iro wa:::,'th(zrc-.forc:, Justidied 40 includlione tue ducone b cho )
allegedly smaller HUFg in the nandsg of che Digger (IUF for the
assessment years 1379-80, 1981-02, 1984-85 ard 1985-86.

7) The rovigion petiltions are rejected oy the reasons discussed
"above. W

:ﬁ;;:Lﬁ
' 313 1€
( Vv.ll. GAMCAL f 3|62

Commingsioner of Income~tax

Karnataka (Central) iBangalore
P

~"”bopy to the assessgee.,

Copy to the ITO, Central Circle~I, Hyderabad,.
Copy to the IAC, Cantral Rarge, Hyderabad.
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2 rmﬁ% (vggm ﬂ&r)

Name of Assessee (with cemm addr .‘“ J
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Method of accountmg
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Accounting period: (80 & ; &
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