IN THE COURT OF THE ADDIT
CAUSES COURT-CUM

( D-5 TO D-8 ADDED

DATED THIS THE 16t DAY OF DECEMBER 2003.

PRESENT: SRI M. RAJENDER, B.SC., LL.M.,
ADDL. JUDGE-CUM-VI SR. CIVIL

HYDERABAD.

0. 8. NO.1218 OF 1995,

. AP. STATE\ELECTRICITY BOARD

REP. BY ITS MBER SECRETARY.

+ A.P. STATE EDECTRICITY BOARD.

REP. BY ITS CHNEF ENGINNER,

- AP, STATE ELEQIRICITY BOARD

REP. BY ITS SUPERINTEND ENGINEER.

- A.P. STATE ELECTR]CITY BOARD

REP. BY ITS ASST, DIVISICNAL ENGINEER,

. A.P, TRANSCO '

REP, BY ITS MEMBER SECTETARY.,

. A.P. TRANSCO

REP. BY ITS CHIEF ENG

. A.P. TRANSCO

REP. BY ITS ASST. DIVISIAIONAL
ENGINEER.

PASSED IN 1A, NO. 431 OF 02 DT, 10.10} 3.}

1I0INAL JUDGE, CITY SMALL
-VI S8ENIOR CIVIL JUDGE, CITY GIVIL
COURT, AT, HYDERABAD, A.P.

PLAINTIFF,

AS PARTIES AS PER ORDERS
DEFENDANTS. «



2. The briel averments of the plamt are that the plaintiff | s

is a consumer of Low Tension power supply for contracted load of
50 KW under Service connection No. S.C. No. D- -6283/Cat II at

premises bearmg No. 1-8-169, Penderghast Road, Secunderabad

from 15- 12-1991. The defendant No.1 is a statutory body has to

regulate the distribution of electricity energy thtough various
oﬂices It is submitted that on 27-3-1993 the Officials of the board
visited the plaintiff premises and prepared the inspection notes in
the presence of K, Kishore and recorded the incriﬁxinating points
asg under: |

1. Meter Box glass is not available.

2. Meter Box seal is found to be tampered.

3. Found 4 Nos. meter cover, seals in tampered condition,.
4, The terminal cover seal is missing.
S, The representative of the plaintiff made an endorsement in

the said inspection notes that the inspecting staff removed the
meter box seal, CT Box seals and meter cover seal.:s from service
meter and provided two seals to the said meter.. He has also
endorsed that the said scals are preserved in a sealed cover. This
endorsement does not testify above incriminating -pofmts mentioned

in the report in Clause No.8 at page No.3 of the inspection notes

dated 27-3-1993,

‘l'he defendant No.4 has served the initial assessment notice on
8-4-1993 estimating the value of energy pilferage at Rs. 3,75,079-
25 ps. The defendant No.4 discqnnected the slupply. of the plaintiff

premises on 8-4-1993 and demanded to pay a sum of
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In six monthly instalments, The defendant No.3 op 16-4-1993
Permitted th.'e, plaintiff to Pay the above amount in foyr monthly
instalments commencing from 17-4-}19gg3, A bond was alse
obtained on 17-4-1993 by the board officials for the paylﬁent of the
said sum in féur instalments. Tte plainﬂﬁ aécordingly paid the

first instalments and the clectricity was restored on 19-4-1993

S



name J. Narsimha Rao and another were present at the time of the
testing the meter. M.R.T. Section people also obtained signature of
th.e Tepresentative of the plaintiff and also the officials of the D.P.E,
staff on test certificate on  18-8-1993 about their Presence.  The
test certificate discloses that the initial reading recorded in the

meter before testing was 003263 and the final reading recorded in

the said meter was 0703265.5. The observation .rﬁade in test

certificate that inside the meter after opening the seal was found to
be intact and the condition of the seals was found to be intact and
normal. The meter test r&ults recorded in the said test certificate
de not disclose any interference or medd]irig with the meter .
Thereby it is evidence that so called pilferage of energy based on
assumption and surmises is incorrect. The estimétion of the
pﬂferage of energy mentioned in the initial assessment notice dated
7- 4 1993 was also based om false presumptions. The plaintiff
submits that after receiving notice from the defendant No.3 filed
his objection for assessing the pilferage of energy at Rs. 3,75,798-
25 ps.  Defendant No.3 has not considered the object_ion’ raised by
the plaintiff herein and éome to the conclusion that there was
pilferage of energy by the plaintiff. He came to the conchision that
the plaintiff was running Bar and Restaurant and taking into
cqnsi&cration of electrical appliances used therein, aééumed that
the load factor in the day time from 10-30 am. to 6-30 'p.m. was
80% and load factor between 6-80 P.M. to 10-80 P.M. was 90%
and reduced the value of the loss of energy sustained by the Board

on‘*account of such pilferage by the plaintiff cstimatirig the same at
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Rs. 2,49,705-20 which is incorrect, The dcfcndant_ No.3 ought to

" have get aside the provisional asscssment dated 7-4.1993 and

of energy was 4716 units from 17-4-1993 t0 25-6-1993 which alse

indicates that the average bi-monthly consumption was the same

as was show'n‘ in the old meter, It is also submitted that when

*

meter box glass was not provided at the time of fixation, the same

without looking into the ground of appeal has confirmed the order

of the defendant No.3. Defendant Nos. 2 and 3 misapplied the

Provisions of the Terms and Conditions and wrongly assessed the

value of the cnergy for one year preceding to 27-3-199g3, The order
dated 15-9-
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date of reccipt of the order. The order of the defendant No.y

received by the plaintiff on 19-9- 1995 and the plaintiff apprehends

) that the defendant may disconnect the electricity supply in view of

the said order of the defendant No.2. Therefore prayed for

Permanent injunction against the defendants and furthcr prayed
for declaration that the order of defendant No.2 in appeal No.

4/94-95 of defendant No.3 is bad in law, null and void and not

-

bmdlng upon thc plaintiff,
3. The brief averme:ﬁts of the written statement filed by
the defendants are that the Service conmection in the plaintiff
premises was released in the name of P.C. Modi on 15-12-199] for
a sanctioned loan of 50 Kw under 8.C. No. D-6283 under
Category-II. As per the reports of the meter reader the regular
current consumption bills were issned on the consumer who was
pay];ng the current consumption charges as per the bills sent by
the defendant D-4, It is pertinent to mention that the meter reader
is not competent to deduct whether the seals of the meter position
are mtact or not. Generally the meter reader taking meter readings
at a tandom phase going to various places and he Will fiot obscrvfa
the condition of the meter. In any event it is neither the meter
reader nor Asst, Engineer of concerned Electricity Revenue Office
or Distribution is competent to deduct pilferage cases as per terms
and conditions of sﬁpply. In fact there is a scparate wing of
defendant board which is called Detection of pﬂferage of energy
which does the function of detection of pilferage of energy. The

contention of the plaintiff that he did not exceed the contracted




maximum demand of 50 KW and was only utilizing connected load
of 29.69 KW does not in any way absolve him from the act of
pilferage committed by him. M. Chiranjeevi, Assistant Divisional

-

Engineer, Hy.dm"abad inspected the plaintiff service connection on
27-3-93 at 13-20 hours and booked a pilferage case s?ncc th';
plaintiff was violating the terms and conditions of supply. The
representative of the plaintiff signed on inspection report on 27-3-
1993 and all the proceedings conducted by the inspecting officers.
Apart from this the plaintif who was also present during the
course of inspection also testified the spot inspection report after

observing the proceedings of inspection officer. ¥ at all there was

any grievance the plaintiff ought not to have signed the inspection

report or the plaintiff could have expressed his observations on the

inspection réport before signing it. ‘The fact that the meter glass
was not available and the meter seals were found tampered itself
pfoves beyond reasonable doubt that the plaintiff was indulging
the pﬂferagé. of energy. The defendant denied that the test
certificate of M.RT. Lab do not disclose any interference or
meddling with the meter. Ther M.R.T. test certificate will not
indicatc. any internal interference with the meter mechanism. It is
further #ubmitted that the defendant No.2 and def;:ndant No.3
have given a very fair hearing of the plaintiff and based on the
records available and produced by both sides they have arrived at

a judgment. The orders do not suffer any material irregularity or

any illegality. The defendant No.3 has directed the plaintiff to pay .

the balance amount of Rs. 2,49,705-20 which is in consondnce *




terms and conditions of supply. It is submitted that no cause of

? actiqn arose and the suit is totally devoid of merits and substance

®s
and liable to be dismissed,

4, In view .of the above pleadings the following issues

were framed,

1. Whether the plaintiff is entitled for the relief of declaration

and order passed by defendant No.2 on 15-9-95 is illegal

and void?

9. Whether the plaintiff is entitied for the relief of injunction
as prayed for?

3. To what relief.
5. 7 On behalf of the plaintiff P.W.1 and : P.W.2 are
examined and got marked Exs.A-1 to A-8. |
6. On behalf of the defendants D.W.1 and D.W.2 were
examined. The defendants got marked two documents and in the
chief examination of D.W.1 the documents are mentioned as
Exs.A-1 and A-2 instead of Exs.B.1 and B.2. Therefore it may be
treated as Exs.B.1 and B.2.

7. ISSUE NO.1

It is contended by the learned counsel appearing for
the plaintiff that D.W.1 in his cross-examination clearly admitted
thht accordJng to M.RT. report there was no tampcrmg Since
there is no tampering of electricity the plaintiff is entrrlcd for rclief
of declaration and that the order passed by defendant No.2 on 15-
9-95 is illegal and void. Contrary to this arguments the learned

counsel appearing for the defendants submitted that the Civil




Court has no Jurisdiction to entertain any suit or pProceeding in
respect of any matter which an assessing officer or an appellate
authority or adjudicating officer who are appointed under secti.ons
126 or 127 of Electricity Act 2003, He further submitted that the
Civil Court jurisdiction is barred as there is alternative statutory
remedy available in the Act, The plaintjﬂ‘ should not prefer the suit
in the Civil Court and there is only remedy avajlable; but the
plaintiff to "procecd under 226 of the Constitution. Therefore
prayed for dismiss the suit with costs. In support of his
arguments he relied upon a decision reported in (1997) 5 Supreme
Court Cases page 120 held in between PUNJAB STATE
ELECTRICITY BOARD AND ANOTHER, APPELLANTS vs, ANSWANI
KUMAR, RESPONDENT, wherein it was held that
“Whé:n the provision for appeal bjz wajf of review
has been provided by the statutory instructiohs,
ar\ld the parties ére directed to avail of the
remedy, the authorities are enjoined to consider
all the objections raised by the consumer and to
pass, after consideration, a reasoned order in
that behalf? so that the agg'ieved consumer, if
not satisfied with the order passed by the
A_Boar(.i] appellate authority, can avail of the
'7 rcmc;ly available under Article 226 of the

Constitution, Therefore, by necessary

implication, the appropriate competent authority .

should hear the parties, consider their

he |



10

objections and pass the reasoned order, either
accepting or negativing the claim. Of course it is

not like a judgment of a ¢jvil court.”

8. No issue is framed by this court whether civil court
has no jurisdiction or not. But to grant the relief prayed by the
Plaintiff it is necessary to see whether the civil court has got
jurisdiction to entertain the suit or n-ot. It is relevant to read
Section 145 of the Flectricity Act, 2003, Section 145 reads as
follows:

‘No civil court shall have jurisdiction to
entertain any suit or proceeding in ICS]?CCT, of

any matter which an assessing officer referred to

in section 126 or an appellate authority referred

In section 127 or the adjudicating officer
appointed under this Act is empowered by or

under this Act to determine and no injunction

shall be granted by any court or other authority

ﬁ1 respect of any action taken or to be taken in
pursuance of any power conferred by or under

this Act.”

9, . The plaintiff preferred Appeal under Ex;A—S confirmed
the order of the defendant No.3, D.W.1 in his cross-examination
Admitted that according to the M.R.T. report there is no tampering
but added that the consumer indulged external network, meter

box, meter cover seal, meter terminal cover seal and: meddled with

the meter to manipulate the consumption. The M.R.T. test report

A
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of the meter will not indicate the pilferage as it was tested in Lab
without any by passing. From the above cxplanation by D.W.1 the

M.R.T. report canmnot indicate the pilferage of power as it was

tested in lab without any by passing. )
10. Section 145 is very clear that the civil court has no

jurisdiction to entertain any suit of proceeding against the orders
passed by the appellate authority. 1 have also perused the
judgment citeéi by the learncd counsel for the defendant wherein

the Honble Supreme Court opined that when the provisions of

appeal by way of review has been provided by statutory

instructions and the parties are directed to avail the remedy. Even
after that if the party aggrieved they can avail of the remedy under
026 of the Constitution. From the above citation and section 145
of the Act it is very much cless that the civil court is not having
any jurisdiction o entertain the matter against the order passed’by
authority L}Ildf:r the Act. Moreover the order passed under Ex.A-8

a well reasoned order, therefore entertaining of this suit does not

arise and it is barred by jurisdiction. Therefore the suit is liable to

be dismissed. 1answer this issue accordingly against the plaintiff.

11, ISSUE NO.2

Since the civil court has 1o jurisdiction to entertain

the suit the answcdng of this issue is not necessary.

-
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“FOR DEFBNDANTS,
“Ex.B.1 Inspebfipg reéport dated 3-4-1993.

12

12 SSUE NO.3

In the result, the suit ig dismisseq. Fach Party do

bear their gwn costs,

. DICTATED o THE STENO AND
TRANSCRIPTION, CORRECTED AND PRO

THE OPEN COURT ON 16th December 2003,

R - VI SENIOR CIvIL, JUD(}E,
CITY CrvrL, COURT.AT: HYDERABAD.

APPENDIX OF EVIDENCE

WITNESSES_ EXAMINED FOR ]
PLAINTIFF ' DEFENDANTS
PW. 1K, Radheshyarm D.W.1 GV Ramana Raqo
P.W.2 Katara Kishore D.w.2 M, Chiranjeey;

EXHIBiTS MARKED
T

FOR PLAINTIFR S

Ex.A-1 Initiz) assessm-‘eﬁatfﬁéticgdated ’f:§4—1993. )
Ex.A-2 Test Certificate for I I ters, Dy, 18-8-937; »

- Ex.A~4 Lr, No. CE/MZ/HYD/T&P:SMRI‘: F: PA: D. Ne. 1574:95,

dated 15-9- 1995

. BXA-5 Judgment COPY in C.C. No, 157 of o5,

‘Ex.A-6 Charge sheet n C.C. 157 of 1995 '
EX.A-7 Depdkition ofP.W.1to P.W.4 in ce, No. 157 of.95
Ex.A-8 Proc(,_ ? ings of the Chief Engineer in Appeal 4/94-95,

Ex.B.2 Provisional Assessment notice dated 7-4-2003
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