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OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS &
SERVICE TAX
HYDERABAD II COMMISSIONERATE :
3%° FLOOR (Annexe): SHAKKAR BHAWAN: L.B.STADIUM ROAD
BASHEERBAGH::HYDERBAD - 500 004

0.R.N0.77/2010-Adjn.ST

\X:}S/Greenwood Estates,

5-4-187/3 & 4, 11 Floor,
M.G.Road,

‘Secunderabad - 3. [By Speed Post]

Date:29.09.2010

Gentlemen,

Sub: Service Tax- Works Contract Services - M/s Greenwood

Estates - Non payment of Service Tax— Issue of Show Cause Notice
-Intimation of Personal Hearing-Reg.

Rk

I am directed to inform that the Additional Commissioner is.pleased
to fix personal hearing in this case on 12.10.2010 at 11.30 Hrs. You
are therefore requested to attend personal hearing in person or through a
counsel with all your replies/defense before the Additional Commissioner
at Office of the Commissioner of Central Excise, Customs & Service Tax,

Hyderabad-II Commissionerate, 3™ Floor ( Annexe), Shakkar Bhavan
-L.B.Stadium Road, Basheerbagh, Hyderabad.

2. If you fail to appear for the personal hearing on the date fixed as
mentioned above, the case will be decided on merits/ evidence available

in the records.
Yours fa‘! I

) rintenaent (Adjn.)

Sup




GREENWOOD ESTATES

Shop No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003.

To,

Mr. R.L. Ramesh,

Asst. Commissioner, Service Tax
Office of the Commissioner of Custom,
Central Excise & Service Tax,
Hyderabad -II, Commissionerate,
Shakar Bhavan, Basheerbagh,

Hyderabad. Date: 27.01.2010.

Dear Sir,

Ref: Your summons dated 13.1.2010 vide letter no. HQST No.: 56/09 AE -1V
4.1.2010 for personal appearance at 11 am on 27.01.2010.

Mr. Shankar Reddy, DGM- Administration has unexpectedly taken leave today for
personal reasons. He is aware of all the matters regarding service tax. I request you to
grant us another date for a personal hearing. However, [ am sending you a

. representation along with the copy of all documents requested for along with this letter.

Thank You.

Yours sincerely,

For Greenwood Esﬁes,
- “‘
m Odi, 7 -’"'i

Managing Partner




_

- To,

Mr. R.L- Ramesh

Asst. Commissioner, Service Tax
Office of the Commissroner of Custom,
Central Excise & Service Tax,
Hyderabad -, Commissionerate,

- Shakar Bhavan, Basheer‘oagh,

Hyderabad. Date: 25 01.2010.

Please find enclosed scanned copies of following document on 2 CcD as requested by S

a. Bank statements from 142005 till 31 12.2009.

b, Copies of all sale deeds and construction contracts.

c. Books of accounts from 1.4 2005 611 3} 03.2009.

4. Un audited vooks of accounts from 1.4.2009 till 31.12.2009.

We are unable 10 meet your request for provid'mg a month wise statement of amounts :
received towards sale deed, eonstruction contract, etc., fof comparison with the '
balance sheet as WO are not sure as to how 10 make such a statement. Ttisnot
to distinguish payments received from customers towards sale deed, construction
agreement, T, stamp duty and other charges etc., a8 payments are received from
customers on an adho¢ basis. In oW pooks of accounts, W are debiting these costs
eriodically a3 and whent due to the customer account. payment received from them
are credited 10 their accounts- Therefore, the ledger cOPY of each individual cu
needs 10 be looked 1nto to determine the details of payments towards Sai€

consideration, VAT, registration charges, Si¢- Ledger copies of eve
enclosed in the CD-

Further, several customers have paid us advances towards purchas® of flats /- villas

amounts are receive

may vary from customer 10 customer saie deed (in gmgéé' construction
agreement) is executed 10 favour of the customer. Theretore, it

make 2 raonth Wise detailed staternent as requested by you.

w
\/ 1 cenu® Brcise 3. Sees




GREENWOOD ESTATES

% . #5-4-187/3 & 4, i Fioor, Soham Mansion, M.G. Road, Secunderabad - 500 003}_- : '

Phone : +91-40-66335551, Fax

Further, we are not to certain about our liability under service tax rules and the
method of computation to be adopted for payment of service tax. We are unsure about. -
the section under which we are liable to pay service tax i.c., under works contract or .

under residential complex services. In light of circular 108/2/2009 we believe that we

do not fall under the ambit of service tax.

However, please find enclosed a month wise statement of receipts from customers.
Please note that this statement does not bifurcate payments received towards sale
deed, construction contract, finishing and completion services, VAT, service tax,
stamp duty and registration charges, etc. Further it does not distinguish payments
received towards sales made for phases/blocks/residential units completed prior to the
notification of service tax u/s. 65(105)(zzzh) or 65(105)(zzzza). Thercfore, it may
be difficult to compute service tax liability based on the monthly receipts statement.

We request you to please clarify the ambiguity in the application of service tax and
the method for computation of service tax liability. Please clarify the following:

a. Whether we are liable to pay service tax under works contract or residential .
complex services. '

b. Can we exclude residential units whose construction was completed before
respective date of notification.
¢. Can we exclude payments made towards sale deed, VAT, service tax, stamp

duty and registration charges, etc., and calculate service tax liability only on
value of construction contract. '

d. Can we exclude construction contracts executed prior to date of notification.

We await your advise on the above issues so that we can prepare a month wise

statement as requested by you. Please write to us if any further details or information o
is required. ' ' ‘

Thank ¥ ou.

Yours sincerely,
Greenwood Estates,

oham Modj,
Managing Partner

Page 2 of 2




. GREENWOOD ESTATES

Shop N.o.'l, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003. .

To,

THE ADDITIONAL COMMISSIONER OF CUSTOMS,

CENTRAL EXCISE & SERVICE TAX,

HYDERABAD Il COMMISSIONERATIL,

L.B. STADIUM ROAD, BASHEERNAGH,

HYDERABAD 500 004. _ Date: 16.06.2010

Sub: Reply to Show Cause Notice (SCN) viz., Mo. 77/2010-ST (HQST No. 56/09 - AE 1V)
dated 21.05.2010 issued to M/s Greenwood Estates, Secunderabad.
Ref.: Our Service Tax registration no. AAHFGO711B-ST001.

1. M/s. Greenwood Estates is a partnership firm engaged in the business of construction
of residential units. M/s. Greenwood Estates had undertaken a venture by name
Greenwood Residency. M/s, Greenwood Estates had obtained service tax registration
and made payments of service tax for the receipts pertaining to the period December
2007 to December 2008,

2. With respect to residential units constructed and sold M/s. Greenwood Fistates has
entered into two agreements, namely ‘Sale Deed” for conveying the title of fand along
with the semi-constructed apartments and. another “Construction Agreement” for
sonstruction of the semi {inished house. -

3. Initially, upto December 2008, when amounts were reccived by the M/s. Greenwood
Estates some amount was paid towards service tax in spite of having doubt and lot of
confusion on the applicability of service tax. Later, on the issue of the clarification
vide the circular No. 108/02/2009 dated 29.01.2009 by the department the M/s.
Greenwood Estates had stopped collecting and discharging service tax liability on the
amounts collected in respect of the construction agreement as they were of the
bonafide belief that they were excluded vide the personal use clause in the definition
of residential complex.

4, Investigation was taken up by the departiment and summons dated 13.01.2010 were
done for the submission of retevant records/documents/information for which the M/s.
Greenwood Estates had extended full cooperation. '

5. Subsequently, the Additional Commissioner has issued a show cause notice dated
21.05.2010 to the M/s. Greenwood Estates to show cause as 1o why:

a. An amount of Rs.9,20,133/- payable towards Service Tax, Education

Cess and Secondary and Higher education cess shculd not be

demanded under section73(1) of the Finance Act,[994 (hereinafier

referred to as the Act) for the period January 2009 to December 2009;

Interest on the above should not be demanded-undii séction 75 of the

/;;Ct;'l der secti 76 7’376us~;1{w‘zs(‘.entra!Exc'\seand f-~' .
= dcfgzl:c)l(e;?‘roi; f}fg;rllons - 77 and I9aghyderabad thouldyfigt be
| ' ' s\comnntsaeicmmrate. e
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GREENWOOD ESTATES

Shep No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003.

In as much as :

a. Whether the M/s. Greenwood Estates is liable to service tax in respect of the
amounts received during the above period?

b. Whether the M/s. Greenwood Estates had intended to evade the payment of duty?

¢. Whether penalty under section 76 and 78 be imposed simultaneously?

Submissions:
In reply to the above propositions — _
1. M/s. Greenwood Estates submits that the SCN has been issued without considering
the factual position and the relevant provisions and hence the same has to be set aside.

2. The facts in respect of the project in the subject SCN are that the M/s. Greenwood
Estates has constructed flats and the transaction with the customer was in two folds as
under:

a. M/s. Greenwood Estates sold the undivided share of land along with the semi-
constructed residential unit to the customer. '

b. Subsequently the customer/owner of the land along with the semi-built up unit
gets the construction done by the M/s. Greenwood Estates. .

3. Whereas the SCN has assumed that the M/s. Greenwood Estates constructs HOUSES
and that it sells the land in the first agreement entered with the client. It can be seen
from this that the SCN has been issued without considering the actual facts and has
been issued just for the purposes of creating an issue. Hence for this reason itself it
shall be set aside. It was held in the case of SCT v BPL Lid. [2010] 24 STT 220
(KAR) by the Honourable High Court that “Without ascertaining the actual facts, the
substantial questions of law could not be answered.

4. In respect of the first fold there is no construction service provided by the M/s.
' Greenwood Estates to their customer as there is no distinct service provider and

receiver. Therefore there is no service tax on the same. This is not disputed by the
department as well,

5. In your SCN you have claimed that Rs. 9,20,133/- payable towards service tax,
education cess and secondary and higher education cess. The amount you are
narrated is wrong and the actual amount payable is only Rs. 2,38,589/- towards

service tax, education cess and secondary and higher education cess from January
2009 to December 2009, :

e

-




GREENWOOD ESTATES

Shép No.1,2 & 3, Ground Floor, Hariganga Compiex, Ranigunj, Secunderabad - 500 003.

© 6. In respect of the second fold of the transaction there was always a doubt regarding the

applicability of service tax as the definition of residential complex mentioned in
section 65((9/a) states that where such a complex is for personal use then no service
tax is payable. The definition is extracted below: '
“residential complex” means any complex comprising of—

(1) a building or buildings, having more than twelve residential units;
(i) a common area; and

(i) any one or more of facilities or services such as park, lifi, parking space,
community hall, common water supply or effluent treatment system, located within a
premises and the layout of such premises is upproved by an authority under any law
Jor the time being in force, but does not include a complex which is constructed by a
person directly engaging any other person Jor designing or planning of the layout,
and the construction of such complex is intended Jor personal use as residence by
such person.

Explanation—For the removal of doubts, it is hereby declared that for the
purposes of this clause,—-

(@) “personal use” includes permilting the complex for use as residence by another
€rson on rent or without consideration;
p

(b) “residential unit” means a single house or a single apartment intended Jor use
as a place of residence;

In this case where it says that where the complex is used for personal use of ‘SUCH
PERSON” then no liability. But who is SUCH PERSON was not clear.

=

The same was clearly clarified in the recent circular no. 108/02/2009 —ST dated
29.02.2009. This was also clarified in two other circulars as under :

a. F.No. B1/6/2005-TRU, dated 27-7-2005

b. F.No. 332/35/2006-TRU, dated 1-8-2006

8. M/s. Greenwood Estates submits that Board Circular No. 108/2/2009-S.T., dated 29-
1-2009 states that the construction for personal use of the customer falls within the )
ambit of exclusion portion of the definition of the “residential complex™ as defined u/s

65(91a) of the Finance Act, 1994 and accordingly no service tax is payable on such
transaction. :




GREENWOOD ESTATES

Shep No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003,

Relevant extract

Further, if the ultimate owner eviers into u contract for construction of a
reudentml complex with a promoies/suilder/developer, who himself provides service
of design, planning and construction: and afier such construction the ultimate owner
receives such properly for his personcl use. iften such activity would not be subjected

to service fax, because this case wou/a Jail under the exclusion prawded in the
definition of vesidential complex’..

M/s. Greenwood Estates submits that with the above exclusion, no service 1ax is
payable at all for the consideration pertaining to construction service provided for its
customer and accordingly the SCN is void abinitio,

10. Further the notice has bought a new theory that the exemption for personal use as

stated in the definition would be available only if the entire eomplex is for personal
use of ONE person. The M/s. (Jrf.enwuud Estates wishes to stite that while
mterpretmg the law no words should be added or deleted The law shou'd be read as it
iS inits entirety. The relevant part of the circular is 2s, under

- Further, If the ultimate” owneér ‘enters into a contract for consir. uction of a
reszdenttal complex with a promoter/builder/developer, who himself provides service
of deszgn planning and construction; and a ifter such construction the ultimate owner
receives such property for his personal use, then such activity would not be subjected

fo service tax, because this case would fc'z’l zma’er the exclusion prov:ded in the
definition of ‘residential complex’...”

11. The M/s. Greenwood Estates wishes to highlight that neither in the definition ner in

the clarification, there is any mention that the entire complex shouid be used by one
person for his or her residence to be eh;,,lb!e for the exemption. The exemption would
be availab]e if the sole condition is satisfi u.. i.c. personal use.

12. The M/s. Greenwood Estates subinits the preamble of the referred circular for

understanding what issue exactly the board waated to clarify. The relevant part of the
zud circular (para 1) is extracted hercunder for ready reference.

.Doubts have arisen regarding the cipplicability of service tax in a case wheve
deveroper/bm!aer/pr'omoier enters it a c.greement with the ultimate ovwner for
selling a dwelling unit in a rvesidential compiex a: any stage of construction (or even
prior (o that) and who makes cerstruction linked payment .. ” (Para 1)

A




GREENWOOD ESTATES

Shep No.1, 2 & 3, Ground Floor, Hariganga Complex, :R:a'higunj, Secunderabad - 500 003,

13.

14.

15.

16.

The M/s. Greenwood Estates submit that from the above extract, it is clear that the
subject matter of the referred circular is to clarify the taxability in transaction of
dwelling unit in a residential complex by a developer. Therefore the clarification aims

at clarifying exemption of residential unit and not the residential complex as alleged -
in the notice.

The M/s. Greenwood Estates submits that it is important to consider what arguments
are considered by board for providing this clarification. The relevant part as
applicable in the context has been extracted as under for ready reference. -

“..It has also been argued that even if it is taken that service is provided to the
customer, a single residential unit bought by the individual customer would not fall in
the definition of ‘residential complex’ as defined for the purposes of levy of service
tax and hence construction of it would nol atiract service tax...” (Para 2)

The M/s. Greenwood Estates submits that the argument is in context of single
residential unit bought by the individual customer and not the transaction of

residential complex. The clarification has been provided based on the cxamination of
the above argument among others.

The M/s. Greenwood Estates submits the final clarification was provided by the board
based on the preamble and the arguments. The relevant portion of the circular is
provided here under for the ready reference. _
“... The matter has been examined by the Board. Generally, the initial agreement
between the promoters/builders/developers and the ultimate owner is in the nature of
‘agreement fo sell’. Sucha case, us per the provisions of the Transfer of Properiy Act,
does not by itself create any interest in or charge on such property. The property
remains under the ownership of the seller (in the instant case, the
promoters/builders/developers). It is only after the completion of the construction and
Sfull payment of the agreed sum that a sale deed is executed and only then the
ownership of the property gets transferred lo the ultimate owner. Therefore, any
service provided by such seller in connection with the construction of residential
complex till the execution of such sale deed would be in the nature of ‘self-service’
and consequently would not attract service tax. Further, if the ultimate owner enters
into a contract for construction of « residential complex with «a
promoter/builder/developer, who himself provides service of design, planning and
construction; and after such construction the ultimate owner receives such property
Jor his personal use, then such activity would not be subjected to service tax, because

this case would fall under the exclusion provided in the definition of ‘residential
complex’. However, in both these situations, if services of any person like contractor,

designer or a similar service provider are veceived, then such a person would be
liable to pay service tax...” (Para 3)




GREENWOOD ESTATES

Shop No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - SOQ 003.

17.

18.

19.

20.

21,

22,

The M/s. Greenwood Estates submits that the clarification provided above is that in
the under mentioned two scenario service tax is not payable. -

a. For service provided until the sale deed has been executed to the ultimate

owner.

b. For service provided by entering into construction agreement with such
ultimate owner, who receives the constructed flat for his personal use.

The M/s. Greenwood Estates submits that it is exactly the facts in their case. The first

clarification pertains to consideration received for construction in the sale deed
portion. The second clarification pertains to construction in the construction
agreement portion. Therefore this clarification is applicable to them ibid. :

The M/s. Greenwood Estates has very narrowly interpreted by the department without .

much application of mind and has concluded that if the entire complex s put to
personal use by a single person, then it is excluded. The circular or the definition does
not give any meaning as to personal use by a single person. In fact it is very clear that
the very reason for issuance of the circular is to clarify the applicability of residential
unit and not the residential complex.

Where an exemption is granted, the same cannot be denied on unreasonable grounds
and illogical interpretation as above. In the definition “complex which is constructed
by a person directly engaging any other person for designing or planning of the
layout, and the construction of such complex is intended for personal use as residence
by such person.” Since the reference is “constructed by a person” in the definition, it

cannot be interpreted as “complex which is constructed by ONE person.....” similar.

the reference “personal use as residence by such person” also cannot be interpreted as
“personal use by ONE persons” Such interpretation would be totally against the
principles of interpretation of law and also highly illogical.

The M/s. Greenwood Estates submits that the entire amount of service tax paid is
eligible for refund. Further M/s. Greenwood Estates submits that when the levy does

not exist, then payment of penalty does not arise and hence the SCN has to be set
aside.

Without prejudice to the foregoing, M/s. Greenwood Estates further submits that non-
taxability of the construction provided for an individual customer intended for his
personal was also clarified by TRU vide its letter dated F. No. B [/6/2005-TRU, dated
27-7-2005 during the introduction of the levy, therefore the service tax is not payable
on such consideration from abinito. '
Relevant Extract




GREENWOOD ESTATES

Shep No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003.

“13.4 However, residential complex having only 12 or less residential units would  not

23.

be taxable. Similarly, residential complex constructed by an individual, which is-
intended for personal use as residence and - is constructed by directly availing

services of a construction service provider, is also nof covered under the scope of the
service tax and not taxable”

Without prejudice to the foregoing, M/s. Greenwood Estates further submits that the
board in between had clarified in an indicative manner that the personal use of a

residential complex is not liable for service tax in the Circular F. No. 332/35/2006-
TRU, dated 1-8-2006.

24,

25.

26.

2. Again will service tax be Commercial complex does not foll
applicable on the same, within the scope of “residential |
in case he constructs complex intended for personal use”.
commercial complex for Hence, service provided for
himself for putting it on construction of commercial complex
rent or sale? is leviable to service tax.

Will the construction of an Clarified vide F. No. B1/6/ 2005-TRU,
individual house or a dated 27-7-2005, that residential
bungalow meant for complex  constructed by  an
residence of an individual, intended for personal
individual  fall  in use as residence and constructed by
purview of service lax, directly availing services of a
is 50, whose | construction service provider, is not
responsibility is there liable to service tax.
for payment?

Without prejudice to the foregoing, M/s. Greenwood Estates further submits that-
Honorable CESTAT, Bangalore, has granted the stay in the case of M/s Classic
Promoters and Developers, M/s Classic Properties v/s CCE Mangalore 2009-TIOL- -

1106-CESTAT-Bang relying on the Circular No. 108/02/2009-ST dated 29.01.2009,
therefore the impugned notice is not in order.

Based on the above the- M/s. Greenwood Estates was of the bonafide belief that
service tax was not payable and stopped collecting and making payment. Hence
where service tax is itself not payable ther: the question of non payment raised by the
SCN is not correct and the entire SCN has to be set aside based on these grounds only,

Without prejudice to the foregoing M/s. Greenwood Estates submits that the SCN
states that in respect of the construction agreement services are provided by the M/s.
Greenwood Estates and there exists service provider and receiver relationship
between them and hence it invariably attracts service tax.

N




GREENWOOD ESTATES

Shep No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003.

27.

28.

29.

30.

31.

32.

M/s. Greenwood Estates wish to submit here that for any activity to be a taxable
service few conditions mentioned below have to be satisfied: -

There must be a defined service provider

There must be a defined service receiver

The activity under question should be a defined activity

. During the period that is under guestion the levy must be in existence.
All these conditions have to be fulfilled simultancousty and cumulatively.

e op

In the instant case the condition ‘¢’ is not fulfilled as the complex that is constructed
falls under the exclusion portion of the residential complex definition and for other
reasons already mentioned above. Hence eventhough the other 3 conditions are

satisfied it does not mean that the activity is a taxable service. Hence the SCN should .
be set aside.

Further the M/s. Greenwood Estates submits that in the Finance Bill 2010 there was
an explanation added to the section 65(105)(zzzh) of the Act where the taxable
service construction of residential complex is defined. In this respect, in the
clarification issued by the TRU vide D.O.F. No0.334/1/2010-TRU dated 26.02.2010 it
was stated that in order to bring parity in tax treatment among different practices, the
said explanation was inserted. The circular also clarifies that by this explanation the
scope has been enhanced. This gives the conclusion of the same being prospective and
also clarifies that the transaction between the builder and buyer of the flat is not
taxable until the assent was given to the Bill. Hence this shows that the transaction in
question is not liable to service tax for the period under question.

Without prejudice to the foregoing M/s. Greenwood Estates submits that if the
transaction is considered as taxable and there is service tax liability then the M/s.
Greenwood Estates would be eligible for CENVAT credit on the input services and
capital goods used and hence the liability shall be reduced to that extent. The SCN has -
not considered this and has demanded the entire service tax.

INTEREST

Without prejudice to the foregoing M/s. Greenwood Estates submits that when service
tax itself is not payable, the question of interest and penalty does not arise.

M/s. Greenwood Estates further submits that it is a natural corollary that when the
principal is not payable there can be no question of paying any interest as held by the
Supreme Court in Prathiba Processors Vs. UOL, 1996 (83) ELT 12 (SC).

NI

-8-




GREENWOOD ESTATES

Shep No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003.

33.

34.

35.

36.

PENALTY

Without prejudice to the foregoing, M/s. Greenwood Estates submits that service tax
liability on the builders till date has not been settled and there is full of confusion as
the correct position till date, With this background it is a settled proposition of law
that when the assessee acts with a bonafide belief especially when there is doubt as to
statute also the law being new and not yet understood by the common public, there
cannot be intention of evasion and penalty cannot be levied. In this regard we wish to
rely upon the following decisions of Supreme Court. _

® Hindustan Steel Ltd. V. State of Orissa ~ 1978 (2) ELT (J 159) (SC)

(iiy  Akbar Badruddin Jaiwani V. Collector — 1990 (47) EL.T 161(SC)

(i)  Tamil Nadu Housing Board V Collector — 1990 (74) ELT 9 (SC)

Therefore on this ground it is requested to drop the penalty proceedings under the
provisions of Section 76.

Further section 80 of Finance Act provides no penalty shall be fevied under section
76. 77 or 78 if the assessee proves that there is a reasonable cause for the failure. The
notice in the instant case was under confusion as to the service tax liability on their
transaction, therefore there was reasonable case for the failure to pay service tax,
hence the benefit under section 80 has to be given to them.

Further the SCN states that the M/s. Greenwood Estates was well aware of the
provisions and that they have misinterpreted the provisions with an intent to evade
payment of duty. But M/s. Greenwood Estates submits that when there is a confussion
prevalent as to the leviability and the mala fide not established by the department, it
would be a fit case for waiver of penalty as held by various tribunals as under. F urther
there cannot be an intent to evade payment of duty in such cases and just because the
M/s. Greenwood Estates has not interpreted the law properly it cannot be said that
there was an intent to evade payment of tax. This does not prove the malafide intent at
all.

a. The Financiers vs Commissioner of . Ex., Jaipur 2008 (009) STR 0136 Tri.-
Del

b. Vipul Motors (P) Ltd. vs Commissioner of C. Ex., Jaipur-1 2008 (009) STR
0220 Tri.-Del '

¢. Commissioner of Service Tax, Daman vs Meghna Cement Depot 2009 (015)
STR 0179 Tri.-Ahmd '
The SCN has levied penalties under sections 76 and 78. M/s. Greenwood Estates wish
to submit here that penalties under Sections 76 and 78 are mutually exclusive and
both the penalties cannot be imposed simultaneously. In this regard reliance is placed
on the following decisions: ) '
a. Opus Media and Entertainment Vs Commissioner of C. Ex., Jaipur 2007 (8)
STR 368 (T).

b. The Financers Vs Commissioner of Central Iixcise, Jaipur 2007 (8) STR 7 (T).




. GREENWOOD ESTATES

Shep No.1,2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003.

37. MJ/s. Greenwood Estates crave leave to alter, add to and/or amend the aforesaid -
grounds.

38. M/s. Greenwood Estates wish to be heard in

person before passing any order in this
regard.

Thank You.

Yours sincerely,
FornGREENWOOD ESTATES,

Soham Modi
Managing Partner.

-10 -




GREENWOOD ESTATES

Sheop No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003,

To,

The Additional Commissioner,

‘Group I1I, Hyderabad — II Commissionerate,

L.B. Stadium Road,

Basheerbagh,

Hyderabad — 500004. Date: 16.08.2010.

Dear Sir,

Sub.: Intimation regarding payment of service tax from 01.07.2010 - Reg.
Ref.: STC No. AAHFG0711BST001.

1.

3.

With reference to above, we would like to inform that we are Builders/Developers of
Residential Apartments. We wish to recall our letter no. Nil dated 12.03.2009 where
in, we had informed that we would not be liable for service tax and accordingly we
had stopped remitting the payment of service tax also.

The reason for termination of payment of service was as under

a. Single Agreement: since the transaction involved is sale’ of 1mmovable '

property (stamp duty has been suffered) service tax would not be payable in

view of the Gauhati High Court in case of Magus Construction (P) Ltd., (2008 |

(11) S.T.R. 225 (Gau.)) and circular no. 108/02/2009-ST dated 29.0.2009.

b. Sale deed & construction agreement: For the consideration relating to Sale
Deed the stand same as mentioned for single agreement would be applied. In
case of construction, since the construction is for the customer for his personal
use, the same has been excluded in the definition of the Residential Complex,
which was also clarified vide Circular no. 108/02/2009-ST dated 29.01.2009.

c. Customer was not reimbursing the service tax, since the same was not liable
based on the above view.

Now we understand that, recently there are amendments vide the Finance Act, 2010
r/w recent circulars and notifications issued in this regard. The essence of the

- amendment is that if we receive any amount/advance prior to taking completion

certificate, then we would be liable for service tax under “Construction of Residential
Complex Service”, whereas if the entire consideration is received post obtaining
completion certificate, then the same would be totally excluded from the service tax.
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. We under stand that such explanation inserted is not constitutionally valid for the
- reason that this intends to tax transfer of immovable property by apply the Doctrine of
Pith and substance. Transfer of immovable property has been governed by List II of
the seventy Schedule to Indian Constitution, which is exclusively state subject and

union cannot levy tax on the same. Interim stay by the Bombay High Court has also
been granted in this regard.

. Further we understand, since the taxable object in the instant case is “Residential
Complex”, which excludes personal use of the customer. Therefore insertion of this
explanation in the taxable service definition does not dilute our view taken in our
earlier letter. Further to illustrate this with an example in construction of a single -
independent house and advance is take prior to completion certificate would not be

liable for service tax even w.e.f. 01.07.2010. Similarly the personal use complex
would also be not liable for service tax. '

- However if we intend not litigating on the above ground, we understand that such

- amendment is prospective and applicable only from 01.07.2010 for the reasons

- mentioned below. : '

a. Since there is no specific retrospective provision in Finance Act 2010 as provided
for the explanation inserted for “Commercial Coaching & ftraining Center
Service”.

b. The explanation was inserted to enhance the scope of the existing service and
hence the same can be only prospectively and Mf;etrospectively. This view is
also supported by a recent decision of Supreme Court in case of union of India v.
Martin Lottery Agencies Ltd. (2009) 20 STT 203(SC). :

¢. Circular F.No.334/03/2010-TRU dated 01.07.2010 clarifies that this service came
into effect only after 01.07.2010 and further the receipts received prior to such
date was not liable for service tax as the same was specifically exempted.

- Hence the transactions and receipts prior to 01.07.2010 are not liable to service tax at
all. In the instant case the taxable event is “Construction of Complex” and for such
-construction of complete if the consideration has been received in advance/
installments before the completion certificate then the same us deemed to be taxable

service. Therefore the construction (taxable event) performed prior to 01.07.2010
would not be taxable.
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8. Based on the above explanation, we have approached our customer, whether they are
willing to reimburse service tax. Most f the customers expressed their willingness to.

pay service tax if at all they are liable from 01.07.2010at 2.575% for the amounts
payable by them after this date. '

9. Hence we would be paying only in respect of amounts received after 01.07.2010. We
- would be paying service tax at the rate of 2.575% (i-e., on 25% of value @ 10.3%). C
block completed and occupancy certificate applied for and awaited. Service tax shall

be paid for all blocks. We understand this exemption would not be eligible subject to
following condition. :

a. Not availing the CENVAT credit ,

b. Not availing exemption under notification 12/2003-ST as amended.

¢. Not only completion and finishing services in relation to residential complex.

d. Value of goods and materials supplied or provided or used for providing the
taxable service by the service provider should be iricluded in the value.

¢. Cost of land has not been separately recovered from the buyer by the builder or
his representative,

10. In our case we have satisfied all the condition above and hence we would be paying -
service on the amount received after 01.07.2010, '

11. We had earlier classified ourself under works contract service as per the advice of the
Additional Commissioner under works contract service upto Dec 2008 later the

~ payment was stopped in view f exclusion for personal use. Now our customer are
willing to pay service tax at 2.575% levied under ‘Residential Complex Service’

hence we intend to pay the same accordingly as long as the same is reimbursed by the
customer.

- 12.'We hope all our understanding is corrected and we would be glad to provide you with |
- -any further information that may be required in this regard. We request you to kindly

confirm the same so that we can start collecting and making the payment of service
tax. ‘

Kindly acknowledge the receipt of the same.

Thank You,
Youss Faithfully,
cenwood, Estates,

A -

anaging Partner. P;&B i

CC to AC/DC, Asst. Commissioner (A.E).
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To,
The Additional. Commissioner,
Anti Aviation, Service Tax

Central Excase Customs & Service Tax
Commissionerate il

Hyderabad. Date: 13.09.2010

Respected Sir

Sub: Gentle foliow up on our earlier letter - Reg
Ref: Our letter dated 16.08.2010.

The above referred letter was filed in your office and was duly acknowledge on 16.08.10. In that
letter, we had communicated our understanding with respect to the liability of service tax under
the category ‘Construction of Complex Service”.

We request you to kindly confirm if our understanding therein is correct or otherwise so that

appropriate decision can be taken at our end as to whether service tax has to be collected and
paid.

Requesting to revert on this at the earliest as per convenience on this issue.

Thanking You. . customs Cent fai faoise and

service Ta% Hyderabad i
E gmm‘gsionerate.

——al
o L TV

Yours Truly
For GREENWOOD ESTATES,

ML
T

Authorised Signatory.
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To,

The Superintendent (AE) Service Tax (AE — Group 1V),
Office of the Commissioner of Custom,

Central Excise & service Tax,

Hyderabad —1I, Commissionerate,

Shakar Bhavan, Basheerbagh,

Hyderabad. Date: 18.01.2010.

Dear Sir,

Sub.: Request for furnishing of certain information.

Ref.: Notice for furnishing of furnishing of certain information, vide letter no. HQST
No. 56/2009 AE IV 4.1.2010.

We have received your notice dated 04.01.2010 requesting for documents pertaining to the
financial year 2005 — till date. Please note that balance sheet, profit and loss statement and IT
returns for those years have already been submitted to your office a few weeks ago. We have
also given details of sale deeds, construction agreements and service tax paid vide our letter
dated 29.12.09. Balance sheets, profit& loss statement, etc., have not been finalized for the
financial year 2009-10 and therefore can not be produced. '

Please find enclosed scanned copies of following document on a CD as requested by you.

a. Bank statements from 1.4.2005 till 30.09.2009.
b. Copies of all sale deeds and construction contracts.
. ¢. Books of accounts from 1.4.2005 till 31.03.2009.

It is not possible to distinguish payments received from customers towards sale, constraction.
agreement, VAT, stamp duty and other charges, etc., as payment s are received from customers
on an adhoc basis. In our books of accounts, we are debiting these costs periodically as and
when due to the customer account. Payment received from them are credited to their accounts:
- Therefore, the ledger copy of each individual customer needs to be looked into t determine the
details of payments towards sale consideration, VAT, registration charges, etc. Ledger copies of
every customer is enclosed in the CD. Further, several customers have paid us advances towards
purchase of flats / villas wherein no sale deed has been executed in their favour. The amounts
are received towards tentative booking subject to refund. On later dates which may vary from
~ customer to customer sale deed (in some cases construction agreement) is executed in favour of

the customer. Therefore, it is not possible to make a month wise detailed statement as requested
by you. o

Further, we are not to certain about our liability under service tax rules and the method of

- computation to be adopted for payment of service tax. In light of circular 108/2/2009 we believe

that we do not fall under the ambit of service tax.

We have given all the above information on a CD which can be easily browsed in place of hard

copies as the total no. of pages exceeds 8,500. Plea

information is required. i -oms Central Excise and &E
7 - - sice Tax'Hyderabad &%&
Thank YOU. T \){nwﬂs‘sgg?rgm ' i&é:‘:% \,i

.~ Yours sincerely, ‘
For GREENWOQOD ESTATES,

S5 amM-adT,/—

Managing Partner

$e write to us if any further an

fls or




OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE AND SERVICE TAX .
HYDERABAD II COMMISSIONERATE : 3" FLOOR (Annexe) :: SHAKKAR BHAWAN
L.B.STADIUM ROAD : BASHEERBAGH:: HYDERABAD-500 004,

SUMMONS

{Under Section 14 of the Central Excise Act.1944 made applicable to Service Tax under Section 83 of
Finance Act, 1994)

HQST No: 5§/09- AE-IV Date: /3.21.2010

To

M/s Greenwood Estates,
5-4-187/3&4, 2nd Floor,
Soham Mansion, MG Road,
Secunderabad

SRR
..’Il...l..--II.Il.l-II.IIIII-IIIIIII..I.-III.ll.‘l....l..l.l.ls:\\.".‘.—’//...-.ll..i

Whereas an investigation against you about Non payment/evasion of Service

Tax/ contravention of Provisions of Finance Act, 1994 and Rules made there under is
being inquired by me.

And whereas [ have reasons to believe that you are in possession of facts
or/and documents and things, which are relevant to the above inquiry.

You are hereby summoned under Section 14 of the Central Excise Act., 1944
as made applicable to Service Tax matters under Section 83 of the Finance Act, 1994 to
appear before me in person/authorised agent on 27-01-2010 at 11.00 hours in my
office situated at 3+ Floor (Annexe), Shakkar Bhawan, L.B.Stadium. Road,
Basheerbagh, Hyderabad-500 004 to give evidence truthfully on such matters

concerning the enquiry as you may be asked and to produce the documents and things
mentioned in the schedule below for my examination.

If you fail to comply with this summons and intentionally avoid to attend, to
give evidence and to produce the documents and things, without a lawful excuse, you

will be liable to be punished under the provisions of section 174 & 175 of the Indian
Penal Code,

SCHEDULE

To give a Statement of facts and furnish the following documents

1. Copies of Ledgers & Bank Statements of receipts towards construction and finishing &
Completion services from 16-6-2005 to 31-12-2009.

2. A statement of monthly receipts separately towards sale deed, construction and finishing &
completion services from 16-6-2005 to 31-12-2009 and comparison to the balance sheets.

3. A statement of monthwise value and payment details of Service tax, Education cess and
S&HEd. Cess

Given under my hand and seal of office today the 13th of Janu 2010.

{R.L.RAMESH RAM)
ASSISTANT COMMISSIONER
SERVICE TAX

NOTE: Under clause 3 of Sec. 14 of Central Excise Act, 1944, the above inquiry is deemed to be

‘Judicial proceedings’ within the meaning of Sec.193 and Sec. 228 of Indian Penal Code, 1860
according to which giving intentional false statement in any stage of proceedings punishable

under Secl193 and intentional insult or interruption to public servant sitting in any stage of
proceedings punishable under Sec. 228 of IPC, 1860.
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OFFICE OF THE COMMISSIONER OF CUSTOSM, CENTRAL EXCISE & SERVICE TAX
HYDERABAD-I COMMISSIONERATE, SHAKAR BHAVAN, BASHEERBAGH, HYDERABAD — 500004.

To

HQSTNo. s&feT -AE. (W | Dat‘e\‘J\ -1-2010
Ms  Cr contomoed ERaled

Soham Mansion,
MGRoad,
Secunderabad — 500 003.

Gentleman,

Sub: Service tax — Request for furnishing of certain information — Reg.
Lt

Please refer to this office letter of dated ig-,.of; , reminder dated & j,.'a)‘, “and
time to time requests for submission of information.

Despite of several requests, the copies of bank statements, all the saié deeds, égreementé,
sale ledgers etc., have not been received as yet. Therefore, it is once again requested fo submit all the
pending information and documents / record, along with an worksheet furnishing the month-wise details of

receipts (by cash / by cheque / in kind) towards sale, construction and finishing works separately during the
last five financial years.

Matter may please be treated as most urgent.

(
Service Tax (AE - Group Vi)




GREENWOOD ESTATES

#5-4-187/3 & 4, It Floor, Soham Mansion, M.G. Road, Secunderabad - 500 003.
Phone : +91-40-66335551, Fax -

To,

The Asst. Commissioner,

Service Tax: Anti Evasion,

O/o. Commissioner of Central Excise and Service Tax,
Hyderabad II Commissionerate,

Hyderabad., Date: 25.11.2009
Dear Sir/ Madarﬁ,

Sub.: Statement of amounts received against sales made,

Ref.: 1. Notice for furnishing of records by the department, letter no. HQST No. /09 AE [V
dated 6.11.09.

2. Our representation dated 18.11.2000

Mr. Shankar Reddy — Manger Admin had met you perscnally to discuss the details of documents
to be produced as requested in reference 1 above. You have clarified that, at the moment a
statement showing detail_s of sale deeds executed along with construction contract executed

pertaining to those sale deeds with details of receipts is required by the department. Details of
~ service tax paid upto date should also be furnished.

Accordingly please find enclosed the following documents:

I. Statement of sale deeds executed.

2. Statement of construction contract pertaining to those sale deeds and the amounts
received against the said construction contracts,
3. Details of service tax paid.

4. Copies of sale deed and construction contract of 3 customers.

Balance sheets, trial balance and bank statements can be produced upon request. Copies of ST3

returns and challans can also be produced. upon request. Please write to us if any further
information and documents are required. ' '

We have been regularly paying service tax to the department until the circular no. 108/2/2008
was issued. Because of the circular and its ambiguous wording, our customers have refused to
pay service tax. In light of the above, we request-you to not to take any coercive action for
payment of service without issuing a show cause notice as provided in law and giving us an

opportunity for a hearing in the said matter. /,.,.
i

[y

Thank You. e

We
ice gt 3
Yours sincerely, . eﬁfg erofC 1%
REENWSTATES, Comm¥ e s serd®®
g
’ e~ (\ﬂfa
/ % .‘:" ?, x';‘;:."" 1..
el OO
3 m\s‘éfto




Detaits of construction contract where sale deeds were executed . .

‘ value Balance

mentioned receivable
Construction in towards
Construction contract constructi Amount received towards construction  construction
181.No. Name of the customer contract No date on . contract _contract
' . upto 28-02- 01-03-08 to 31-01-04-09 to 31-
2008 03-09 10-09

1 MrJoyDas Gupta @MrsModhumita Das Gupa  457/09 12/03/2009. ~ 2016000 o 1219194 112000 684806
2 M TojalModi 110/08 '09/01/2008. 1449000, 591502, 279000 578498
3 Mr.Sambit Mohanty&Mrs.Snigdha Mchanty  « m:om 19/01/2009. 21 moooo. 1498484 681516
4 Mr Mohan Nambiar & Mrs. Meera. M. Nambiar 1342/08 11/04/2008. 2280000 1602885 _ 687115
5 Licol KSPS. Prasad 1221/09 '11/06/2009. 2115000 ] 1551250 656650 -92909
6 VijayKiman Agastys . 1370/08 18/04/2008. ' 1417000 820036 ,50000 546964
7 LtCol Srinivas '2330/09 '2708/2009. 2115000 1430366 684634
8  Eppa Venkat Reddy 648109 '03/04/2009. " 2017500 1323889 693611
9  MrVinay Kumar * 1824/08 '54/05/2008. 1786000 1262476 i 523524
10 McN.V.Kishore Naidu 4058/08 '30/0872008. ~ 1598000 1079731 N . 518269
11 ‘MrP.Anand Kumar ) ) 4861/08 30/10/2008. ~ 1568000 980404 100000 487596
12 Mr. ShamSundar Mouray _ '1856/08 26/05/2008. 1602000 1117553 ) 484447
13 MrIRajashekerMrsSwetha 624/08 '16/02/2008. 1873000 © 1804131 2113
14 Mr. Phinny Varghese 102/08 '09/01/2008. © 1450000 | 1009428 | 440572
16 L1CoLOSridhar Reddy 2682/09 "30/1012009. 1740000 . m2e820 613180
16 MrKapil R Mehta - 1154/08 '27/03/2008. 1479000 _ ) 1081804 . 397196
17 SanLér Vijay Komar 2141009 05/09/2009. 1943000 i ... . . 1009720 933280
18 V.S, Vidyaraj & Mrs. SoniDixon s 5092/08 22/11/2008. 1506000 ) 137856. 580000 788144
18 MisLakshmi Anend : 2525/08 [08/07/2008. 2278000 - 904023 . 1373977
20  GSivaRamaKrishna 2362109 '30/00/2009. 1526000 754980 771020]
21 Col.Dinesh Anand &Mrs.Monisha Anand '2698/09 30/10/2009. 2200000 350394 1675155 174451
22 MrSjitKumarB 2352108 01/07/2008. 2319000 1318104 1000896
23 M. Rajesh V. Mallan & Mr. Sreenesh. V. Mallan ~ 4986/08 '11/11/2008. 1321000 90442 530000 700558
24 Miss Ritu Chawla “1590/08 '06/08/2008. 1986000 543635 700000 742365
25 Mr.Chandan Ghost 1372/08 15/04/2008. 1377000 . 837626 120000 419374
26 Alok Sawhey 106/08 '09/01/2008. 1349000 89660 632000 400000 227340
27 LtCol. J Alexander 2558/09 16/10/2009. 1975000 . | 748850 1226150
28 M Jitender Sharma - 108/08 '09/01/2008. © 1782000 293000 660771 610000 218229
29 RamSussj Singh 823108 01/03/2008. 1290000 . 466633 462000 361367
30 MrPratyush Khare 157/08 16/01/2008. 1322000 981876 < 340124
31 MrsShalini Manish Jain 104/08 09/01/2008. 1782000 113965 838000 615000 215035
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T35 K M Devendersath Ganesh & Mrsra Ganesh. 3 2507/09 271072009, 1976000, . 974070, 1001930
33 Mrs Alamefu Ramdas & Mr. N.Ramdas  4000/08 28/08/2008. . 1567000 A 1084997 | 502003
34 Mr. Amit Gupta 1159/08/ 16/01/2008.  1533000; 641655, 418000 m 473345
35 Mrs. Atluri Durga Rani & Mrs. A. N, Sameera NOMO\Om .O@xO@.NODm._ AmmOOOO . 1239647 590353
36 M. SabyesachiRey . ~ {1326/08 10/04/2008. , 1685000 I 1173892, 511108
37 Mc Narindes Mobal 1952/08 13/03/2008. ; 1986000, t 1333957 - 852043] :
38 _Azm_u__ag%zama%eiwa% +_|a470/08 25/09/2008. . 1629000 _ . 404057 500000  724943]
39 MrSrinivesOruganti . . . . - 1581/08 13/02/2008. , 1501000 8&.:5 o L 459883 ,,.
40 V.USChaimme T jares "15/05/2008. | 1562000} _ 784741 302000 475259
A MeKemalkarReoG e [1367/08 16/04/2008. 1520000 _ _ _ 1027275, | 492725
42 - DrThuppal Sreedhar e _____|5030/08 115/11/2008. | 2240000 . L. 1539169: 277581| 423250
43 MrRsjesvBEb | _ oo [1293/08 _ ‘_m@@w%@; 830000 ... swoms Tl _eoerso
44 |vendomajain T L _ehhae |165/10/2009. | 6930001 .. ... 7 71030, 704030
45 [Ch ShanthiKumer _____.__. . .. . |r91/08 [28-02-08 | 19985001 . ... . I amﬁmm‘ | 662334
46 IMoRishi Khuana & Mrs Lata Singh T 1as1s/08 110-04-08 | 1996000 . . | 653235] 1342765
47 *mm Rohini Kumar_ 1317/08 :oﬁmmmom 1996000 1350704. 645296
~TITOTAL o T 82192000 555775 46066744, _ 15701286| 27671195
i m _ :
S
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Service tax Statement

Name of the Company :

‘Greenwood Estates
m_.mm_._ioon Residency

Project/Location :
Date :_ '30-11-2009
List of Sale Deeds executed . . )
Amount Bnalance
received amount
) Saile deed towards sale receivable for
Sl.No. Name of the customer document no. Date Value deed sale deed .
1 MrJoyDas Gupta &Mrs Modhumita Das Gupa 456/09 12/03/2009. 1160000 1160000 0
2 Mrs. Tejal Modi 109/2008 '9/1/2008. 737000: 737000 o
3 Mr.Sambit Mohanty&Mrs.Snigdha Mohanty '81/09 19/01 \Noom 1160000 1160000 0
4 Mr. Mohan Nambiar & Mrs. Meera. M. Nambiar 1341/08 ,:_ﬁm\mbom 1027000" 1027000 o
5 LtCol K.SPS.Prasad 4220109 11/08/2009. ] 11600000 1160000 0
6 Vijay Kiran Agastya 1369/08 ~18/04/2008. 769000 766000 T O
7 LtColSrinivas 2029/09 '27/08/2009. 1160000 1160000 0
8  Eppa Venkat Reddy 847/09 83&88 1158000: 1158000 0
9 | MrVinayKumer 1823/08 24/05/2008. _ 769000 7690000 " 0
10 MxN.VKishore Naidu 4057/08 "30/08/2008. 8650001 8650001 T o )
11 MrP.Anand Kumar 4860/08  30/10/2008. 865000° 8650000 O
12 Mr. ShamSundar Mouray 1855/08 26/05/2008. 769000 769000 o
13 MrlRajashekarMrs.ESwetha 623/08 16/02/2008. [1027000: 1027000, . 0!
14 Mr. Phinny Varghese _ 101/08 09/01/2008. 737000 737000 o
15 £4.Col.O.Sridhar Reddy - 2682/09 '30/10/2009. 1200000 1200000 0
16 MrKapil RMehta . 1153/08 . 2700812008, 769000 769000 0:
17 SanLdr Vijay Kumar 2140/08_ 05/09/2009. 1200000/ 12000000 | " O .
18 V.5 Vidyaraj & Mrs, Soni Dixon 509108 22111/2008. ___ 865000 865000 0 B
19 Mrs.Lakshmi Anand 2524/08 08/07/2008. 10810001 1081000 O/ -
20 G.SivaRama Krishna '2361/09 '30/09/2009. 870000 870000 o
21 Col.Dincsh Anand &Mrs Monisha Anand 2697109 '30/10/2009. 1200000: 12000000 = O
22 Mr.SuitKumar B 235108 '01/07/2008. 1081000 1081000 0 i
23 M. Rajesh V. Mallan & Mr. Sreencsh. V. Malln  4985/08 11/11/2008. 865000 865000 1]
24 Miss Ritu Chawla 1589/08 '06/08/2008. 1081000 1081000 0
25 Mr.Chandan Ghosh 1371/08 '15/04/2008. 809000 809000 0
26 Alok Sawhney 105/08 '00/01/2008. 776000 776000 o
27 LuCol. JAlexander 2557/09 16/10/2009. 1200000 1200000 0
28 Mr Jitender Sharma 107/08 '09/01/2008. 1036000 1036000 0
29 Ram Suraj Singh 822/08 '01/03/2008. 790000 790000 0
30 MrPratyush Khare 156/08 16/01/2008. 758000 758000 0

99 {N 148




31 Mus.Shalini Manish Jain 103/08 '09/01/2008. 1036000: 1036000 0

32 AV MDevendemath Ganesh & Mrs.Irz Ganesh .Nmo.m\om 121 0/2009. 1200000: 1200000 0

33 Ms.Alamelu Ramdas & Mr. N.Ramdas '3999/08 '28/08/2008. 865000 8650001 0:

34 M. Amit Gupta . - 158/08 16/01/2008. 776000 776000 0

35  Mrs. Atluri Durga Rani & Mrs. A. N. Sameera .. 2005/08 109/06/2008. 1121000 11210001 0

36 M Sabyasachi Ray 1325/08 10/04/2008. 809000 809000 0

37 Mr. Narinder Mohal '951/08 13/03/2008. 1081000- 1081000 0

38 MrKaushik Jena & Mrs Smaranika Patmaik 4469/08 25/09/2008. 865000- 865000 0

39 ‘Mr.Sdnivas Oruganti . 580/08 '13/02/2008. 809000 809000 0

40 V.VSChaitanya 1710/08 15/05/2008. 809000 809000 0

41 ‘Mr. Kamalakar Rao. G. 1366/08 “15/04/2008. 790000 790000 0

42 DeThuppal Sreedhar '5029/08 15/11/2008. 1160000 1160000 0

43 MrRajeev Bisht 12092/08 ‘08/04/2008. 1121000: 1121000 0

44 Vandana Jain '2551/09 15/10/2009. 12000000 1200000 0

45 Ch ShanthiKumar .796/08 .. 28-02:08 1120500 1120500 0 :
46 MrRishi Khusana & Mrs Lata Singh 1317/08 .10-04-08 _1121000: 1121000 o

47  ChRohiniKumar ) 131608 _ '10/04/2008. 1121000 1121000 0

TOTAL 75048500 45048500 0 Ly W 18
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EX

o :Tw




Details of service tax um& L e

Si.No, Date 4 _Chalian No. Amount paid

1 25-02-08 . . - . 120946
2 050408 ‘ T 49 0 210085
3 .._A.o.\-om ) 10 i mmmwmn.
4 .mok_ o-om ) 23 - 1 oo@oo.
5 24-10-08 | : . 57 ~ 100000
6 o108 . _ 14 108322
7 0711087 A - | 100872!
8 .mfi-om ) ) o ..8, ) ) ) ‘_,m.mml?_...
9 04-12-08 T .mN. Nm.ooo.
1

1

0 280108
1 .w‘_-ow-oo ) e - ) 300000:
TOTAL 2232573
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GREENWOOD ESTATES

Shep No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003.

To,

The Asst. Commissioner,

Service Tax: Anti Evasion,

O/o. Commissioner of Central Excise and Service Tax,
Hyderabad Il Commissionerate,

Hyderabad. Date: 18.11.2009
Dear Sir / Madam,

Sub.: Request for time for providing required information
Ref: 1. Your notice bearing no. WCS/122 dated 2.1.09
2. Our letter dated 13.03.2009
3. Notice for furnishing of records by the department, letter no. HQST No. 15/2009
dated 27.1.09.
4. Our letter dated 2.07.2009.

5. Notice for furnishing of records by the department, letter no. HOQST No. 56/2009 AEIV
dated 6.11.09.

We have received your notice on 7.11.09. You have requested for details like service tax paid
challans, ST3 return copies, bank statements, balance sheet, etc., for the period 2005 to 2009.
Please note that you have requested for the same details for the period 2005 to 31.12.2008 vide
reference 5 above. These details were furnished to the department over several visits. The
same has also been stated in our letter dated 12.3.09 (reference 4).

Vide our letters addressed to the service tax department (Reference 2 & 4) we have clearly and
in detail given reasons for non-applicability of service tax to our business in lieu of circular no.

108/2/2009 — ST dated 21.1.09. We have also requested for withdrawal of service tax
registration,

Till date the department has not replied to our detailed representation or issued any show cause

notice. Instead you have requested for details, most of which have been given to you on an
eatlier date. -

As the information requested by you in reference 1 above is voluminous, we request you to
grant us 15 days time to provide the information.

We further request you to please reply to our detailed representations regarding non-
applicability of service tax to our operations. Infact, on an earlier date in our meeting with
Mrs. Manjula, Deputy Commissioner of Service Tax, she had assured us that builders will not
be pressurized to pay service tax until clarification on circular no. 108/2/2009 is received from

CBEC. She had promised to write to CBEC seeking clarification in the matter. We have not
heard from her or the department since then. ‘
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GREENWOOD ESTATES

Shep No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003.

We have been regularly paying service tax to the department until the said circular was issued.
Because of the circular and its ambiguous wording, our customers have refused 10 pay service
tax. In light of the above, we request vou to not to take any coercive action for payment of

service without issuing a show cause notice as provided in law and giving us an opportunity for
a hearing in the said matter.

Thank You.

Yoursg sincerely, 7 T
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OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS AND SERVICE TAX
HYDERABAD II COMMISSIONERATE
3%® FLOOR (Annexe) :: SHAKKAR BHAWAN
L.B.STADIUM ROAD:: BASHEERBAGH::HYDERBAD — 500 004

HQST No: 56/09 AE IV Date: § .11. 2009 /

To

M/s Greenwood Estates,
5-4-187/3&4, 2nd floor,
Soham Mansion,
M.G.Road,
Secunderabad 500 003

Sir,

Sub:- Service tax — Request for furnishing certain information reg.
Hdkedkok

Please refer to this office letter HQST No. 15/2009 ST AE, dated 27.01.2009, on
the above subject.

2. Information as called for in the above cited letter is still pending receipt from your

office. You are therefore once again requested to furnish the following information
immediately.

1} Balance sheets for the years 2004-05 to 2008-09 and trial balance for the period
From 4/09 to 9/09.

2) Bank statements for the preceeding five years from 2004-05 to 2008-09.
3) Project wise details of income of sale deeds and agreements received.
4) Copies of the sale deeds and agreements entered with the purchasers for the

above period®as desyechw W ’
5) ST3 returns and paid challan copies for the above period.

The above information is called for by virtue of the powers conferred under
section 14 of the Central Excise Act, 1944 as made applicable to the Service Tax matters
in terms of Section 83 of the finance Act, 1994.

Please treat this as most urgent.

Yours faithfully,

L (R.L.RAMESH RAM)
r% Assistant Commissioner(S.T.AE)




GREENWOOD ESTATES

Shgp No.1, 2 & 3, Ground Floor, Hariganga Gomplex; Ranigunj, Secunderabad - 500 003.

Date: 02.07.2009.

To,
The Supermtendent of Service Tax

" Hyderabad =i Commissionerate

L. B. Stadium Road, Basheerbagh
Hyderabad - 500 004

Dear Sir,

Sub: Non-filing of ST-3 returns for the half year ended 31.03.3009

* Ref: Our STC No. AAHFGO711BST001.

1. We acknowledge the receipt of the above referred Ietter on 06.06. 2009. We had
earlier corresponded with Asst Com of Service Tax (AE) as to non—appllcablhty of
service tax liability for our operation. '

2 With this regard, we again wish to clarify the above with the brief background of our.
company for your better appreciation. We are engaged in development of residential |-
projects. The present’ project is with respect to development and selling of the:
residential flats. The transaction with the customer shall be as under
a The customer interested in buying the property approaches us.
b. We sell the undivided portion of land along with the semi-constructed flat on
which applicable stamp duty shall be paid by the purchaser. |
c. We also enter into the- construction/completion agreement with each of such
customer for the construction/finishing of the flat.

d. The total consideration shall be received in installments which is generally-

spread across the perlod i.e. right from the customer approach and completion of |

construction.

3. We have paid service tax on the said projects under “construction of complex
service"/ “Works Contract Service” upto December 2008. However we have not |
made any remittance of tax for the month of January 2009 onwards in view of view
the circular 108/2/2009-ST dated 20.01.2000 and the decided case given in _the'
" subsequent points.




GREENWOOD ESTATES

Shpp No.1, 2 & 3, Ground Floor, Hariganga Complex; Ranigunj, Secunderabad - 500 003.

‘4. - The consideration received for the first part of the transaction is not taxable for the _

reason

a. The transaction is in the nature of sale of immovable property therefore the same
is not liable for service tax. '

b. The construction undertaken is for onieself and there is no distinct service -
receiver and provider.

. The above view is as per the Gauhati High Court in case of Magus Construction (P} .

Ltd.[2008 (11) S.T.R. 225 (Gau.)] and circular no. 108/02/2009-ST dated‘.
29.01.2009.

. The second part of the consideration is not taxable in view of the recent clarification

given vide circular no.108/02/2009-ST dated 29.01.2009 clarifies that if the ultimate
owner enters into a contract for construction of a residential complex with a promoter
{ builder / developer, who .himse[f provides service of design, planning and
“construction; and after such construction the ultimate owner recei;les such property -
for his personal use, then such activity would not be subjected tb service tax.

. Instantly in our case, we execute construction for the owner of the semi-constructed

flat, where the construction, service of designing and planning is dbné by our se_if. On -
completion of the said construction such owner receives for his/her personal use.

Therefore the said circular exactly applies in our case and therefore we are not liable.
for payment of service tax.

. Since the personal use exclusion is given in the definition on residential complex

definition, there shall be no levy either under Construction of Complex service or .
under works contract service.

. Therefore the service provided by us is not covered in the definition of the residential

corhplex given under section 65(91a) of the Finance Act and accordingly no service .
tax is payable either under construction of complex service or under works contract _
service. Therefore the entire amount remitted by us has to consider as a deposit and :
not tax and accordingly we are eligible for refund of the same. '
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GREENWOOD ESTATES

Shop No.1, 2 & 3, Ground Floor, Hariganga Complex, Ranigunj, Secunderabad - 500 003

10.

1.

12.

Further we also wish to clarify that this circular does not states that exclusion is oﬁly L

when the entire complex is being put to use by a single person. 'Ahy such notion may

not be in line with clarification provided in. the circular. This clarification is prov_ided'
with an intention of construction of residential units only-,-the'refpre.the same is -

,a_pplicab!e although the same is put to use by multiple service receiver.

In view of the above we have stopped payirig service tax with effect from January

2009. Since the service provided by us in not fiable for service tax no returns is

required to be filed as clarified in the Board Circular no. 97/08/2007 dated
23.08.2007 in Para 6.1.

However since some amount has been paid in this regard till December 2008, we.

are submitting the returns herewith duly filled along with the late filing fee of Rs,.'; o

2000/- as prescribed.

We hope our understanding is clear and correct. We would like to réquest your good seif
to drop initiating any further proceedings in this regard. ' '

We shall be glad to provide any further information or explanation in this fegard. Kindly
acknowledge the receipt of the following ’ '
Thanking You

Yours truly, -

genwood _Estteﬁs,

1. Copy of Circular No.108/02/2009-ST dated 29.01.2009
2. ST-3returns

3. Copy of counterfoil of the payment challan.




GREENWOOD ESTATES

# 5-4-187/3 & 4, 1l Floor, Soham Mansion, M.G. Road, Secunderabad - 500 003.
Phone : +91-40-66335551, Fax:

4 To,

The Asst Commissioner,

Service Tax: Anti Evasion,

Office of The Commissioner of Customs,
Central Excise & Service Tax,
Hyderabd i Commissionerate,

Hyderbad , A.P. : Date: 12.03.2009

Ref.: 1. Your summon dated 27.1.09 bearing no. HQST No. 15/2009ST AE.
2. Circular No. 108/02/2009 issued by the Central Board of Excise and Customs
dated 29.01.2009.

3. Clarification issued by The Joint Commissioner. Service Tax on 23.03.200%7
Dear Sir,

Mr. Shankar Reddy - Admin Manager has produced the relevant documents
requested by you in reference 1 from time to time, as per your request, over the last
several weeks. Mr. Shankar Reddy has also explained in detail the method adopted
for computing service tax. In any case, please find enclosed the copy of challans
showing proof of payment of service tax along with copies of ST3 returns filed for

the period 1.06.2006 to 31.12.08. Please write to us if any further clarification are
require

You are aware that there is a great deal of uncertainty regarding the applicability and
method of computation for payment of service tax by buildevs. We have paid service
tax on advances received from purchasers as per our undersianding of applicability of
service tax, after regular consultation with our counsel and also in consultation with
o the Excise Department. The Excise Department had issued clarification regarding
applicability of service tax (Reference 3 above) and we have been following the
; Do same. Upto date service tax payments have been made upto 31.12.08.

RN Vide circular given in reference 2. The Central Board of Excise and Customs has
clarified that the builders, promoters and developers are not liable for payment of
i service tax under the circumstances menticned in the said circular. We are
:  developing flats/independent houses by providing our own design, planning and

construction and the prospective purchaser is purchasing units in our projects by way
of an agreement of sale. Therefore, as per circular given in reference 2, we are not

A LT B T 1

liable for payment of service tax.

Under the circumstances we request vou to please drop any proceedings as mentioned
% in your summons (Reference 1). Further. we wish to withdraw our service tax
registration. We request you to please do the needful. We are wiltivgtoprovide any o
3 further details or documents that you may require. N
b
e
Thank You.
i
; Y ours sincdrely.
¥

WOOWTES,
| Soham Modi /

o




. GREENWOOD ESTATES

#5-4-187/13 & 4, || Floor, Socham Mansion, M.G. Read, Secunderabad - 500 003.

8§ Phone : +91-40-66335551, Fax
Date: 09.02.2009
To, :
Mr. R. L. Ramesh Ram,
_ : Assistant Commissioner,
@ ~ Service Tax — Ant Evasion.
Dear Sir,
Sub.: Submission of details as per schedule - reg. ‘
Ref.: Your letter no, HQST NO.15/2009 ST AE dated. 27.0] 2009,
With reference to the above, we request your good selves to grant two more days’
time i.e. upto 11.02.09 to submit all documents which mentioned schedule in summon
vide no HQST NO 15/2009 ST AE dated 27.01.09 a5 We are in taking of legal
opinion from service tax experts with reference to circular no. 108/02/09 of CBEC
( Which says “Sale of broperty won’t come under purview of service tax’s
_—

Please do the needfy] and oblige.
Thanking you,

For Greenwood Estates,

Authotided ignatory.
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Ph: 040- 2323 1481

OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE &
SERVICE TAX ::HYDERABAD || COMMISSIONERATE:: SHAKAR BHAVAN
L.B.STADIUM ROAD:: BASHEERBAGH:: HYDERABAD-500 004,

SUMMONS
(Under Section 14 of the Central Excise Act.1944 made applicable to Service Tax
under Section 83 of Finance Act, 1994)

HQST NO.15/2009 ST AE Date: 27.01.2009.

To

M/s. Greenwood Estates,
S5-4-183/3 & 4,

Scham Mansion,

MG Road, Secunderabad.

Kk k ok ok %
- -,
L Whereas an investigation against you about non-payment/evasion . of
Service Tax/contravention of the provisions of Finance Act, 1994 and Rules made
there under is being inquired by me /under my orders,

And whereas I have reasons to believe that you are in possession of facts
or/and documents and things which are relevant to the above inquiry.

You are hereby summoned under Section 14 of the Central Excise Act,,
1944 made applicable to Service Tax matters under Section 83 of the Finance Act,
1994 to appear before me in person on the 9% day of February, 2009 at 11.15
Hrs in my office situated at Il Floor, Shakkar Bhavan in the office of the
Commissioner of Customs and Central Excise, L.B. Stadium Road, Basheerbagh,
Hyderabad -500 004 to give evidence truthfully on such matters concerning the
enquiry as you may be asked and to produce the documents and things mentioned in
the schedule below:

If you fail to comply with this summons and intentionally avoid to attend
or to give evidence and to produce the documents and things, without a lawful excuse,
you will be liable to be punished under the provisions of section 174 & 175 of the
Indian Penal Code. Penal provisions are applicable under Section 77 of the

: Finance Act, 1994 for delay in submission of documents/information within
‘.. stipulated date/time specified above.
SCHEDULE
1. Details of works carried out / amounts received towards rendering taxable services
for the period from 20.12.2006 to 31.12.2008 {Year-wise/ Month-wise).
2, Detaits of Bank statements for the relevant period.
3. Balance Sheets for the years 2006-07, 2007-08.
4, Details of service Tax payments, if any, made for the relevant pariod.
5. Copies of GAR Challans and ST-3 returns filed, if any, for the relevant period.
y /?fé%:y hand and seal of office today the, 274 day of January, 2009,
- AS Contry, &
/ ?o“;i =~ *j’-’) ( N
2500 & MR : i
e ©) ; s 5
$ %

he above inquiry is deemed to be “Judicial
dian Penal Code, 1860 according to which

ent in any stage of proceedings punishable under Sec193 and intentional
insult or interruption to public servant sitting in anv stace ‘ T




OFFICE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISE AND
SERVICE TAX : HYDERABAD Il COMMISSIONERATE
3" FLOOR : SHAKAR BHAVAN : BASHEERBAGH : HYDERABAD - 500 004

PHONE N 23231172

et

CNo: WCS/ 122 BY SPEED POST Dated:02-01-2009
| j

To

M/s

GREEN WOOD ESTATES,

5-4-187/3 & 4,SOHAM MANSION,
M.G.ROAD,SECUNDRABAD HO,
Hyderabad 500003

Gentlemen,

Sub:-Service Tax-Payment of Service Tax and filling of Service Tax

Returns under Section 70 of the Finance Act, 1994 - Reg.
EXEE T T

Ref: Your registration No: AAHFG0711BSTO001

With reference to the above, you are requested to furnish the returns in
form ST-3 to be filed on half vearly basis. The half yearly retwmn for Aprii 10

September has to be filed on or before 25™ October and second half year return for
October to March has to be filed on or before 25™ April.

Therefore you are requested to file the return upto the period ending
30-9-2008 along with original copies of TR6 Challans. Hence, please take note that the
said returns along with late fee of Rs.2000/-for each non filed return and the same

may be filed within seven days from the receipt of this letter failing which action will be
initiated as per law.

Delay in depositing tax attracts interest @ 13% per annum. in
addition, it, also attracts a penalty per day of delay or 2% per month of the Tax

liability, which ever is higher. This penalty could be upto the amount of Service Tax
payable.

This letter is issued without prejudice to any other action that may be

initiated against you under the Finance Act,1994 and the rules made her under or any
other law for the time being force in India.

Yours truly.

Superintendegpof@'ral Excise
Service  Tax,  Group-X

E\prakash\WCS Non filing.doc
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Statement of Shri A. Shankar Reddy, S/o Late A. Sathi Reddy, Age: 49 years, Deputy
General Manager (Administration) of M/s Modi Properties and Investments (P Ltd given
under section 14 of Central Excise Act, 1944 as made applicable to Service Tax Under
Section 83 of Finance Act, 1994 before the Superintendent of Service Tax, Anti-Evasion,
Hyderabad-]I Commissionerate, Basheerbagh, Hyderabad on 1st February 2010.

My personal details are as above. Iam appearing before you on behalf of M/s Greenwood
Estates to give my truthful statement in respect of the affairs of the said company, in
response to your summons dated 13.1.2010 issued on the company. In this connection I
submit that I am authorised to represent before the Service Tax authorities in connection
with assessment proceedings for the Financial Years 2004-05 to 2009-10 (till December
2009) and to produce any documents and information connected herewith. I have been
explained with the provisions of Section 14 of Central Excise Act, 1944 as made applicable
to Service Tax under section 83 of Finance Act, 1994 according to which these are deemed
Judicial proceedings within the meaning of section 193 and 228 of Indian Penal Code,
1860. I have been explained that giving false statement or ‘fabricating evidence is an
offence punishable under section 193 of Indian Penal Code and obstructing the officers
sitting in these proceedings is an offence punishable under section 228 of Indian Penal
Code. Having understood the above provisions of law and knowing my responsibilities

and implication of law, I depose this statement to the best of my knowledge and as per the
information provided by company to me.

Q 1) Please tell briefly about yourseif ?

A) 1 am Deputy General Manager (Administration) of M/s Modi Properties and
Investments (P) Ltd and am authorized to represent our group company M/s Greenwood

Estates, before Service Tax authorities in connection with Service Tax matters and to give
Statement.

Q 2) You are awage that without submission of documents and information like month wise
details of receipts, liability of tax and interest cannot be arrived at as the rate of tax and
classification during the subject period changed. Then, why you have not submitted all the
documents and information as called for therein the summons dated 13.1.20107

A) We have already submitted the balance sheets, some ST3 return copies and plot-wise
receipts details towards sale deed and agreement of construction since inception to October
2009. Book of accounts, Bank statements, Customer documents and unaudited book of
accounts upto December, 2009 were provided in CD. The sample copies of agreement of

. construction and sale deed, monthwise receipts statement are also provided. Trial balance

sheet for this financial year upto December, 2009, remaining copies of the ST3 returns
filed, and plot-wise receipts details towards sale deed and agreement of construction for the
months Nov & Dec 2009 will be submitted at the earliest.

Q 3) When was the business operations started by M/s Greenwood Estates.? What are the
activities undertaken by the said company?

A) Our business was started in 2005 as a Partnership firm. The activities undertaken by the -

company are providing services of construction of Residential Complexes. We purchased
the land under sale deed. On that we constructed the residential complexes, Initially, we
collect the amounts against booking form/agreement of sale. At the time of registration of
the property, the amount received -till then will be allocated towards Sale Deed and
Agreement of construction, Therefore, service tax on amounts received against Agreement
of construction portion up to registration was remitted immediately after the date of

agreement. The service tax on remaining portion of the amounts towards Agreement of
construction is paid on receipt basis. '

Contd-2
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Agreement of sale constitutes the total amount of the land / semi finished flat with
undivided share of land and the value of construction. The sale deed constitutes a condition
to go for construction with the builder. Accordingly, the construction agreement will also
be entered immediately on the same date of sale deed. All the process is in the way of sale
of the constructed unit as per the agreement of sale but possession was given in two phases
one is land / semi finished flat with undivided share of land and other one is completed
unit. This is commonly adopted procedure as required for getting loans from the banks.

Q4.) Is the entire land on which construction has been took place registered in the name of

M/s Greenwood Estates? If not, state the details of agreement between the land owners and
M/s Greenwood Estates.

A) We are having single project under this concern since inception, namely 1) M/s
Greenwood Estates. We are the owners of the land by virtue of sale deeds.

Q5) When did you receive the first payments for service and when did you start providing
the services of construction?

First booking amount was received in Sep., 2007, and the construction was also started in
the same month.

Q 6) Have you taken registration under Service Tax and paying Service Tax?

A) We have been registered with Service Tax Department under Construction of
residential complex service in 2007 and works contract services in 2008 and paying
Service Tax on the total taxable services rendered by us w.e.f February, 2008,

Q 7) Did you pay the tax along with interest on the receipts fowards construction services
from 16-6-2005 till the date of payment of tax?

A) All the tax has been remitted in advance, considering the first receipt as tax as per actual
completion of work though the partial amounts are receivable by the date of payment of

tax. We have already submitted consolidated receipts towards the services from our
customers.

Q8.)How did you reclassified and converted the services of construction into works
contract services?

A) Prior to 31.5.2007, we have not provided the services of construction and there are no
receipts towards construction during that period. We paid service tax under Works Contract
Service for all the agreements of construction till 31.12.2009.

Q.9 )Why there is a difference in the receipts shown in the balance sheet, actual receipts
shown in your worksheet and the receipts shown in the ST3 returns?

A) Net receipt from customers shown in the balance sheet doesn’t directly reflect the actual
receipts from customers towards construction service. However, the same can be arrived at
by making certain calculations and the working sheet shall be provided. Our worksheet of
receipts covers the period up to Dec., 2009 whereas the ST3 returns show the receipts up to
Dec. 2008 only. We have not shown the receipts in ST3 returns from Jan 2009 onwards as
we found our services are not taxable and as our customers stopped payment of service fax.

Cont-3
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Q. 10) Do you say that the difference of total receipts up to Dec., 2009 shown in your
worksheet and the total of values shown in ST3 returns filed, pertains to the months starting
from 1/2009 to 12/2009 on which tax has not been paid?

"~ A} Yes.

Q.11) Why did you stop payment of service tax from 1-1-2009 and also not submitted the
returns?

A) Our customers have stopped payment of setvice tax from January, 2009 onwards in the
light of the CBEC Circular No.108/2009/ST dt.29.01.2009. We already submitted our letter
for cancellation of service tax registration as we believe our services are hot taxable. In this
regard we didn’t receive any communication from the department. As we applied for

cancellation we stopped submission of returns. Copy of our letter for cancellation is
submitted. .

Q 12) As per the statute and as clarified in the circular mentioned above, tax is not leviable
on the sale value only i.e., the value mentioned in the sale deed, and only the complex built
by a person for his personal use as residence engaging any person to design, plan and
construct was excluded from the definition of residential complex. Therefore, why the
service tax should not be demanded in your case where you provided the services of the

construction of residential complex to residential units ie., the part of the residential
complex of your customers?

A) In this regard, we have already provided our submissions in detail vide our letters dated
13-3-2009 and 2-7-2009 respectively. Copies of the same will be provided,

Q 13) Do you want to say anything more?

A) The word used in the exclusion is ‘complex” not the “residential complex’. A complex

may also have single residential unit. Therefore, it is understood by us and our customers,

services to a residential unit / complex which is a part of a residentia} complex, falls under
the exclusion clause in the definition of residential complex.

The above statement is given by me voluntarily without being under any pressure, threat or
coercion. All the above information was given by me as per the records produced before
me by the company and to the best of my knowledge. On my request, one of the officers
typed the statement on the computer available in your office. I have gone through the hard
copy of the statement which is true, correct and is as dictated by me.

BEFORE ME \M

(A. SHANKAR RED o/

.ﬁ:—\jﬁr(s.,‘}&) For M/s Greenwood Estates’
' Hyderabad.

SUPERIW‘_/DE\E\_W

SERVICE TAX '

ANTI EVASION (GR. VI)




OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS & SERVICE TAX
HYDERABAD 1 COMMISSIONERATE
' FLOOR (Annexe) :: SHAKKAR BHAWAN _:: I.B.STADIUM ROAD
BASHEERBAGH::HYDERBAD - 500 004

3RD

O.R.No. 77/2010-ST
HQST No: 56/09 - AE IV

Date:21.05.2010

SHOW CAUSE NOTICE

Sub : Service Tax — Works Contract Services — M/s. Greenwood Estates- Non payment of Service
tax on taxable services rendered ~ Show cause Notice — Reg.
B T T ROR AR,

M/s, Greenwodd Estates, 5-4-187/3 & 4, 11 Floor, MG Road. Secunderabad — 500 003 [here in
after referred to as ‘the service provider’] are engaged in providing works contract service.

M/s. Greenwood Estates is a registered partnership firm and got themselves registered with department
for payment of service tax with STCNo. AAHFGO0711BST001.

2. As per Section 65(105(zzzza)) of the Finance Act, 1994 "taxable service"
contract means any service provided or to be provided to any person, by any other person in relation to

the execution of a works contract. excluding werks contract in respect of roads. airports, railways,
transport terminals, bridges, tunnels and dams,

under works

Explanation.—For the purposés of this sub-clause,

(1) Transfer of property in gouds involy
goods, and

“works contract” means a contract wherein—
ed iu the execution of such contract is leviable to tax as sale of

(ii\Such contract is for the purposes of carrying out,—

(a) ‘erection, commissioning or installation of plant, machinery, equipment or structures, whether pre-
fabricated or otherwise, installation of electrical and electronic devices; plumbing. drain laying or other
installations for transport of fluids, heating, ventilation or air-conditioning including related pipe work,

duct work and sheet metal work, thermal insulation, sound insulation, fire proofing or water proofing, lift
and escalator, fire escape staircases or elevators; or

(b) construction of a new building or a civil structure or a part thereof. or of a

pipeline or conduit,
primarily for the purposes of commerce or industry; or
{¢) construction of a new residential complex or a part thereof: or

(d) completion and finishin
relation to (b) and {c); or

(e) turnkey projects including en

g services, repair, alteration, renovation or restoration of., or similar services, in

gineering. procurement and construction or commissioning (EPC)

Dprojects;
3 As per Section 65(91a) of the Finance Act, 1994, “Residential Complex means any
complex comprising of — .

(1) abuilding or buildings, having more than twelve residential units
(if) a common area; and

(iii) any one or more of facilities or services such as park, Iift, parking space, community hall,
common water supply or effluent treatment system,
located within the premises and the layout of such premises is approved by an authority under any law for
the time being in force. but does not include a complex which is constructed by a person directly engaging

any other person for designing or planning of the layout, and the construction of such complex is intended
for personal use as residence by such person.

* On gathering intelligence that M/s. Greenwood

Estates though registered with the service tax
Artment are not discharging the service tax liability p

roperly and also not filing the required returns,

-



investigation has bgen taken up by the department and Summons dated 13.1.2010 for submission of
relevant record /documents / information have been issued to them. On verification of records submitted

by the assessee, it is found that M/s. Greenwood Estates have undertaken a single venture by name -

Greewood Estates located at Kowkur Village, Malkajgiri Mandal, R.R. District and received amounts
from customers from September, 2007 to December 2009 towards sale of land and agreement of
construction. In the said venture, in respect of 47 houses they have entered into sale deed, and agreement
of construction with their customers. Till date. they have not filed the ST3 returns with the department.
However, they have submitted the copies of the ST3 returns prepared for the periods October, 2007 to
March 2008, October, 2008 to March 2009 which were not acknowledged by the department, along with
the copies of the challans consisting of payments of tax Rs. 22,24.946/- along with other payments of
Rs. 7,624/- . Tt is also found that in respect of 47 houses they have paid the said service tax for the
receipts towards construction service from December, 2007 to December, 2008 under Works Contract

service availing the option under Rule 3(1) of the Works Contract (Composition Scheme for Payment of
Service Tax) Rules, 2007.

5. A Statement has been recorded from Sri. A. Shanker Reddy, Deputy General Manager
(Admn.) authorized representative of M/s. Greenwood Estates on 1.2.2010 under Section 14 of the

Central Excise Act, 1944 made applicable to Service Tax vide Section 83 of the Finance Act,1994.
Sri. Shanker Reddy vide his Statement dated 1.2.2010 had interalia stated that “The activities undertaken
by the company are providing services of construction of Residential Complexes. We purchased the land
under sale deed. On that we constructed the residential complexes. Initially, we collect the amounts
against booking form/agreement of sale. At the time of registration of the property, the amount received
till then will be allocated towards Sale Deed and Agreement of Construction. Therefore, service tax on
amounts received against Agreement of Construction portion up to registration was remitted immediately
after the date of agreement. The service tax on remaining portion of the amounts towards Agreement of
construction is paid on receipt basis. The Agreement of sale constitutes the total amount of the land / semi
finished flat with undivided share of land and the value of construction. The sale deed constitutes a
condition to go for construction with the builder. Accordingly, the construction agreement will also be
entered immediately on the same date of sale deed. All the process is in the way of sale of the constructed
unit as per the agreement of sale but possession was given in two phases one is land / semi finished flat
with undivided share of land and other one is completed unit. This is commonly adopted procedure as
required for getting loans from the banks™. Further, he stated that services to a residential unit / complex
which was a part of a residential complex. fall under the exclusion clause in the definition of residential
complex. Further, he stated that they had stopped collection and payment of service from 1-1-2009 in the
hght of the clarification of the Board vide circular No. 108/02/2009 — ST dated 29™ January 2009.

6. As per the exclusion provided in Sec 65(91a) of the Service Tax Act, the residential
complex does not include a complex which is constructed by a person directly engaging any other person
for designing or planning of the layout, and the construction of such complex is intended for personal use
as residence by such person. Here, “personal use” includes permitting the complex for use as residence by
another person on rent or without consideration. It is further clarified in para 3 of the Circular No.

108/02/2009 — ST, dated 29™ January 2009 if the ultimate owner enters into a contract for construction of
a residential complex with a promoter / builder / developer who himself provides service of design,
planning and construction; and after such construction the wltimate owner receives such property for his
personal use, then such activity is not liable to service tax. Therefore, as per the exclusion clause and the
ciarification mentioned above, 1f a builder/promoter/developer constructing entire complex for one person
for personal use as residence by such person would not be subjected to service tax. For example,
construction of residential quarters by the Income tax department for their employees by employing a
contractor for design, planning and construction is not leviable to service tax because it is for the personal
use of the Income tax department. Normally, a builder/promoter/developer constructs residential complex
consisting number of residential units and sells those units to different customers. So, in such cases the
construction of complex is not meant for one individual entity. Therefore, as the whole complex is not
constructed for single person the exclusion provided in Sec 65(91a) of the Service Tax Act doesn’t apply.
Further, the builder/promoter/developer normally enters into construction / completion agreements after
execution of sale deed. Till the execution of sale deed the property remains in the name of the
builder/promoter/developer and services rendered thereto are self services. Moreover, stamp duty will be
paid on the value consideration shown in the sale deed. Therefore there is no levy of Service Tax on the
services rendered till sale deed i.e., on the value consideration shown in the sale deed. But, no stamp duty
will be paid on the agreements / contracts against which they render services to the customer after
execution of sale deeds. There exists the service provider and service recipient relationship between the




7. As per the definition of “Residential Complex™ provided under Section 65(914) of the
Finance Act, 1994, it constitutes any one or more of facilities or services such as park, lift, parking space,
community hall, common water supply or effluent freatment System. The subject venture of My/s.
Greenwood Estates qualifies to be a residential complex as it containg more than 12 residential units with
common area and common facilities like paik, common water supply etc., and the layout was approved by
HUDA & the Alwal Municipa!ity vide Letter No. 3822/P4/P/H/07, dated 9-7-2007. As seen from the
records submitted, the assessees have entered into 1) a sale deed for sale of undivided portion of land

& Higher education cess of Rs. 9,47,737/- and the interest at g

service respectively. The details of amounts collected, service tax liabili
to this Notice,

10. From.the foregoing, it appears that M/s. Greenwood Estates. 5-4-187/3 & 4, Il Floor, MG
Road. Secunderabad - 500 003 have contravened the provisi i i

11, Therefore, M/s. Greenwood Estates, 5-4.187/3 & 4, II Floor, MG Road, Secunderabaq —
500003 | are hereby required to show cause 1o the Additional Commissioner of Customs, Central Excise
and Service Tax, Hyderabad-I_I Commissionerate, 3% floor, Shakkar Bhavan, L.B. Stadium Road,
Basheerbagh, Hyderabad-500 004, within 30 days of receipt of this Notice ag to why:
(i) an amount of Rs, 9,20,133/- towards Serviee tax, Rs.18,403/- towards Education Cess and

Rs.9,201/.- towards Secondary & Higher Education Cess (a tota] amount of Rs.9,47,737/—)

should not be demanded on the works contract service under the Sub Section | of t

(i) interest is not payable by them on the amount demanded at (i) above and also on the delayed

Payments made during the period from January, 2009 to December 2009, under the Section 75
of the Finance Act,1994




(i)  Penalty should not be imposed on them under Section 76 of the Finance Act, 1994 for their
(iv)  Penalty should not be imposed on them under Section 77 of the Finarce Act, 1994 for the

(v} Penaity should not be imposed on them under Section 78 of the Finance Act, 1994 for

14.  The above Notice is issued placing Reliance on the following Records:

(1) Soft copy of the bank statements, books of accounts, Customer documents 2008-09 and
2009-10 (upto Dec 2009,

(2) Service tax statement submitted by M/s. Greenwood Estates vide letter dated 25-11-2009.

(3)The Statement dated 1.2.2010 of Sri. A. Shankar Reddy. Awhorised person of
M/s. Greenwood Estates.

(4) Balance Sheets of M/s. Greenwood Estates for the year 2008-09,

iy

) (S e
ADDITIONAL COMMISSIOP&ER

To :
N M/s. Greenwood Estates, 5-4-187/3 & 4,11 Floor, MG Road, Secunderabad — 500 003
(By RPAD)
Copy to: _
The Superintendent, Service Tax, Group-X, Hyderabad-J] Commissionerate, Shakkar Bhavan,
Hyderabad. ]
The Superintendent, Adjudication, Hgrs, Hyderabad-II Commissionerate, Hyderabad.
Office Copy / Spare Copy.

e - % |




ANNEXURE

r_-‘ Amounts
collected Rate of tota] tax Total tax payable
Works confract Works contract
service Works coniract service [service
Jan-09 2132436{4.72%, on valuye 87856
Feb-09 0|4.12% on valye 0
Mar-09 2843000)412% on value 117132
Apr-0g 1826369]4.13% on value 75246
May-09 500000/4.12% on value 206007 -
Jun-09 1068670 4.12% on value 44029
Jul-09 860000{4.12% on vaiue 35432
Aug-09] 3663666{4.12% on valus 150843
Sep-09 1975234|473% on value 81380
Qct-09 4271402|4.15%, on value 175982
Nov-09 31527294 12¢%, onvalye 129802
Dec-09 709826]4.12%, on value 29245
Totai 23003332 947737
Mﬁh(‘\[\ﬁ"
Total tax ‘
: Total tax paid on
liability receipts
from Jan from Jan
Arnounts 200810 | 2009 to | Jifferential
Name of the Service collected Dec. 2009| Dec. 2009] tax payable
Works contract service 23003332 947737 0 947737
\Jﬁ__ﬁ_Jﬁ_____J___J_Q

Differential tax break up

Educafion cess

S & H Education
cess




