In the Court of the 1lst Additional Chief JudgesCity Civil Courts
Secunderabad,

presentsSri P,Durga prasad,B.S5c.B.L.,
1t Additional ©“hief Judge

Monday the 17th day of January, 2005,

OOS.NOO 18 of 2004. . |
( 014 0.5.N. 1743 of 2003) N

Between:

1.Gurudev Siddha Peeth ‘
a Public Charitable Trust Registered
under the Bombay Public Trust Act,
with its office at No.l, Ganeshpuri,
represented by its authorised Executive
Sri Satish Modi s/o Sri Manilal C.Modi,
ageds SOyears, carrying on buSiness
at 1-10- 72/2/3, Begumpet, Secunderabad-500 016,

2.,5ri Satish Modi
s/o SriManilal C,Modi, aged: 50 years, _
carrying on basiness at 1-10-72/2/3, Be gumpet,
Secunderabad- 500 016, ~ ..plajintiffs,

and

H.P.Construction Private Limited

represented by its Pirector G,5,Prakagh rao,

8/o G.3hankaraiah, ageds 50 years,

having its registered office 1t 1-4-879/72/A, :
Gandhinagar ,Hyderabad- - 500 380, ..Pefendante.

This suit is coming on this day for hearing before me
in the presence of Sri C,Balagopal,Advocate for the plaintiffs
and Sri R.,Chandrasekhar Reddy,Advocate for the defendant and
this Court delivered the folloWings= '

JUDGMENT

is a
This/suit filed for delivery of vacant possession

of the suit schedule property and for permanent injunction
restraining the defend-nt and its men from making any
construction over the suit g schedule property.

2, " According to the plaintiffs, the 1st plaintiff is
the sole, absolute and exclusive owner of the workshop
premises bearing No.187/3 & 4/8, admeasuring 2,331 sq. yds.,

equivalent to 1949 S§4 metres, situated at Karbala Majidan.

)




.
suit schedule property =nd after obtajning possession of the
same, the defendant did not perform any of the terms of the
agreemént. The plaintiffs in order to £fulfill, their
obli-gations, have applied for anabbtained necessary l
permission from all the authoritie?for the fulfillmentof the
terms of agreement. However, the defendant has not
peformed its part of the contract. &S per the tefms of the
agreement, as stated above, the balancfof sale
consideration of Rs.58,85,000/~ has tﬁb7paid by
18.12,1993 i.e within a period of 12 months from/l:he
datepf deliver%bf posession of the suit property. Ag
theX balance of sale consideration was not paid within the
stipulated period, the defendant became liable tgpay interest
at 1% per mensem W.e.f. 18,12,1993 in advance for ever§ quarter.

‘

The defendant also failed to pay thﬁﬂnterest accumulated even
by 26.2,1994. Thereupon the 2nd plaintiff was consStrained to
address a letter calling upon the defendant to fulfil its
obligations and pay interest due. Surprisingly, the

defendant issued an undated reply raising untenable pleas

and contentions contrary to the agreement. The plaintiffs
denied all the adverse allegations contained therein. To

aveid unnecessary contraversy, the 2nd plaintiff addressed

7ﬁetter dt. 2,3,1994 reminding the defendant of its obligations.

Thﬁdefendant without complying with the just demand @'the
AT
plaintiffs, issued a reply dt. 31,3,1994, raiPing Furifier \
R il ‘ ;&‘;;Er«' %
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5e The defendant has filed written statement‘dehying

‘the allegations made in the plaint andaccording to them, the

plaintiffs entered into an agreement with the defendant and the

plaintiffs jointly offered to sell the sSchedule property éo
them and the defendant agrged to purchase the same for a
tqpal conSiderati@n of Rs.70,85,000/~ after due negotations.
?he defendant has entered into an agreement With the
plaintiffs on 18.12.,1992 and by that date thelefendant paid
a sum of Rs.3,00 lakh as advance on 30.11.1992, Subsequently,
a further aum of Rs,9.00 lakhs was to be paid on the date of
formal handing over of the possession to the ddfendant.

and accordingly, the said sum of R.9.00 lakhs was paid

.by way of advance in part performance of the agreement of

sale on 18.12.19920 ThuS, a total sumOf R3012.00 lakhﬁ

was pald by the defendant to the plaintiff Nn°1 as adwance

- in part perforfance of the agreement of sale. ThuS, the

allegation thaq%he sum of 8,12,00 1akh‘ paid as earnest
money is false., The formal possession was handed over

to the defendant by the plaintiffs in pursuance of the
agreement of sale dt. 3.12,1992, The complete physical
possessien of the suit schedule property was not delivered
on the dat#of agreemert’ and the plaintiff N .2 was in
occupation of 90% of the portion of the premises and he

undertook to vacate 8hd shift th?materials and Structures

lying there#n at the time of formal handing over of the
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of funds by entering into agreements of sale, they cannot
able to pay the same to th7blaintiffs.fn ﬁhe aésence of
kinimum requirements, the prospective purchaser wéuid
not have come forward to purchase the property. Immediately,
upon excavation, the defendant encountered the drainage pipes
and further progress waa hampered. This fact was brought
to the notice of the plaintiffs immediately ,but the plaintiffs
have not taxen any action in that regard,
8e Thus, on account of the delay on th?bart of the
plaintiffs in furnishing thﬂbasic requirements, th#main,work
coudld not be comménced as needed by the parties at th#time of
agreement dt. 18.12,1992, ‘Subsequently, the (gnStruction
activity came to a stand-still on account of repeated hindranceb
created by the plaintiffs and also repeated threats of
cancellation of agreement. This was resorted to by the
plaintiffs notwithdtanding the fact that a huge amount
of R,12,00 lakh was already paid bythe defendant for part
pefformance of the agreement of sale and a further sum of
more than Rse6.00 lakh was invested for emcavation and also in
getting necessary experts for obtaining necessary oanions for
dewateringe. -
9. At the timexf when the property was Sought to be

given for @evelopment , kE nobody prepared to off
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as such the defendant did not take any immediate steﬁs

in this matter, As the plaintiff N”.2 again backed out

and as such the written statement is bg¢ing filed on behalf
of the defendant. The ddfendant is ready and willing to
perform its part of obligation in the agreement of sale,

The defendanﬁﬂs unable to carry out the fﬁrther work in vi w
of the suit filed by the pléintiffs and reluctant attitude
of the plaintifrs, ‘he defendant reserves its right to

seek appropriate remedy against the plaintiffs by way of
separate proceedings, if deemed necessary.Hence, the suit

is not maintainable in law or on facts an%&he same is

liable tobe dismissed in limini. |

11, On the above plcadings the follOWin%}SSues are

framed,

1 . Whether the plaintiffs are entitled for 7d£re£tion
that the defendant to vacate and deliver vacant
and peaceful possession of the plajnt schedule
property as prayed for ?

2.,Whether the plaintiffs are entitled for permanent
injunction in respect of the suit Schedule property
as prayed for ?
3.Whether the suit is not maintainable for the reasons
stated by the defendant in his written Statement ?
4,To what relief ?

12, On behalf of the plaintiffs, the 2nd plaintiff is
examined as P.,W.,1 and examined P.Ws 2 to 4 on hiﬁbehalf and

got marked Ex.A,1to Ex.A,19 and Ex.,X,1 to Ex X,16 on their

DT S

behalf. On behalf of the defendant, D .Ws 1 and

L8
and got marked Ex B,l1 to £x.B.24 on their béhaif; 3‘_

'3
i,
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- discretion, Sso adjudge it and order it td?e dﬁigrngQtV:

‘and cancelled",Therefore, the agreemenfcan be ‘cancel

. (b) Where the contract is unlawful for causes not
apparent on its face and the defendant is8 more to

blame than the plaintiff,
17. Therefore, under those two circumstances, the
contracican be rescinded,

ls. The ddfendant's counsel mainly relied upyon that

|

the rescission can be made as the contract is terminable

by the pla-intiff., Since it is not the case of the defendant
that the agreement of sale is a viodable agreemeng.

As per EXx,B,2 there is no clause in the said agreément that
th: agreement- can be terminated at the instance of ﬁhe
plaintiff. Buf, k& as per Clause 10, thﬁhgreement ipso facto
stands cancelled due to non~-compliance of certain coﬁditions
by the defendant. Therefore, the above said Section 27 of the
Specific Relief Act is not appliable to the presant facts

of the case, as sSuch there is no need for the plaint}ff to
file a suit for rescission of the contract,

19. ' The next contention of the defendant's counsel is
that the plajntiffs ought to have filed tie suit for
cancellat)on of the agreement of sale. Section 31 of-the
Specific Relief Act deals when cancellation may be

ordered, As per the said Section 31, * Any person against
Whom a written & instsrument 1f void or voidable, §nd who has
reasonable apprehension that such instrument, if left
outstanding, may cause him serious injury, may sue to hage it

adjudged void or voidable, and the court may , in its

VN
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agréement shall ipso¥ facto stand cance;led,In Such event
of cancellation,'tha consequences stated in C3ausSe 10 below shall
follow. Therefore, in the present case, the plajntiffs
pleaded that since the defendant has not paidvthibalaﬁceof
sale consideration or interest contemplated under Clause 3
of the said agreement Ex.,B,2, the sajd agreement stands
canceled, as such they are entit;ed to seek pE& possession under
clause 10 of the said agreement, Clause 10 of the said
agreemenl EX.B.2 read as unders-

" ynitl full and final payment is made, the Vendee
nor persons claiming through the Vendee shali have any
right over the property. In partieular, it is agreed that
in the even?bf any cancellation or termination of thiL
Agreement, the Vendee and all persons claiming by/through
or under the Vendee sha|l W¥acate the sai?broperty and hand
back occupation to the Vendor/ consenting party who shall‘be
entitleq in law tﬂtake back the same, notwithstanding any
dispute that may have arise"

21, Therefore, in view of Clause 10 of agreement under
Ex,B.2, x since the defendant has not paid the.balanceof sale
consideration or interest a§ contemplated in Clause 3 of
Ex.B.2 the plaintiffs are entitled to seek delivery of
posSsession. Thus, the plaintiffs are enticled to Seék;

for delivery of possession under Clause’of said eement

%ﬁ,\ i\{l
i »’(‘l
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for payment of interest at different rates for different

periods and the agreement alssprovides for cancellation
of agreement, in case of default oF—payment of ba1anc7bf
sale consideration within the time stipulated or interest
acecrued thereon. The defendants ﬁave not denied ab§ut the
said fact, but aﬁcording to them, there are obligation§ on
the part of the plaintiffs and invview of the failure
of the obligations on the part of the plaintiffs, ghe‘
defendant ® could not proceed with the construction ané unless
and until they raise the construction to a éertain
level, they cannot sell thjflats to the third pafties and
get the consideration so tha? they can make the payment to the
plaintiffs.
23, According to the defendant, the agreement » is not a
simple sale but it is a sale -cum-development agreemént, as
per the clauses mentioned therein. The plaintiffs counsel

1
has relied upon Clause NO .3 of Ex.B,2, agreement of sale.
Ag per clause N§.3 of Ex,B,2, the Vendee agrees t7pay the total
sale consideration within period of 12 months from the
date of the agreement. However, in the event of any
delay beyond the agreed period of 12 months, the vende% shall
pay interest at 1% per mensum on the remaining sale
consideration payable quarterly in adwance, This grace
period with inter=st at 1% per mensum Shall be for a period

of 22 months from the date of agreement. In
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on the said property shall also become vested in thé Vendor/
Consenting Party free of cost/charge. In such event of
_termination/cancellation, the Vemndor/ Consenting Party

shall be at liberty to deal with the said property in Such
manner as they may deem fit and the Vendee sha1¥not hae#any

objection thereto."

Therefore, on termination of agreement of sale the
Vendor is entitled for take % back the possession. 3
25, The main contention ;f the defeﬁdant is that
there are reciprocal premises tqbe fulfilled by either.pzlrty
in the agreement, as Such unless and until the plaintiffs
fulfil their promises, the defendant need not pay the balance
of sale consideration. According .to the defendant, the
plaintiffs have not fulfilled the Clause Nés. 4, 5, 6. & 7 of
Ex.B.,2, and in sSupport of his contention he relied upon
330.51, 52 & 54 of Indian Contract Act.Admittedly,
the defendant ha7baid an advance amount ' of Rs.12.00lakh
under the agreement and the balanceof sale consideraﬁion
is Rs.58,85,000/~ and there are reciprocal promises on
the part of both th7bnrties, but the terms-of payment
of balance of sale consideration as contemplated under
Clause Ng.s are not depending upon the performance of obligations
on the part of the plaintiffs, |

26, Under Sec,51 of Indian ContractAct" When a contract
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of obligation u/s 51 of the Indian Contract Act,

27, The next contention of the.defendant is that
Ex.B,2 is a sale~cum=-development agreement and not a sSimple
agreement of sale. The defendanl"s counsel contends that

all the clayses in the agreement of sale, Ex.,B,2., are tﬂbe
- |
|
hormoniously read to arrive at the nature of the document and

in suppnrt of his contention he relied upon a decision

rendered in " Provash Chandra Nalui and another vs., Biswanath

Banerjee and another " ,reported in "AIR 1989 Supreme Court 1834",
Wherein the Hen'ble Supreme Court held thats-

® The best interpretation of a contract is made from
the context.Bvery contract is to be construed
with reference to its object and the whole of its
terms .The whole contest must be considered to
ascertain the intention of the p&rties, Iyés an
accepted principle of construction that the sense
and meaning of tl® parties in any particular part
of instrument mav be collected " ex antecedentibus
et consequentibus'; every part of it maybepbrought
into acti-n in n~rder to collect from the wﬂole one
‘uniform and consistent sense, if it is possible.
In congéﬁing a contract the Court must look at the
words used in the conttact unless they are such

that one may suspect that they do not convey the
intention correctiv." '
28, The other decision relied upon by the defendant's counsel
is rendered in "Achintya Kumar Saha Vs.,M/s Nanee printers

and others "reported in "AIR 2004 Supreme Court 1591"

Wherein the Hon'ble Supreme Court held that:-

conduct ~f parties can be examined.",
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rate of interest and the int=rest thereon to be Spent on the

objects of the Trust, In pursuance of the said order, the

contesting party had entered into an Agreement with theVendor
on 29.6.% 1991 and whereas the V_ ndee approached the consenting

Party €or purchase of the sch:dule property for a sum of

Rs.70,85,000/~ and the Consenting Party has agreed for the
50 same and requested the Vendor to nominate the Vendee in his

place for entering into this Agreement and at the request of

e Ho 3
> gt

the Consenting Party the Vendor has also agreed to join in

i execution of this Agreement of sale. Therefore, from the preamble

it is evident that the intentions of the parties to sell away

1y
5 the schedule property and receive the sale consideration and

invest the same in any nationalised bank for the purposSe of

ﬁ‘ fulfilling the objects of the trust, i
: .

B 30. _D.Ws 1 & 2 in their corss~examination admitted that

# the plaintiffs have nothing to do with the construction of

thg comple¥ by way of direction either for men or for

1»1 material and they also admitted that the plaintiffs have nothing
to do with the profits or losses accruing from the Vendor and

the clause NoS. 14 & 15 in Ex.B,2 are ongy intending for the

o e ot

; benefit of the defendant to make constructions and receive the

sale consideration from the intending purchasers evenduring

e

the pendency of the completion of the sale transaction.

e S

Therefore, the said cla,Sef mentioned in Ex.B,2 are only for

s e B
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plaintiffs have lifted the material belonged to the
2nd plaintiff from the schedule property only in tﬁeimonth
of Apr11,1992 as such the complete vacant possession of the
schedule property was delivered to him only in the month of
April,1993,
3z, a, per Ex,B.1, the 2nd plaintiff has issued a
certificate stating that they are in th7process of
shifting the material and structures fro% the workshop
bzaring No.S5-4-187/3 & 4/8, situated at Kspbaja Maidan.
Ranigunj, Secunderabad and that they hope & to compléte the
shifting of the Same on or before the end of the month.
According to the defendant, they have not shifted the material
as mentioned in Ex.B.1. There is no dispute with regard té
delivery of the possession under Ex,B ,2 on 18.,12,1992 to the
defendant, Thﬁcontention of the defendant isvthat the
complete vacant poSsession of the pooperty as contemplated
undeﬁclauSe-No.l of:Ex.B.z was not delivered to thém on the
date of agreement, Kk P.W.izhis evidence has admitted
that the items belonged to him were removed from#he schedule
property by the end of April,1993. Therefore, it is évident
that the items belonged to the 2nd plaintiff were
removed from the schedule, property by the end of April,

|

1993, Thus, the delivery of complete vacant possession

to the defendant was only in th?‘month of April,1993. The

contention of the defendant's counsel is since gﬁ#ﬁélixef
m-‘ L a? -,
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part of the plaintiffs, the plaintiffs have pleaded that

they have obtained the Income-tax permission on 16.,3.,1993 and

Urban Land Ce2iling permission on 16.,9.1993,The deféndant's

counsel contends thag thﬁpermission obtained from the .

Income Tax is not for saje of the schedule propertyfThe

plajntiffs in support of their contention %X about their obtaining

othe Income-tax pemission have filed EX.A.2 & Ex.B A.3,

Ex,A,2 is the Order U/s 269 UL(1l) of Income Tax Act of 1961

dt. 16.,3,1993, Wherein the aﬁpropriate authority has no

objection to transfer theproperty indicated as pef'éhe

terms of the agreement dt. 18.12,1992 and 3a per the statement

~he

filed in Farm 37-I and it was verified that no obJectlon
certificate applies only to the transferor and transferee whose

names are Specified herein. Therefore, from the above it is

evident that the Income tax Authority has issued no objection
€ertificate for transfer of the property under agreementof sale,

Under Ex.A,3, both the parti:s were informed that the

Income tax department has no objection for the tranSfer of the

property aimentioned in #&,A.2, There fore, as per Ex.A.2 &

Exl.A . 3%k% it is clear that the plaintiffs have obtained no

objection certificate fromfthe Income-tax Department for granSEer
of the schedule propertys

M, With regard to obtaining Urban Ceiling permission,

the plaintiffs have pleaded that they have obtained ULC

permission on 16.,9,1993 and &ccording to them the Ur@;“

,:L'l%

sale deed in favour of the defendant. The defendant on

[T
1"‘7 ¢ "'.



uUnder Ex,X.15, the HUDA has informed the plaintifff

-7
itself admitted about the furnishing of the Urban Land C:iling
Rertificate on 16.9.1993 by th7blaintiffs. The contention
of the defsndant is that because of non-furnishiny of the
Urban Land Ceiling Certificate till 16.9.1993, he could not
obtain the conversion of land usage, But the HUDA has
initiated the process for according permission for change of
land usage even much prior to 16.9.1993, )
35. - Ex.X.8 is the letter of the Hyderabad Urban Development
“uthority to theplaintiff N, .2 dt. 21.7.1993 .Wherein they have
aSked'the plaintiff No.2 to furnish the following documents so as
to enable them to examine the mattér and Send suitable reply to
the Government with reg.ard to conversion of the léné usage. Where-
iﬁthey have not requested to furnish the ULC Certificate, Under
Ex.X.9 the HUDA has addressed a 1ett'er‘ to the Municipal
Administration and Urban DPavelopment Department, Gpvernmenybf
A.P, making proposal for conversion of the land usage from
Light Industrial Zone to Residential cum-commercial Zone for

.

consz truction of complex in the suit schedule property
on 21.8.i993. Under Ex,X,11 the HUDA has addressed a letter
to the plaintiff No.2 for payment of development charges and
proceSSiﬁg charges,
36, The defendant's counsel contends that they were not
informed about the payment of development charges and processing

charges by the plaintiff Nﬂ.z, as Such they are not aware of the

said communication, as such they could not make the payment.

% g
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with an Urb=2n Land ceiling clearance certificate or ajkhe case
may be an affidavit referred to in Sec.388 for accruing

sanction for making construction. But the defendant ha7hot
produced any document to shothat they have made an application
for sanction of permission and the commissioner of MCH

has demanded them to produte the ULC clearance certificate,
But/; as already observed above, under Ex.A,9 the defendant
themselves admitted the ULC certificate was fumnished to them by
the plaijntiffs on 16.9.1993, Thus, there are no 1atcﬂes on éhe
part of the plaintiffs in obtaining the Income Tax cliearance

or ULC Certificate,

37. The defendant's counsel contends that immediately
after taking complete possession of the schedule property in the

monthof April,1993 they started excavation of the lanF in the

[

t
first week of May,1993 and completed the same by the end of May,

1993 and they could not proceed with further construction

in view of not complying & with the Clause N,,S. 4,5, 6 & 7 of
Ex,B_2 by theplaintiffs.Under Clayse 4‘of Ex.B.z._tﬁe
plajntiffs have obtained consent from the northern ﬁeighbour
with regard to common passage of 20 ft. Under Clause N,.6

the crnsenting party has to remove the structures on the
sumpexisting in the suit schedule propertylifccording to the

defendant, the plaintiffs have not complied with the said

Clayses., The plaintiff's counsel contends that, even though
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after taking posSszssion of the property .they have made
excavation of the suit schedule property and get k regdy for
making thé constructions, but in view of the lapses on the
part of the plaintiffs, they could not proceed furtherlin
construction. The plajntiffs' counsel contends that Since

the defendant is not ready and willing to perform their

part of obligation wunder ®x.B 2 i.e., With regard to

payment of balance of sale consideration, they are not

ready and willing to perform their part of obligstion, as such
the defendant is not entitled to protect khis pOSSesgion

uU/S 53 of T ,P,Act, The defendantiin support of their Eontention
that they are entitled for protection U/S 53(A) of T.P,Act
have relied upon the following decisionS.:

i) The decision rendered in "Somireddy Veerajiah Vs.
Nagabandi Ranganaikulu and others", reported in 1967 (2) An W.R.
133" Wherein the Single Judge of the Hon'ble High Court of A,p.
held that:=-

“"The defence of part performance as embodied in
Section 53-A requires four conditions to be
satisfied.One of them being that the transferee
Should in part performance of the contract have
taken posseSsion of the property or any part thereof
or the transferee being already in possession should
have continued in possession in part performance

of the contract and should have done some ﬁn
furtherance of the contract; |

ii) The next decision relied upon by the defendant's

counseﬁis rendered in " Nathulal Vs,Phoolchand "'reported in
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3) in writing mus
the terms nece
be ascertainin

4) the transferee

t be in such words from which
ssary to construe the transfer can

ed;

must in& part performance of the

contract take possession of the property, or of

any part ther

5) the transferee
furtherance of
6) the transferee
to perform his

41, By relying upon the

contention ofthe defendant's co

eof;

must have done some act in

the contract; and

must have performed or be willing
part of the contract",

above said decisions the

ursel is that the defendant
L

is always ready and willing to perform k¥ his contfact, as such

they are entitled to protect th

T.,P,Act., On the other hand, th

that since the defendant is not
of contract, they are not enti
of their contentions they relie
1) " gawahar ral Wadn
Chakraberty" reported in "AIR
Hén'ble Supreme Court has held

" Stoppage of payin
Vendee, who is in
entitled to claim

2) The next decision

eir possession U/s 53=A of
e plamntiffs*' counsel contends
willing to perform their part
tled for protection. In Support
d upon the following decisions.
wa and another VS;”Haripada
1989 Sc 606". Wherein the
that;= |

g the monthly instalments by the
possession of thepremises, is not
protection U/S 53-A of T,p.,Act",

relied upon by the plajntiffs?

counsel is g rendered in " M/s Jacobs private Ltd.,Vs.Thomas

Jacob" , reported in "AIR 1995 Kerala 249", Wherein the

Hon'ble High Court of Kerala

held that:z:-

‘
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vi) The transferee has performed or is willing to
perform his partpf the contract. If the aforesaid
conditions are fulfilled, the transferor or any
person claiming under him shallle debarred from
enforcing against the transferéee and persons
claiming uncder him anyright in respect of that
property. For safeguarding the possession of the
‘transferree under the provision, the transferee
Should have peformgd.or is willing tolperform
his part of the contract, It is only ﬁhen the
transferee is entitled to defend his possession
of the property which came into his possession
under the agreement of sale.",

4) The next decision relied upon by the plaintiffs®
counsel is rendeeed in " Moparthi Sarojini Pevi Vs, kavuru
Ramchandra Prasad and others", reported in " 2002(3) aLP 253",
Wherein the Hon'ble High Court of “.P. held that:=

" Uy/s 53-A the plea of part performance éanno#be
@vailed by the vendee when the vendee was not ready
and willing to perform his part of contract.,"

42, Therefore, as per the defisions relied upon by

both the plaintiffs' counsel and the defendant's COu?sel.

the H.n'ble Supreme Court has laid down that in order to
acquire protectdon U/s 53-A of T,P.Act the transfereee should
have performed or willing to perform his part of contract.

In view of the above said legal propositions, it is tobbe
considered whether in the present case, the defendant has
performed or willing to perform his part of the contract,

43. Ithe present case, admittedly, tﬁere.is no dispute

Wwith regard to delivery of possession of the schedule property

to the defendant bykhe plaintiffs under Ex.B.2?A§ﬁM£éGJ
AT e

i B4
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own benefit i.e. developing tihgproperty and selling the

flats to the prospective purchasers and receiving thé
consideration. Admittedly, the defendant has:not maRe

. any payment of the balance of sale consideration or interest

as contemplated under Ciause 3 of bEx.B,2 subsaquent to the
execution of agreement of sale. The plaintifﬁ‘s couns el
contends that the defendant has not even ezpressed his
willingness to make the payment of kthe balance of Sale considera-
tion, as such the defendant is not entitled for protection

u/s 53(A) of T.p.Act.

44, The plajntiff have issued Jnotice on 26.2.1994 to

the defendant under Ex,.,A.8 bringing them to their notice

about the payment of schedule contemplated under Clause Np.3 of
Ex.8,2 and requested them tomake  arrangement for payant

of Ps,1,76,550/~ towards the‘interest due by chat dgte.

The defendant gave a reply under Ex.,A.9 to the plaintiff

N..2 complajnining that the plaintiff N_.2 has not complied
certain conditions under =x,B,2 and they have not exéressed
their willingness tot‘nake any payment of thebalance of

sale considerafion ér interest as contemplated under Ex . B, 2,
“he plaintiffs gave a reply to Ex.A.9 under Ex.A.10 on 28.3.1994
demanding once again to make the payment of bajapce of sale
consideration and interest stating that their contention

that the suit schedule premises is waterlogged is nqthing

to doWith the payment of amount. Thereupon the defendént
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defendant to vacate x and deliver vacant p&ssession of the
plaint schedule property as prayed for. Accordingly, the

issue is held.

46,Issue No.2¢

‘he plaintiffs have pleaded for'a permanent
injunction restraining the dafendant and its men from making

any consStruction in the suit schedule property. Admittedly

the defendant has not madeany construction over the suit

schedule property as on today,. Inview of the finding in

Issue No.l that the plaintiffs are entitled for.reco§ery

of vacant pogsession of the schedule property, the.defendant
17b0t entitled to make anyconstruction over the schedule

property, as such the plain?iffs are.entitied for an

injunction réstraining the defendant from imaking the construction

over the schedule property. Accordingly, the issue is held.

47 .Issue Ngléz

In the result, the sult is decreed with costs
as prayed for. The defendant is dirécted to deliver vacant
possession of the suit schedule property within 2 months
from today.

Djctated to the Steno-typist, transcribed by him,
corrected and pronounced by me in the open Court on this the

17th day of January, 2005, ////////

I Additi nal/Chlef Judge
City Civil /CotrtsSecundeabad.,
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EX.B.15
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Ex.B.24
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Photograph with negative.
Photograph with negative.
photograph withnegative,

Photograph with negative.
Photograph with negative.
Photograph with negative.
Photograph with negative.
Photograph with negative.
Photograph with negative,
Phtograph with negative,

dt. 7-12-02 G.pP.A, executed by G.S.P.Rao,Pirector of
Befendant in favour of J.Maruthi.

Documents of!'X' Series:

Ex.X.1
EX.X,2
Ex,X.3
Ex.,X,4
Ex.X,5
LuX ,X.6
Ex ., X.7
Ex.K,.8
Ex.¥,9
Exe&q 10
Ex.X,11
Bx,X.,12
Ex X,.13

Ex.X,14

Ex.,A.15

Ex.,A,16

T.bysVR

R.by: VY C.bysg ~

dt, 29-9-2001 report.
dt., 28.4.94 Registration extract.of sale deed.
Dt, 28.4,95 Registration extract of sale deed.
dt, 8.12,94 Registration extract of saje deed,
dt, 8.12.94 Registration extract of sale deed,
dt. 8.12.94 Registration extract of saje deed.
dt. 9.12.94 Kegistration extract of sale deed.
dt, 21,7.93 letter from HUDA, toSafish Modi.
dt. 21.8.93 letter from HUDA,

conditions for modification to plan.

dt. 19.5.94 letter fromHUDA to plaintiff.

dt. 28.6.94 letter from Govt. to HUDA,

dt. 24.5.94 Letter addressed by 2nd plaintiff to
principal Secretary Municipal Administragion and
Urban Development. |

dt. 20.;@.94 letter to Principa) Secretary to 'Covernment
of «Pe

dte. 31.9,00 letterx from HUDA to the 2nd plaintiff.

dt. 31.5,00 letter addressed to Prif¢ipal Secretary to
Sovernment by HUDA,
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tﬁe énd plaintiff w;s the OWneﬁof the suit Schedule property
having purchased the sameBlong with other properties through
two registered sale.deéds dt. 18451961 and 19.9.1969.
Subsequently , the 2nd plaintiff settled the Schedule property
in favour of SriGurudev Ashram, by a registered deed of
settlement dt. 15.10.1971. Subsequently, the sa d Gulrudev Ashram
which was a Cg?itable Trust and Sri Mukteshwar Trusti another
Charitable Trust,_were amalgamated and named aséurudeg Siddna
- Peeth, the £St plaintiff herein.Thus, the 1st pl%intiffhas
begome the owner of the schedule property.Thereaftei, the
1st plaintiff has applied for and obtained nedeésafy
pe;miSSion froq the Charity CommiSSipner, M;haraSthra State,
Bombay, for the sale of its properties held by the 1St plaintiff
5 in Hyderabad, The 2nd plaintiff herein offered to purchase
the whole property under an agreement 4t. 29,6.1991,
3. While the matter stood thus, the defendant approached
the 2nd plajintiff with an offer to purchase the SCﬁedhle
property for a total consideration of &s.70,85,000/-.

After due negotiations, the plaintiffs and the defendant

entered into an agreement dt, 18,12,1992,By the date of said
agreement, the defendant paid a sum of &.12.001akh5 as
advance and earnest money. A; the request of the defendant
and in pursuance of the terms of the said agreement, the

plaintiff delivered possession of the suit prope_

'defendant on 18,12,1992, Having agreed to pnéhhis
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demands and pleas totally in variance to the spirit and ferms
of the agreement dt, 18.,12,1992,

44 : Thereafter, thenplaintiffs tried to settle the
dispute amicably, but all such efforss were in vain.

Yhe defendant addressed a letter dt. 16,8.1994 raising

all untenable pleas and propoSing ‘totally new terms

in variance to and -contradictory to the original temms

of the agreement. The plaintiffs replied by their letter
dt.1,9. 1994 to the defendant putting it on notice to the
origina)l terms of the &greement. The defendant ‘issued a
belated further reply again raising untenable pleas, %rom

the above correspondence exchanged between the parties,

them defendant is neither capable nor willing to adhere

to the terms of the agreement. In pursuance of Clause Né.lo
of the agreement, the defendant has committed breachof terms
and the agreement stands cancelled. Therefore, the defendant
is liable to restore the po seSsion of the Suit schedule property
to the plaintiffs and the ad®ance paid by the defendant stands

forfeited, As the defendant has not redelivered possession of the

‘Suit property, the plaintiffs are entitled to claim the relief of

possession.The defendant,so far, x ha7not commenced any

construction. As the agreement stands cancelled, the defendant is

not entitled to carrwbut any construction inthe Suit schedule
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only by the end of April,1993,
6e As per clause géj7 of the agreement of sale., Ehe
plaintiffs have to obtain clearance from Urban LAnd Ceiling
authorities and Income Tax authoritivs, but they have not
obtained the Same. The plaintiffs could obtain the Income tax
clérance only in the month of March,1993 ahd ULC Certificte
was obtained and furnished only on 16.9.1993; The suit
schedule property falls undef ' Light Industrial Zone ' as per
Zoning Regulations and required change of land use to commercial
cum residential and only on approval of change o?ﬁand use
by HUDA, the defmndant can obtain permission for construction.
Even for according-sanction for changepf land use, clearance,
of ULC being essential, HUDA did not entertain the defendants
application-at ali.
7. During September, 1993, the entire area was water
logged due to rains. The plaintiff No'2 is having propetties

f

adjoining the suit schedule site i.e. Soham Mansion and
SN Modhi Commercial Complex.The drainage pipes in respect
of these bulldings are passing through the suit schedule site
This fact m® was never brought to the notice of the defendant
either at the time of agreement or immediately thereto .
The defendant madd all arrangements and started exeavation

work for the cellar in May,1993, itself and completed by the

.erd of May, 1993 in anticipation of sanction from the concerned

- public authorities iﬂorder to avoid delay in execution of the

works. The agreement is under the nature of ac
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~to filing of the suit also, some negosiations né%g
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problems.involved, However, after the defendant commenced
the Qork and made it a ¥& vilable project, th?blaintiffs became
greedy and wanted to Somehow prevent the defendant from
further developing the property and thereby cancel the
agreement on Some pretext or thﬁother. There was also
all round development in the adjoining locality, including
formation of Necklace Road, All these factors contributed
in‘plaintiffs turning hospile and the present Suiqis |
nothing but a culmination of the malafide kx intent on the
part of theplaintiffs,

10. The plaintiffs, instead of making necessary
clérance tb enable the defendant to carrﬂout the work,
restorted to only unnecessary correspondence and threats,
The time is not the essence of contract and xin the e&ent
of delay the agreement contemplates paymen76f interest

for delayed period. However, this interest is payable

only in caSé the defendant commitg breach. In the inStaﬁt
case, it is the plfintiffs who have committed breach, as such
they are not entitled to take advantage of their own wrong.
There is no cancellation of the agreement, much less, a;
valid cancellation. The agreement is still subsisting

and the defendant is entitled to continue in possessécn

of the suit schedule property. Thus, the plaintiffs are

not entitled for recovery of possession. Subsequent

been goingrn between the defendant and plaiqtiffﬂﬁg

» &
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13, Since the Issue Ro.3 18 with regard to maintainabilitym
of suit, the same is decided at the first instance,
14 ,ISSUE No, ,3:~-

The defendant ha§b1eaded~in their written Statement
th=® the suit with th7prayer for the delivery of possessidn
is not maintainability as the agreement is still subsistinge.
1s5, During the course of agreements, the defendant's
counsel has pleaded that the agreement of sale dt. 18,12,1992
cannot be terminated and as such th7blaintiffs ought to have
filed the suit for recession of contract U/s 27 of Specific
Relief Act or filed a suit for cancellation of agreemené of
sale U/s 31 of Specific Relief Act. The plaintiffs*' counsel
contended that Sec.27 of Sec. 31 of the Specific Relief Act
are not applicable to th?bresent facts of the.case and.
as per Clayse 10 of agreement ofsale under Ex.B,2.the
agreement was cancelled'ipso factor due to the non-payment
of balapnce of sale consideration and interest by the defendant
as contemplated in Clause H3.3 of the said a greement.
lse. Section 27 of the Specific Relief Act of 1963 deals
with Rcission of Contracts. Under the said Section 27.
" Any person interested in a contract may Sue to have it
rescinded and such recission may be adjudged by
the Courtlin any of the following cases, namely:-

[
(a2) Where the contract is vicdable or terminable by the

plaintiff:

”
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only Wwhen the instrument is void or voidable. But, iﬁ is ﬁot
case of the défendant that the present agreement under Ex,B,2
is avoid or voidabple agreement. Under the contract Act, a void
contract under these sections is one in which the consideration
or object is unalawful , or when there is no consideration '
at all or is one in restraint of mrriage or in restraint of
tr ade oﬁhn restraint of legal procgedings or an agréemént
whicﬁﬁs uncertain or on?which is a wager.,But the/suit
agreement of sale under‘Ex.B.Z does not come under any of these
categories, Thus,the agreeﬁeat under Ex.B,2 capnot be said
t#be a void agreement. Therefore, Sectisn 31 of Specific
Rélief Act is not applicable to th7bresent facts of the case,
20, The next contention of the defendant's counsel is
that thﬁlplaintiffs ought to have filed a suit for specific
performance of agreement for enforcement of “lause 10
of EX.B.Z.‘EX.B.Z is the agreement entered into between‘
the plaintiffs and she defendant with regard to the suit schedule
property.As per Clause 3 of the Sajd agreemen: of sale
contemplates the payment of balanc7bf Sa)e consideration
and in deféult with regard to payment of interest and the
period for payment of the balancepf thé sale consideration

and it is also mentioned k in the said clause that in‘the

evenl of non-payment of interest for any two quarters on

theilr due dates, the agreement shall ipso facto Stand

s

cancelled, Further it was mentioned that in the event
the entire principal amount or any part thereof mksne
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22, Issue Noels~

The plaintiff's counsel contends that since the
defendant has not fulfilled theClause N§.3 of Ex.B.2, agreement
of sale, is making the payment of balance of sale €onsideration
or the interest, the agreement shall stand cancelled and the
plaintiffs are entitled for recovery of possession as per
Cjause N~.10 of the said £x.B,2, agreement of sale,
The defendant's counsél contends that since there are

recgiprocal obyigations on eith:zr side, tre question of

cancellation of agreement on edther side, the question of

\"\

cancellation of agreement doe7hot ardse and the plainti%fs
themselves héve not complied the obligations on their part

as mentioned ;n Clause Néy8,4, 5, 6 & 7 of Bx.B,2 , agreeﬁent of
sale, The defendant's counsel further pleaded that

Ex.,B,2 is not a simple agreement of sale and it is the
sale-cum-devalopment agreement, as sSuch the question of
cancellation of said agreement does not arise.The defendant's
counse) further pleaded that since the defendant is always
're@dy and wglling to perform their part of obligation under
Ex.2,2, they are entitled‘tg protection U/s 53-A of T.P.ACt.
as such th7blﬂintiffs are not entitled for recovery of
possession. rJ:'he};laint::!.f.f's counsel has pleaded that as

per agreement of sale,Ex.B,2, a time frame is fixed for

payment of balance of sale consideration and also provides
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further delay in clearing of the balance, the same shall carry
interaest at il/z % per mensum payable guarterly in advance,
At any cost, the Vendee shall clear all the said amount
within a period of 38 months from the date of the Agreemént. '
The interest stipulated above shall be payable every 3 months
in advance i.e. for 12 months free of interest; for 10 months
on interest at 12% p.a. and for 16 months on interest at 18%
peae. In the event of non—p§Yment of interest for any two
quarters on thelr due dates, this agreement shall ipso fécto
stand cancelled, Further, k in the event of thﬁentire
principal amount or any part thereof not being paid within
30 days of the due date mentioned above, this agréement shall
ipso facto stand cancelled, In such event of cancellation,
the conSequences stated in Clause N.10 below Shall follow.
_!

24, Cjause No.1l0 of Ex.B.2 readis as undexr:-

" It?is further agreed that till full and final
payment is made, the Vendee nor persons claiming through the
Vendee shall have any right over the property, In particular,
it is agreced that in the event of any cancellaéion or
termination of this agreement, the Vendee and all persons
claiming by through or under the vendee shall vacate the said
property and hand back occupation to the Vendor/consenting
Party who shall be entitled in law to/ﬁ take back thﬁpame.
not withstanding any dispute that may have arisen.It is

- further agreed that the structures if any then stapdigg

P
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consists of reciprocal promises tobe &% simultaneously performed.
no promis sor need perform his promise unless t?7bromisee is
ready and willing to perform his recmiprocal promise".
Section 52 of Indian Contract Act deals with order of

per formance of recesiprocal promises.As per the said
Section."Where the order in which recéprocal promises are

t#be performed is expressly fixed by the contract,uthey

shall be performed in that order} and where the order is!

not expressely fixdd by the Contract, they shall be performed
in that Order which the natur7bf the transaction requires"

In th#present €ase, admittedly there are reciprocal

promises tobe performed by both the plaintiffs and defendant.
Under Clause 3 of &X.,B.2, the obligation is on the defzndant

to make thiFalnce of sale consideration undeﬁa time

schedule and alSjpaymeﬁf of interest in case of default.
The other conditions to be complied by the pla;nt;ffs undér

. ‘ﬂﬂoxg
Clause NoS. 4. 5,& 7 andﬂﬂzss =@ not ipter-depending upon the
performance ofthe clause Npo.3 bv the defendant. Moreover, no time
limit was fixed for performing the obligation§ on the paf£ nf the
plaintiffs, Since it is an agreement of sale, the obligation
is on the part of the defendant to make the pavment of balénce
of saje consideration as cnntemplated U/s 5? of thﬁlndian

Contract Act, as there ijho ordem prescribed in Ex,B.2 for

performance of reciprocal promises on either side., Therefore,

Vs
9 R
& '

the defendapt cannot be permitted tn contend thatgdg&ESSma‘

i G 4 . " ' 5 ,:f,"k’
agreement of saje, the defendant need not perform its part., § :
7 ‘ v B 1

K
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29, ' Therefore, as per the above sald decisions, in order
to ascertain the natur7bf tre document, the entire docmment
has to be 1looked into and the intention of the partiesis tobé
ascertained from the said instrument. In the present case,
admittedly,"Ex.B.Z is the agreement of saje ané according to
the defendant, it is sale-cum-development agreement. The
defendant's counsel in Support of x his contention, relied upon
Clause NSS. 14,& 15 of Ex,B,2 ,under clause No.l4, the Vendee
shall be entitled to not only develop the propertv by raising
constructions over the sSchedule land by removing the old
structures, if any, but also sha}l be entitled to do the
booking and receive advance of the portions of the building
constructed by the Vendee from thg intending purchaserS.J

Ag per Clayse 15, on receipt of the agreed consideration

the Vendor and the consSenting partv shall execute an -
irrevocable Power of Attorney in favour of the Vendee

to enable the Vendee to execute sal deeds in respect of the
portions of the building on their behalf & as well as on behalf
of the Vendee in favour of the nominees of the Vendee,

As per the preamble of Ex.,B,2 it is evidént that the piaintiffs
No.l & 2 obtained permission from the Charity Commissioner

for the purpose of selling away the suit schedule properties
and invest the amountS on long term fixed deposits in any

scheduled bank or co=-operative Bank approved by thg;f?; .. K
o

o)

S
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the ben=fit of the defendant and not for the benefit of the
plaintiffs, As alresady observed above, by developing ghe
property by making construction the plaintiffs are not

going to get any benefit ou?bf it as they have agreed to

sell away the property for a fixed consideration.Thus,

it cannot be said tﬂbe an agreement of sale-cum-development

as contended by the defendant,

31, The next contention of the defendapt's counsel

is that since the plaintiffs have not fulfilled their
obligations under Ex.B,2, theyhould not develop the property
and collect the szje Efonsideration from the third parties

So as to enable them to make the payment to the plaintiffs,
But, no such clause is mentioned in the agreement of sale,

Even if iﬁﬂs accepted that the plajntiffs have to perform
‘their part of obligation under Cjlause Nos. 4, 5 ,6 and 7 , the
non_pefformance of the said clauses does not affect the
payment schedule contemplated in Clause No.3 of Ex,.B,2 as it
was not a condition precedent for making tAe paymentioflbalance
of saje consideratdéon by the defendant, According to the
plaintiffs, the defendant h%& not take7any steps for development
of the property inspite of taking the possession of thé
property on the date of agreement on 18.12.,1992.The

defendant's counsel contends that the vacant possession of the

property was not delivered to him on 18.12,19 ?ﬁﬁ%ﬁw
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of thﬁproperty was made only in the montﬁpf April, 1993, |
heﬁs liaple to make payment of balajce of sale consideration
and the #&mx time for payment of the balahce of sale consideration
shall be reckoned from that date.But clause No.3 of
Ex.B.2 contemplates the payment of €ot al sale consideration '
within a period of 12 months from the fkx date of agreement and
in the event of delay the vendee shall pay interest at 1% per
mensum on the remaining sale consideration payable totally
in advance and the said interest is to bﬁbaid for a period
of 22 m:onths and in the event of further delay, further interest
@ 1 ¥2 % interest shall be paid per mensum quarterly.Even
if the contention of the defendant is accep;ed that Since‘%é
delivery of the vacant possession was made in the month of
April,1993, the defendant has to make payment of balance of
sale consideration within 12 months from that date.
Admittedly, the defendant has not made any payment of the
balance of sale consideration till today. The suit was
filed on 3.,10.,1994 i.e. after expiry of 12 months even from
the datﬁbf April, 1993, Since the defendant has no?baid
any part of the balancevf sale consideration or interest
contemplated under Clause N;.3 of Ex,B.2, it is clear that
the defandant has violated the payment schedule as conteﬁplated
in Clause 3 of Ex.B,2.

33, With regard to performanc7bf the obligation on the
ﬂ:‘: M -:\H 3
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other hand has pleaded that the sajid Urban Ceiling permissioglis

- required for thﬁburpose of obtaining sanction from the MCH for

making the construction and also for conversion of theland use

from 1light industrial zon® to commercial zone. Theplaintiffs'

. counsel contends that the obligation of obtaining conversion

of the use o7iand from light industrial zone to commerCial

cum residential zone is on the Vendee and there is no

obligation on khis part to obtain the same, As per Clausé

NO.Eof Ex.B.2.the Vendor and the consenting party shall

co-operate with the Vendee for getting change of land from

Light Industial Zone to Commercial-cum-Residdntial Zone

and iﬁ obtaining permission from the concerned authoirities

for construction of a building in thihameof the Vendor.

however, at the expense of th?Vendee; Thus, as per the'

said clause, the Vendee has to get chaq?7bf Xand usage and the

Vendor and consenting Party has to cooperate with him.The

plaintiffs in Support of their contention have relied upon

Ex.”r.,9, letter ;ddressad by the defendant to the plaintiff N .2

whicvis a reply given by the defendant to the plajntiff's letter

dt. 2642,1994 and 7.3.1994, Wherein it was mentioned that the

Urban Land Ceiling Certificate could be obtained and furnished

it to him on 16.9.1993 only. Without ULC Certifi€ate, the

HUDA officials refused tc process it further and this thing

was brought to their notice to him apnd his agent Mr B=di,
T

number of times,Thus as per the E%.A.Q, the,&%ﬁ

T




duly attested by a Gazetted Officer of the Govermpent €o§e€h¢ﬁ
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Government has withdrawn all the draft variations issued before
31,3.1999 as the gpplicants have not paid the required'
development charges. The defendant's counsel contends that
since they are not aware of ~x,X.11, they could not make the
payment of the said de¥elopment charges and processing charges
for obtaining the 1and conversion and the plaintiffs could not
produce any document to sho’ 8bout the informing of the said
communication to the defendant, The plaintiffs' counsel

mainly relied upon Ex.#.9 and contends that the defendants are
aware of the said process and their agent Bedi 1is looking after
the matter. In EX.,A,9 it was mentioned that the HUDA authorities
have refuseﬁto process the application for want of ULC
Certificate and the same was brought to the notice of the
plaintiff & No,2 by him snd his agent Mr.Bedi, Therefore,
Mr.Bedi the agent of the defendant is looking after the

matter with the HUDA for the CODVGTSiOﬂbf the land usage,
Therefore, it cannot be said that they arﬁhot aware of the
deposit of processing fees and development charges. However,

it is not on the part of the plantiffs to obtain the sape.

The defendant's counsel has further pleaded -that in view of the non-

obtaining ULC certificate by the plajntiffs, they could not
obtain the necessary permission for making the construction

and in Support of his contention he relied upon Seéc.429 (2) of

HMC Act,.U/s 429 of HMC Act. thﬁCommiSSioner may require

A I
a person to furnish a copy of{the title deed of._vglb;-ha.»-‘]_;‘,a'ﬁ‘d

i
pLS
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payment of the balance of sale consideration and dees not

prevent the defendant from developing the property.

In any case, the defendant has not made the payment of!balance
c

of sale consideration or interest as contemplated unde}:

Ciause N”.3 of Ex.B.2 and the contentéon of the defendant

that unless the property is developed by them after‘performance

of the obligations on the part of the plaintiffs, thej could

not make the payment of the balance of sale consideraﬁion,

does not hold good as there is no such a clause in the said

agreement of sale under Ex,B.2, If such is the intention

of the p&rties, there should have been a clause to the effect

that only after the development of the property by the Vendee,

the défendant has to make th7payment of the balanc7of sage

consideration. In the absence of the same, it cannot be

said that unless the property is developed, the defendant need

not ma@ke the payment of balance of sale consideration under

Ex,.,B, 2,

38.- The next contention of the defendant's.cougsel is

that they are ready and willing to perform the part of their

obligation under £x,B,2 and they are in possession of the

property in part performance of the agreement of sale,

they are entitled for plotection U/s 53(A) of T.P.Agt,

Admittedly the suit property was delivered to the defendént

on 18,12,1992 on k receipt of the advance of.sale consideration

of Rse12,00 lakh. The defendant's counsel Contendsfthéf”“%&?w
. o AN : RiAR
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"y/S.53 A the transferree must have performad or is
Willin§ to perform his part of contract in order to
takﬁb.rotection u/s 53Ao0f T,.P.Act "

39. In the above sajd decision, the Hyn'ble Supreme
Court has laid down the conditions necessary for making out
a defence of part performancero an action in ejectment by the

dwner arege-—

1) That the transferor has contracted to transfer
for consideration a&ny immovable property by J
writing signed by him or on hﬂﬂbehalf from which
the terms necessary to constitute the transfer canp be

ascertained with reaspnaple certainty;

ii) that the transferree has, in parZPgrformance of
the contract, taken possession o
or any part, thereof, or the transferee ,being already

the property

in possession continues in possession in part
performance of the contracts

iii ) that the transferee has done Some act in
furtherance of the contract; and

iv) that the transferree has performed or is willing
to perform his pai7of the contract,.

40, The next decision relied upon by the defendant
counsel is rendered in " Shrimant Shamrao Suryavanshi gné
another Vs,Prahajad Bhairoba Suryavanshi ( dead ) by L.Rs and
others" reporteiin "AIR 2002 SC 960", In theabove Said
decision also relied upon the conditions required for

taking a defence or protect his possession under

Sece53-A of the Act. The said corditions ares:-

" 1) There must be a contract to transfer for
N4
consideration any immovable property:

2) the contract must be in writing, signed by the
transferor, or by Someone on hijbehalf:

"
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" Sec.53A makes it clear by employing the word "then"
after laying down thegprerequisites that kX a transferee
seek refuge under it only after satisfying the
prerequisites. Idpther words, the bar envisaged
in theFaction against enforcement of the transferor's
right can be exercised only on compliance with the
postulates, Willingness to perform the roles )
ascribed to @ party in & contract is primarily a

mental disposition, However, such willingness in the
contet of Section 53A of the T.P.Act must be

absolute and unconditional. If willingness is studded
with a condition, it is in fact no more thadn an

offer anqcannot be termed as willingness.Where

the Vendee company expresses its willingness tp pay

the amount provided the plaintiff clears his

income-tax arrears, there is no complete willingness
but a conditional willingneSs or partial willingness
which is not sufficient to arm thefompany with the

shield provided by Section 53-A of the T.,p.Act.".
!

3) The next decision relied upon by the plaintiffs?
counsel is rendered in " K.Venkata Rao and others Vs. Sunkara
Venkatrao", reported in " 1998 (6) aLT 40" .Whereinthg
Single Judge of Hon'ble H; gh Court of A,.P. ha,s held thats-

" The necessary condition7&or the application of
Section 53-A of Transfer of Property Act are:-

1) There is a contract to transfecr immovable proparty

for consideration:
1i) The contract is signed by or on behalf of transferor;

iii) The termgcan be ascertained with reasonable
certainly fromthe document; |
o

iv) The transferee is put in posSsession or if he is ; -

already in possession, continues i7p?ess%icn:fuw¢um)

v) The transferee has done sSome act in furtherance

of the contract; and o T
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contention of the defendant's counsz2l 1s that they

are always ready and willing to perform their part of contract
and in view of the latches on the part of the plaintiffs, they
could not complete the development work, as such they are
entitled €or protection U/s 53(A) of T,p.Act. A#s per the
agreement of bg.B.2, the first obligation casts on the

part of the defendant vendee has to make payment of the
balance of shle consideration within 12 months from the date of
agreement and the time schedule mentioned therein and the
vendee was permitted to enter into the property for tb7burpose
of development work and the vendee was permmitted to develap

the property by raising constructions over the schedule property
and also book the flats to the intending purfhasers and receive
the considepation. ‘he vendee shall bear all the exXpenses
including the stamp duty and registration charges for execution
of the registered sale deed. Thué, in order to seék profection
U/s 53(A) of T.,p.Act. the defendant has to establish 1tg
performing the part of the obligdtions or willing to perform
the obligations unéef Ex.B,2. According to them, the&

have performed the obligation of developing the property

by makiné the site readyfor qonStruction by execavating the
earth, but the main obligat:on on the part of the defendant
under Ex.B,2 is to make the payment of balance of sale considera-

tion in pursuance of the agreement of saje and the theﬁzw

he

.
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agajn gave a feply under Ex,A,11 on 31.3.1994 setting of
éifferent pleas for their inability to develop the property.
Ex.,A.12 is another letter dt., 16.8.1994 addressed by the
defendant to the plaintiffs about the reasons for not
developing the property due to the 1lapses on the part of the
plaintiffs, But the defendant has not expressed their
willingness to perform their part of obligation under
Clause NY.3 of £x.B.2. Thus, from the above correspondence
it is evident that the defendant has never expressed their
willingness to perform their part of contract by making
the payment of bajapce of sale consideration ér the interest
as contemplated under Clause No.3 of ©x,B.2. Thus,
the defendant is not entitled for protection under
Section 53(A) of T.p.Act to protect their possession over the
schedule property.
45, The other decisions relied upon by the defendant's
counsel reported in 1964(2) SCR 495, AIR 1975 Deihi 137,
1993(1) SCC 519 and 1998 (4) SCC 539, relating to the |
Specific Performance of agreement of sale, are not applicable
to the present facts of the case as it is not a case for |

|
specific performance agreemeht of sale. Thus, from the ahove
discussions, I hold that the defendant has n§t complied with
Ciause N§.3 of Ex,B,2 and as per the Clauée 10, the plaintiffs are
entitiled for recovery of possession of the schedule property.

Hence, the plaintiffs are entitled for a direction to the. .. ge.
, -',\9; ¥ £
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aAppendix of Evidence
Witnesses Examined

Fpr Plajntiffss For Defendant
- PMW.l Satish Modi D,w.1 g.Maruthi
P.W.2 R.,S.Ramchander Murthy D.W.,2 G,S.prakash Rao

P owo3 SOharn Modi.
P.W.4 Syed Ziauddin.

-documents Marked:
For Plajntiffs;s N
Ex.,A.l Dt 18-12.92 Letter evidencing the delivery of the
possession of property.
Ex.A,2 Copy of Income Tax clearance certificate

EX.A,3 Dt, 16=-3-93 Letter enclosed to A,2

Ex,A.4 Dt, 2=2-03 Copy of the letter addressed to U.L.C.
autborities

Ex,A,5 dt. 19-5-94 letter.

Ex.,A.6 Dt, 27-4~94 Copy of notification.

Ex,A,7 Dt, 27-3-95 letter.

Ex.A.8 Dt, 26~2~94 Office copy of letter.

LxeA.,9 Undated reply in original.

Ex.A,10 Dt, 28-3-94 Office copy of the rejoinder,

Ex,A.11 Dt, 31.3.94 reply given bythedefendant.

Ex.A.12 Dt, 16-8-94 letter.
Ex.A.13 Dt, 139-04 letter,
Ex.A,14 Dt, 26-9-94letter, -
Ex,A,15 Dt, 19-9-01 Certificate.

Eg.A,16 Photograph.,

Ex.A,17 Photograph,

Ex.,A,18 photograph.

Ex.A,19 Photograph.

For Defendant:

Ex, B,1 Dt. 18.12,92 Notice,
Ex.,B,2 dt. 18.12,92 oOriginal agreement.
Ex.,B.3 Phtograph.

Ex.5,4 photogfaph.

Ex.B.5 dt. 13.11.92 receipt.
Ex.,B.6 dt., 18,12,92 rcceipt.
Ex.B.7 dt. 18.12,92 letter,
Ex,B.8 Photograph with negative.
Ex.,B.9 Photograph with negative.
Ex,B.10 Photograph with negative.
Ex.B.11 Photograph with negative.
Ex,B,12 photograph withnegative.

Ex.8,13 photograph with negative.
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