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R :'E_EADAR mmmez mm:n

i) -efh“ezr Raporiers oflocai papms may be allowmzi fo
L Sec tihc 3udgmtm'? fLn

o 2 ’T‘o bc reffexrcd {a the Repor’ter ornot? | '_ ' VES e

B of netltlcdtmn . 24/20(}7 dated 22/05/20(]7 and cm:ulc{r no. '

Sry ;-'98/1/2008 &1 dated 04/01/2008 issusd by the %m:etat"y, Mmlsmry of S

i 1_challcngcd It is. aﬂe,gr:d that by'vxrtuc of ‘the s;ud notxﬁcatxor\ and |

L cm:ular a compietcly e‘rrcncqus mtmprelauon is piaccci on section 65
5 | (90&) anci Recnon 65 (105) (244:) of the Fmancc Act, 1994 a8 ame;ndedf iy
.by thc Fmamc Act 2007, 11; ‘:__S_ -;furﬁh;:r ;a[Eaged-.l;hat because of this o

: .'.'mwrrec-t mterpretatmn semdéif}*ﬁé-'is'sou’gh;t}to be tevied on the renting _:_

_ _-;of :mmuvablc pmpcr{y a8 oppowd 1o, service tax on a service prowded-_ My

g relanon o the rentmg of i mzmova ,le; properry" '

2

: '__whc,’fher the I"mamc Au 1994 (hercmaﬂer lufermd o as the said Act) IS

i .-gcnvmage‘; the iavy of service: iax on, lettmg oui / rennng out. of e

PG Nk TGS OR008 R ar R : Page NoSafsy

_ .Ions fhe kagaht& Vahduy and-. vf,.ev__l_gg S

2. - LIn essence, the penﬁeners havc: raised “the question as .




: m)mcrval}le property pw‘ se Aceordn‘uJ o thc pctﬂmnerq ‘who aie S :

e _e‘_ﬁhgr’ }andigpds:; or ;te‘m_ant_s :;-n- mSpa;,

' -as;de as:bcmgizeltm vzrev the saldz-act;-. L

L _._33._' Alturmhvcig, tho._"etm rers have taken the: piea thiat in- case": o

':‘:st s"held Lhaft such a'tax xs'env:sagcdf then ihc, provxsmns of b%tl()ﬁ e R

5 0"210}155(105‘}(.&.&@) dnd, seciLen'EG(S m':efar as thr:y 1clate te,": R

o -'thc ievy of sm‘vxee tdx on’ rentmg, f 1mmovable pmperty would amount e

- to a: tdx on iand and- wuuld therefcre fall uutsldc the’ iegislahv(, PR

: competence of Parhamam masmuch as the saui subjéct 1% covere&"




] to %plember <R 12 000# _

s It is. thc, Lunte,nnon ot tht: pehtaonus lhat ihough this

i Speak»s ot an excmpﬁo

'?ax e faxabie v,ervxce Cof reritmg oi 1mm0vabie pmpcﬂy This' .

-4 Lordmg fo ﬂie ?efgmoners is not o

L - value: shich sequwalem toﬂ’tegr mount eharg'éd;fof,.lrenﬁng':éf-_” e

1sw_,rcier:s (6 the “taxable service

3k ovxdec'i :uﬁdm the saidiact, Teig -

Lcnded_ﬂla sectmn 65(105}(&27) refers to thie. semce provi ided or o

g to’b 'provnaed to *m:{ per son by any other pcrson m rcldll()!‘! to ren‘any--. SR

movable propcfty for usein {hc COnFse bF ﬁlrtherancc, of ’ommess::-' .

L .uontentmn that while the: ;act-.does not treat rcntmg, of: Immovable

iia!mn to" ’the rentmg of 1mmovab :;propcrty It is thc pctltienem

'-73; pmperty as a taxable scrvxce Lhe nonﬁcauon proceeds on lhe bav.w that-:

PG No, L6SY(3008 & b




e fﬁsmmovable propcrty li“sc

A ; Bci‘ore we: procced any: furthe:r it would be appmpnate ithe

: Zrele ant movmam of the' saxd aLt are pmmcd out: Chapterq V and VA'..: EERI

o pmvmom for séfvice tak. %cetlon 65 oi the said Act is. comprlscd of .

o dcf nmons SbCilOﬂ 66 prov:dos Iror ﬁ*)e charg,e ol service tax. Tt

"cnpu]ate\ that theﬂ, shall ‘be 1uv1cd a :,e;vme ta*{ atthe rate o{ 12% on:

s ﬁ'.f".(zam) of: clausa (}{)5) of sectior _65 zmd collectcd in such mamwr ag’

W Nos, [ES972008 &-ors

e of the taxab!e qcmccs rcferred lo m, inter- aha sub—clause R
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i f%, ;’%&'@emﬁ i
- context at_herw;se mq_a_ntﬁs,;

i .f_.;;;may be prcscmbed Ciauqe (105) of se:ctmn 65 uf he sald act deﬁnes

i eclm:rse (@z:;) thereof reads as undur .

65 I)ei' mtmns

a

xxx (RS e ‘xxx"x XXX

' 3_3'--( ”:5) “taxable servme" -means any scrvxce pmwded or to

o be provxded

. :“:"(;,z_zz)' f() amy person, hy" i

CXRXX x}&xx. KXKK KEKX XKXX

any ‘other 'Persan in . relation to

. “renting’ of immovable: '_rop ';ty i:a uéc in’ the conrge or

i 'afurtherance ‘of business or¢

"_-_I?,:cplanatmﬁ 1 bt 1‘0!‘ ﬂ’w E'pux‘poseb ol th!S Suh-CIausa
".j.-“mnnovable propcrty mciudcs««w o

L N, JS9/2008 & o

(1) bmidmg and’ part of a buﬂdmg, and thc land_ .
: appurtenam thercto :

(u) Iand mmdenfai o lhe usc cf suc,h bmldmg ot-partofa
buﬁdmg, -

(m) thc coOmmon of shared ;m,ak and facilitics rcla!.mg
‘thereto; and. :

industrial estate, -all: common areas “and facilities
rt:iatmg thereto, within: f;uch complex or estate;

~ (iv).in"case of a building I,occu_ud ina complex oran oo

£l but. dees not mclude» ‘

(a_) yacant-Jand sale!y:: 'sed fer agmcultme aquaculture
{‘armmg, forestry, ammal hugbmdry, “minihg
purposas o _

(b) vacan!; l&ﬂd wheihnr or n01 havmg facxhttes clcariy'

) al,- qport% cireus,
. mtertammeni and: parkn g;-purposee, atid-

(c) larxd uscd for : cduc'

- Poge:-NoJ2.0f 39

n th:s' chdpter, unlcss the
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ST Nos. 16503008 6 ors

mmerce and pa:lly' fof remdcnﬁzﬁ or any -
‘ pose .shali be: dcemcd to be 1mmovdhle property for

' Ihe expmsswn rentmg, uf im‘

secimn 65(903) as under

"50a) “rentmg of nnmuvabk pmperty“ includes the rcntmg, S O

- Jetting, leasing, hsemmg:, or other similar ariangerhents: of’
Mvable property- [or usesin the course of furthcrance of
busmcrss or: wmmercc but does mt mclude——m '

(:} rentmg of xmmﬁvablc property by @ relrgmus boﬁy o -
ida rehgmus body Qr S

; mrﬂre

= ';Expldnauon o= -I or-the pur _.p' :éa of this c]m:se Plor uséin
o the

va}:ehmuses
: bmldm;,s,

; é'pm erty" includes allowmg oF permitting the use of Space in an:
' immovabile: pmperly; irrespe '

ntrol of: the said mnno\fz;bic pmperty,

Mr: § Ganesh; (he learned’ senior counsel .appearing. on

- bebalf of the petitioner in writ pétition (civil) no. 1659/2008 [Home

Pape. '.'Vé?.jl 3af 39

m_n*sa or furthcrancc of busmuss or: commcrce" 'mdudcs ;

theatles, exhl__:txcm hails and mulnpie—usc ¥

mplanamm 2. = For the remova[ffof doubts ituis: herc»zby deciarcd
or the purpeseq of this: ‘tlause. “renting -of immovable

il L_-{ramfcr of posscssmn or




| 4 r:on# Remzl Indm Lz‘a’ U _: i'ﬂﬂi%;f-i]}idi&il-,; _3'subfn"§_:t‘tedr-fﬂ'i'a"ti the- -

. provisions of ihe aam acl do Dot ?

e _: _‘:-the runtmg of 1mmovable prop riy

5

e omm ot lessor or person m P sseqqmn of the Irmnovable pmperty ‘

o '}"urﬂaermmc the service could .b' gd{_ﬁl‘.@d_‘ .tQ ':anyipci:son_.pmv;dcd 1t—,.

: 'was' m rciation to thc rcntmg, '

the. properly and Hot merely o the

. i ’(:Npifé?ﬁ/?f}ﬂé;‘& orE " Page Mok ror 3

dé for the Tevy of service tax of

such 5_If;< was&iil_sof‘cqnieﬁdéd ‘tli-ét R




S -'pcrs@n who takes the property un xent If the rentmg of property as

_.;fsuch mnstamted a serv;u, whxch could be ku\.(.d tbcn snch ‘a.serviee

WG Now 7659/200% % drs

made:. rcfemnue-—to &'bll’blﬂdﬂ dated -' 7

e caul onty} he rendered fo 1he persen t'akmg 1he properw on-rent and

'1.: j--;.:clcarly mdwates that' Lenung o xmmovabfe property as such czmnot be

"'bpwlﬁc clauses nf sc&uon 65) mdude aarf-condlllonmg, scmce smmiby _

- :power \sewmc qamm’rmn service, water suppiy service ete. ]:ile aisc; g

5‘board of Exc;se and: Cut;toms whmh has:ﬁzbeen exﬁ acted at’ page 17 of

Page Ny I of. 39

S T B R AT I S

_': 'vismm of- scc,twn 65(105)(/??7} and section 65(88) of thu said act.

/ 9]2004 1s=;ued by the: Ccntlal-_f*' e

on'in WP(C) Bo.” I6>9/2008 {H(Jme Solutions Rez‘azl [na’:a L Id.

inot "to any persen" Acv:erdmg t@ the lcamcd scnmr coumel {hm-_i.:_* S

18 Mr Ganesh’ alko eoughl to draw a d;qnncuan between the




g_'.'.JmtmgpremLSes is not rcﬂderi- ;servw&" '

ourt in the case of All India

'tib'iiéi‘f 3:-tcﬁa;£-'tﬁ'e"'*;ewicér © xtcmplated and. covered by ‘section

’ -:3:5- 65(?0‘3)(/4//) 18 & px<>perty~baf¢ed or: pmperty rcldtcd serviee, but i:

'must be ar service dil the-same- .lidn'u:: wa*s p!awd on pamg,raphs 7-"

. ?decmon ‘also- suppcn;s the: case oi thc petxtloners Accordmg to hiin,

PG Nos, 46503008 & o

: 11 It was thercfore submtttcd Yhat tht: Impugncd nﬂnﬁcatxon-" R
o d'ited 22}'051’2007 and thc, n’npugned urcu‘lax dated 04/01f2008 wluch S

if.f_.proceed (m ihe assumptmn tha thc rm‘tmg ot of umnovablc propcr{y- Sa

Fé&éﬁfiﬁdﬁ;@fClr.arieted:,ziicc‘a:::(z’ta_ﬁls'_w.": R

27 ;ﬁiiiéiiéﬁ;ﬁpﬁﬁgﬁm asc ofthe SE T

i idnd 48 0f the- S'ud dwzsmn IIe also rc:terred to the Supreme C,(mriE e .
L :1 declsmn in: ﬂ}c casa 01‘ LN K(:Ivam: Mamfeipam Assocxatmn W, Umarz- e

o of Imtm: & Others: (2004) 5 S(.,C 532 and-submitted: that the said

Page No.16of39 E




func’nons It was. aiso qubmttied by hxm Ehat the ‘%‘-upmmc Court

:"'ff matter a% comparcd to: the- thmg to whloh it was rciated In this

. ;-"iffbackdrop‘ Ehe leamed counsel’ submtmd that the service in‘relation fo

. . the mg of mmovable proparty nece‘:sanly hias. to be a distinet

_ ,Sn‘njeci: ma‘ctcr as compared to-the- rentmg out of the propurty itself,

'_.nﬂ doubt that the wordq "in reI'mon to“ havea w1de ambit but
- __-"'thai only meas that a wide wanety of services relating to the rcntmg a

' {::property woukd be oovcrcd by the chargc m‘ setvice tax,

-_:;IiB'.' - It was further contcnded thai a bara room ina cemmercmi

fftu!iy_equjpped W;th eqmpmcnt and aiso manned by pczsonnc] It is

. .:ma} use it for: the purposc of cmaductmg a weddmg or other’ ceremonial

U PG Nes 5502008 W ors.

e {t'hé-ié’aiid' j'udgmen{ makes it m that & partioular property can be -

. .:_:::'_.:Zrcgardcd as a. .:,.a_.ayana Mandapgm (wpra) only it it has all thc

L . f-for rendumg 9crv1c,cs for the h{)ldmg ef ceremomal religious or souai

7 Duil dmg could not bc eohsidercd. to be anr ofﬁcc il aid untilitwas
onIy then that the renfing of such ain nf fic ice. or pm‘mmmg us use would

: COn,sntutc thc rendermg of aservice: S:mxlarly, renting out:of a Iarg:a o

pl@pmy does not constilute a service m tself even though the tcncmt _

Page NolTaf 38 -

A :'apparatus, eqmpment il mfrastructum wh:ch enables it to be utnhqed' SR

i :-.decmeﬂ in, the case 0[ the I)owack Svstems Prwaze L:m;tfa‘ w Onign '




- . E_: _: _funcnorl. ,Reiemng fo the Supreme Cﬂurt deemon in thie case of BSNL

o 4'v. Unumf 0)" I&a&m (2006) 3 Sf‘C 1 the Jearted counsel subxmﬁed thai

jlti:uf: very same transactmn cannot conqntt:te bofh a transier of property

.' ._"and also: Lhe rendcrmg of a servme thmc’r the pmperty is granted bv s

o '-:':E'possib}y be comtrucd ag thc rcndermg of aserviee.

S M _ th: learnud counse} appednng for the pemmner in. wm

i pemmn (cml) numbcx 8554/2008 {Alplm Fumre Azrpor! Retazl
i ;.{Imfm) Ltri V. Union of Iizdm] submn:ted that his case had an added

.-dunensmn He subxmued that Daiht }ntematmnal axrport Lzmxted haq

._g,1antcd & hccnce 1o the- pemioner to operaie the said duty-free shnpq

i lhe humce agreemmt isa ‘;mglcf mdmsnbic a}:,rc:cmcnt which grants to
o !:he petxticmer the hcence fo: Opc,rale the; Sald duty-free shops and also

' '_pcnmts Lhe petrtmnct o use” tht, épacc i ‘the aénd areas.  For tI:us

purpose, the petmonci pays a compnsxlc liceiice fee to Dclin |

'*\. .

co fglntcmanonai atrport Limited winch is: partly a-fixed amount: and partiy

g perwntagc Qf the gmss sale procecds of the duty free shopq 1t is PR
Imposmblc to ascertam what parr of' tl is. aﬁribulablc to the wser-of the L

';Immmabie property as dxstmct from 1he granl of the hcencc, 10 apcratc

P Nos, 1659/2008. & ors Page No. 18 of 30,




'3'.2'-'user of the propcrty and.thc g,xantothe hcencewcm fi,ﬁsﬁﬁaﬁ&ii]c;:f :

E"TZ_]p‘auumtter in: writ petmon cml number 4}3}/7008 EShappers Stop:_- co ' S

.u" v Uman of Indm

! tted ﬂnt the expressmn "m relatlon

ét:pamtcs objects ﬁom cach olher Accordmg o' Him the, phrasc by -

N 1t‘Sel-f -con'cewes -:oit fwo -'s‘e‘pareite. _thmgs“;:- Hcls’;nrbmt‘tte‘d-.;-iha{ Servme' mx ig- =y

__: ?,Pmetz:‘zoners (wpm) T partlcuiar he referred 1o paragraph 8 ot the .

: -.—is;nd dcmsxon Wht{:h reads as’ undcr- C

PG NOS. TGI8 doons Page ot uf 30




3 -ahd perfonna:ncc based-
s cover sciviee providers
ners, real cstate apents,
llas;. &tc. Performance-
i ided: by: serviee providers
:har’ccrcd accoumams., i
tour

o ..iewed on thc va[ue addxt:en, thc worda i re?atmn o™ in section 65 .

: ‘;(m:;) (4 22) of the said Ac{ are: (:-F gred‘r significance and 1mpartance

._'1 he valur: addnmn of service, m 1he prescnt context- could be an

px”:'vcment or thc bcﬂerment ot thc pmperty provrdeci by the. ownm o

o ﬁ) the,- Icsscc or Heense. -[t is th‘zit betterment-'aione wh::ch can:qualify o

- docq not pruwde any. value dddmon to any person’ and therefore cannot

33hc' i:i‘eatcd as a;service. A{,cmdmﬂ to Dr Smglwx the Ieg;sia[um uscd 3._ o

wmds “m relation -tg* w;th a clcar mtent of divor ung the autual;

ntmg oI‘ the propcriy fmm thc %rvtces o ba rcndcred e zelatmn to
. ieasuch: rbntmg ’ﬂws, the tramactlon of rentmg, of immovable ptoperty - Py

- 'by nself isnot. taxabIc undc: sectmn 65 (105) (zzz2) of the said Act.

PG Nas, 163012008 G ors L : : Puige o 20 ofd9

i,f. I)r" Smghvs that singe: wmcc tax z%'a-valuoaddt.,d T and can-only be ;' . :




M

T:'-;'f.;-;the m‘m*e rent rcccwcd by -d-'"iandlnrd!awnar tenids: o dzstort thc:-

' - b EZ'admmistratzve mterpretanon

' __'-‘au,atfoneer tfravel agml, etc it

';‘m oniy the mmxm%mn mwwed by tha servic provider which is

o (R t‘ the mam namachon whu,h Is: Rmh;ccw:el:i 1o service lax. Comcqucmly

;subj_ected o service tax’ It 1§ On]y the va]ue add:uon by @ service

i WP( Nos. 1659/2008& ors " Page No:21.of 39,

Lol 't’3:fz'I'tfv;ras-‘furﬂieéemﬁh'éﬁscd’iiy Dr. Singhvi that an'examination.
' 'fi-of thc vamf)u-; entrzcs ﬂllhng, wa[hm the scope ol "Idxabie service" . oo

",__':Weuld reveal 1hat itis only_ih'- :valuc addxtmn whmh is taxabgc, Inthe = i




o iltselif dxd noi canstmtte a serv:cc

%

. Mr PP Malhmra the Eeamed Addmena} Solté:xtor (aeneral of

Ind 5 dppcarmg fur the Umon ef' ”{ndm contem:icd that the user: oi

ﬁ‘iand/bm}dmg, ﬂself iy Lhe serwcc He referrcd to the dcclswn of fhe
- =‘§upreme Court 111 t}m case QJ‘ Ali In({m Ifederm‘wn (supra) and
; ':contcnded that servu,a la). is @ valuc«addcd tax whu,h i tyrn is a eI

‘gjc,neml tax whmh apphes to ail commc;caal aaim&y mvolvmg

S g;proéuction of goods and provr;mn uf SEEVices. Hy contended that the :' . L

LOE if—jtransfer ot the nghl 10 iise a pamcxﬂar pmperiy for a commercial or

"'ﬁbmmmq purpose was 1tse£f i' & servmo whlch was eomemplated m -

;section 65 (HJS) (7327) of the: qaid act Accordmg 1o him, the mere

Znentmg— :of- 1mmovabk:--pr0perty‘- i lts'elf ,con'stltiutcd a service.  He

' '-zsubmittcd that the daf nmcm of rentmg,; of :mmovable, propcrty m fira

jse(,tmn 65 (993) w«xs an all znclusxve definition. Rderrmg o Lhe,— o

' '_‘-dea.;ﬁwni 'm- -Kalyana M::fzdap‘amﬁﬂxsoaatimz (supra), Mr, Malthotra :

_' 'submnied thateven il premises wele madc avaﬁahic for a fow- hmm, yor SRR

W

e ::thc purpose of uﬁhﬂ;ation as’ a mandap, whethcr w1th or wnhout other

R __'-:,servxces Woulci itse;!f be a sexvme and could not be classificd as any

o _\011161* kmd of ieg,di Lonu:pl Ile submiued that mcn,!y providing a A

o prcmmes on a tn,mporar» basm for orgamsmg a tmanc:al sacial .or

HPE Nas, 16592008 & ork’ Fage No.32of30"




R andwouid therefore constitute o taxable service,

.;propert}, M;r Ma,lhotm snbmxtted that ‘such

(I.‘(S}'S);-'_(:zt)fwhi‘ch -def‘ine;i: the sexv;_i:_e-prm;ded or _tg.-be‘_prov:ded to any

petson; by adry cleaner in relation: to. dey-cleaning,

PR

20 In xesponse to the argument fhat tht, exptegsmn' iy rc:!atmn

~business function would also include other facilities in relation there to. -

i 'j'but:.to 'S()n"iew '(;thér. scrvica-im 'r'eia'ﬁit}n to ,the -renti’n_g:_ of Tmmovable

e arigﬁme'nt' is

"3.'_-demomtrably unt(«:nable For ﬁm purpesc he referfed to- 5ectmn 65

Here, the-service

Iedmng Mr Mdlhotra then referrcd to: secﬁon 65 (105) (zv) whlch.:'
:deﬁnes the scmce provzded or 10 be’ pmvxded to any person, by a
fashxon des1gner i relatmn te f&thn demgnmg, Ilere too, the ‘acrvxce'- E

S :-provxdﬁ,d m reldtwn t6 fashion’ demgmng mcludee the service oi fashmn}

'3::c_i'e._s_lgn'lng:-itsc'lf; By-this anal t;'g.yi M. Malhotra contended: that 1he

e rcntmg ot nnmmvahle properiv” does ot refer fo. the renting fisetl®

o .E;Srf_(wi'idedg iii;-téiatioh.._to dw-c}eanmg_ é-I;ééﬂy-:ihc_:tu‘dc‘s'ﬂie-'sc':rvice of dry-. e

. _--e;i:.pre";s‘si'exi.i"ﬁin‘r'el'aé'ie;;' to renting of fmmovable property” also covered

' '_111:‘: act of renting -of imimovable. piopcriy I'{c submitted that the giving i

' ot a prcmjsee for commercial or bu‘;mesq acuwty was itself a service.

1_'-‘voiume 38A page %42 whcrem zt is no‘tcd as under -

AR N LGSI2008 & o

L ‘:' Hc refcrred o Words and Phrases, permanent. edition, S R
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' ;;mciudes any act

o T ther und(,r _sgmme

B :arrangcment or agreemtnt whereby suich. ¢t must havu '
been pexfurmed w '

isésﬂzféwfdut.;a.tftéfiﬁ'on:ro; pﬁﬁé&isi'mﬁrét:'iﬁﬁhfa;teiniitiis written:-

ise of a @,amg,e 1s “servxc " within rent controf -
guiation

. :‘-':followmg at page 193~

G Cin e in commen usage; emce s m)'t 'p'roperty, tangxble
ﬂ: B AR orothurwxs,e, but, miher lsanac L

M Malhotra also m-f_ermfd_; o Yowitt's: Dictionary of English law,

st:cond c,dmon, wharc service: in° connecimn thh A landiord-tcnant':

. ;relatmnshlp has inter alia been qhown to mcludc =

' ceriam xervmes WETE "ch as were imcd in. quantity as to

Cpaya certain rent, orto’ p!ough a field for three. days: every
(.;Glf "l

HEPC Nos, 16392008 & ors. Co _ _3 ﬁ : : Page No.24 af.39




o :f..-'_l‘cxpanston cmd net of contmctt ._Fﬁérefere 'fhé 'é‘xpté'qéion M

';.:rclaimn 1o rrzn!;mg of lmmovabie property" wust be g,zven an expansive

(4

Our aitentmn de aigo drawn to the: dec:smﬁ of the Supreme |

- {1 '94) } ?CC 243 whe:rcm at. pagﬁ, j-:ihe folkswmg observatson isto

| E:ibe fmmd i B

a "4 What is the. meaning of thc woxd %rwcc"" Docs it
--'extend to deficiency in. the 'bmlamg ofa house or flat? Can’
L complamt be filed under the Act against the slatutcny-
_ auﬂ*m‘lty or a buz]du or ¢ mﬂ}‘ac&}r for azry deﬁcacmy in:

}}',meanmg# It may mea:u any bemﬁt or ;my aci resuitmg, in
" promoting interest or happiness. It may be eontractual,
: rofctmona public, dome‘; ic, legal, statufory ctc. The
R ptof s huas. :'veryw:d(,. ‘How it should be
S unde too: aml what it means depends in the confext in
- whidl it has been used in an enactment.” - -

N (cmph&sxs supplicd)

o1
I

' *Court dcuszon in N? Nayik (md Sons v Stafe of Gou: (2003) 6 SC("

o _5_56, whnrem iha golirt: obsuved «'

D T L R

.".};-rtieamng of lhc w;dc:st ampimad{: Gon'f;c:quently, he said that -the:

S E expreasxon W@[ﬁd dtffmltc,iy Gover the rmtmg of unmomble preperty

: C rt in the Cdbfz -of. Lucknow de?elaymem fmfkarmz W, MK Guyta'. n

24 A referénce was dlso Ihﬁdé':'ﬁj# Mr: Malhotia to the 'Supremé :‘3 S

Sz = S ' Puge No2S.0f39




* Mthe expression “In relation 1o

| s of the widest import as
: i",_'held by vatious decmon of this, court in Doypack Systems
TP ,te' Lim&ted L S

whan the Iegmla{ure ‘has used’ _tha cxpressmn ‘in relaﬁnn
-, Eto“ 4 proper meaning has - (o”be gwen “Thig expression
does not admit of restrictive meanm;,

| 2‘5_:, p f'(-én me:basis-zof-ﬂ%aé if‘bfegoing - Mr. Maihotra -é:i}.ﬁ't’@ﬁded that

'_Couri m the case 01 TN Ka{vrma;:Mimdapam Assocmtwn (supm) _'

E _wh-e'r_é-,: the rf;ere;*;njfak;ng* iz_wm__laib_ije"o‘f.a 'ﬁ"xaﬁdap wn_t-h_; c_;)lf w-a_thout other

- sef@ieéé::ﬂtés‘itséif regarded asa service exigible to- service tax under B

Es thc gald act. 'I}‘hg said decision alse settled any ‘debate about ‘the

: ._.‘_:.eenstimﬁ_ibnai validity of service tax:: “Tn comclusion, Mr. Malhotra:

" %ubmlttedlhat the writ petitions deserve o be dismissed.

T WPC Mosi 1659/2008 & ors: : - Page No.76 /39




e ffpernnsswn 1o usea pal'!lculdr propcrty Thc c.xpreqsmn w:th or thhout

';t)tl'lk‘.i" servmcs appcarmg in: parag1aph 55 of ﬂn scnd decaslon dm,s not - :

1;"-.zmean wnh or W1th0ut servma-s but has a clear miercnce fo "ofher'_iﬁ""

c’eé:" ather fhan ihe servx{,es‘ prmnded by 8 mandap k:cepcr such as':?':

i catemng, .servxces

H{, submittcd that whtmcvel thc mcanmg of words m d-: 3 NN

o '-stamtc ts m questmn the same Ims tfo be seen in the cantext in whmh-_ s

: 'they are used Rehancc was placad up(m ‘the guprune ‘Courl decision

3rep0ri:c<i m'H:" Holmess Kesmmnmzda Bhamtz Sri yadfzgalvam antl, 3.___: EE

g Sz‘ate (;f}'femia amfAm.. {3973) 48CC 225 [utpage 316 He

-f:'submltled that thc oxpression ! m relation to" was u%ed uy varying

: j“conia:xts m_secnon 65 (10‘5) of ﬂae Act itsell, For cxample in sac’uon:_: i

(z;m) there is reim;ncc foa service provided or to-be provided

o to any pe:rqon by a bzmkmg eompany orafipancial mqi:stutmn mdudmg'
,' @ n@nbankmg:, :Emancml wmpany, or: any “other bedy corpt)rate or ' '

L jwrmncrc;al concem in mlauun to bdnkmg, and other fmancnl serviceg. o

'.'"1h"'<,>\pre':sl{)n in rciatron tc) clcally mfets also to. the banking and

':other,-.ﬁnanmal- s;er,\fmes-. The . actmty that is, banking .and othcr_: :.' S
o _f tmancml servwes, is c!carly an- unmxstakably a service. The service =

: {.'Provtdcr ig 1dem::ﬂcd and lhe, naiure of thc service is. *;un,h that it can be: . . e
--provzdcd by the service prowder But; t‘h_t_’, l'en'ttgjg-_rs,f ~1mm_ovabl_e.'”.

- *Pmpsrly-;a-marely @ property .1-trans;:c*1i§m._ There 1500 service provider.

- WDC N 16SDI3008 8 oss. - Paga No27 39




o _doas not 1dent|fy th(, servwe mcewm Nﬁr is the nature of the servme .

S ;ndmate:d..

SRR N Mr Ganesh u,ferred to other sub-clauses of section 65 (IOS):::'_._ =

'whzch were samaldr i6 ﬂu. ﬁub cIaUSc relating to ‘banking and oihcr__?j*--' )

¥ .-ﬁnancmi Sﬁ'rrvlces Hc Lefcrrcd tt) sub clauses {m) which’ pertamed mf‘;

_:65 (88) whtch dcf’ ncd @ “zcal cstaic agent” 10 mean a person who m';'. SRR

1'&1‘31‘1“3‘5 to section 65 (1 05): (v) v»hu,h r{,fcrs fo arservice pmv:dcd of 105"' L

B ‘bu pxowde& tﬂ Any- puson by a rcal cstate agent m mianon 1o rcaE".":'__l..- i

Pﬂrt servzcef;f (zo} %rvme _tms, (zq} beauty tr&atment (28} cargom

‘s’

_hdﬁd[mg servwes, and (/b) .cabie sarvxccs He then 1efc1rcd to secuon_

E 'eﬁgagéd.:n retaderéng. any service in relation to sale, .pumhas_e, leasing
- He oo
T ,uhmttu.d that here 1he: cx;:ressmn "m refation to" did not cover the L

i 'actwmy of sale pu.rcliass‘;leasing or renting of real estate. Jtoonly .o

reterred to a serviee in cunnectmn mth the: actlvny of sale purchasc_: SR

'"luasmg 01 rcntmg of real csmtc (‘onsc,qucnily, the mczamng, of the

_ __h--“m relaimn to“ vas: ohfmgﬁed Wwith: the context Slmﬂariy, he: f :

“stiite. §0 is: obvious that real 'e_st_gif«:-‘by itself s nt a service and

" therefore the ‘expression in télation to" has to be read in.a manner

where teal estate does not constitute the:service but there is a reference

"+ to.some other service having a connection with real estate. Mr, Ganesh .~

WP Now. T659/2008 & ors
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 '_5_ QKa{;mna Mandapam (supm)i’the ‘supmmc Court wnmdel ed the zqsuc-._-' :

T : servu,e w&s earllcr mdm&ted under %utlon 65(4 l)(p) of thc gaid: Act '.

j*t ;pre%nt wﬁh mnmr nmdri” cauons tiha relevant prowsson is Secuon

i ;=i:65(1€)5)(m) of the said Act Earhu manda.p kwper was: deﬁned

.-;63('179) At prcsent manddp keeper is dcf’xmd undt,r Section 65(6’?)1-?' 4

& ':_?changes As the piovmons, blO()d at’ the nmc, of the decision of the R

e [WMC service. provided_ bY a maﬂdﬁp keepcr The. ﬂ‘a:d taxable |

W .

_nder Secimn 65(20) and mandap 1tseif wag dcﬁned under S‘acium

and: mandap is dc,imed undel &,eat;on 65(66) iﬁ'er-‘e-are— onty.mmm‘ SRES

Lo Page N 2pof 300




- :5-0 cupzuilon of a mandap for eonsxderatwn for or;:,am‘;m;; any - cfﬁcml f. R

"::socml or. bmmess functmn. Mandap was “defined’ o mean any;' -

L {1_;_(3;-.6{11&5)11@}13 ji:_haf AOSE be for"e- the __Supréme :C.o_urt was whether the tax

imp osed urrder th:-: Finance Act op: n,aterfng services did m)t amount (o a

axable serv:ce provaded as a catcrcr bv a maﬁdap keepe.,r was w1thm- o
5Ieg1 slatlve oompctmuc of the Pdrhdment and ccu!d not bt ¢on r;trucad

15 tax_on__the sale and pur ahase of go ' s In thm coniext the Suprcme" -

tax‘is Tevied as a percentage of Ehe, gioss charges for catering did not

Nos. 16302008 & ors R © PageNo.30of39

ax; -(m.salc and purcha.sn 01 goods -'Fhi: Suprcme Court’ hcid that the R

: (“Ourf observed {hat nt was weﬁ qet__ed that the mcasum of iaxatloﬁ, Sl

e ‘:,.1"1_'0‘1?-‘ aff;ct:thé;natme ﬁ:F3taf>:;é11i,(‘)i1':ai_n"ci-,i'tﬁéj‘_cfé_rc-,. the fact that service. -




altcr ot aff&ct ihc leglsiaiwe comp:,tence uf ihe Parhamcnt in 1he

de: @ : 'Mandapm'xm -Keepers W;thm
tzon of taxdbla service contained in- the Finance
: Whether iy thc g:vcn Lasc 1axablc scrvwes are

. : ar a8 Mandapman: -chpcrs afe conwmcd
o ZThe saxd. ehmt;on ncludes crvices provided Vi relition
o use_of Mandapmam in a'ny manner” and includes "fhe
o jnggmes provided {o-the client in_relation io_such use” .

- and also the services "rendered ag a caterer”. The. phrase.
in relation (0" has been wns‘trued by this (,ourt to beof
o the widest amplitide. T Sys
" Union of Indiu and Ors.:1 988 (2) SCC'
- Court: ob%ncd as undcr -

299_ at p_.302, .tlm.

”"‘The expre%mns ‘ot nm;.,, to', m reiaimn to' and
[}

‘arising out of, used !n‘iht_’:;_dﬁ{f‘é ;

SEREN : ) . Fhe exprcwon
ansuu,, eut 0? Iﬁ:, been uscd n ihe: sense that it

The Words putammg to" and "m rc’!allt}n lo"_
- have the: samie wide" ‘meaning and-have been used
oo interchangeably for among other reasons, which

e may include avoidance of fepetition of the saime
v phrase in the same clause or sentence, a. m(,thod
“Hollowed in good drafting. The word 'pertain’ i

_Synonymous ‘with: the ‘word ‘relate’. “The mrm

“relate’ i also deﬁn@d As 'meaning. to bring. mto;_
. @ssociation of ¢connection with, The expression fin -
& relatior o' (so also’ puiaunng;\ 1o'), 3 & very broad:

" expression which :presupposes another subject

“matter. - These ‘are: words: of : complehemwmess'

w}uch n‘ughl ‘have both a - direct: significance. as

Lo WG NG GS0R2008° 8 ors Page No: 3 0P80 -




well as af_x md:rect sxgn_:‘ cance "dﬁ_@p‘cnd_iﬁg ()n‘[he T

4 "":'_':'.'_“SI "I‘axabic <:crvice°; thcrefe:e-':c_sould mciude the mere

o jthcreto No dlsfmctmn ol restaurantq hotelq efc which:
o ;pr()wde hmi{ed acees: __‘jplopcrty for. s‘pemﬁc purpose

SG ~ Furthermote, the Supi‘eme ‘Court Cmphaslz;cd that & ta‘x_

= zregard thereto At {his }uncmre It mdy b pointed. out that thL, main

o cha}lengc in the present petmons is not on “the ﬂmund of lack of . S

-1'sI-at1ve competerice, but on tln ground that the impugned o

' _Enohf cation anci umu]ar are u!tm vires the Act itself. Ihemfm(,, :he'-

: -'-..'d:ceas of discussmn in the T N K’:{gam.]offmc_igpt;m ;@'upr_a) -'ang_i 'the_' o

R pr_e_:s_ent'case are someshat dl_ffe‘rent.-

SR 18 In the sald dGCiSIOII of the Supreme Couﬂ: it has also bcea.fjf‘:'_l,_-z_

. _T‘.:'..obqerved thiat o lcvy nf service tax ona partxculdr kind 01 scx‘vwc could "

Sl ':-"WP'(?f’\'.’r;'.i-;-?6595?908.&—0:‘-& L . - T P Ve f 35 B AL




.,n’ot bé .stmck de% ﬁn thc ﬂrmmd that it dom not cﬁnfom 1o the;'

-.._common undcrshandmg @f thc vmrd “qerv:c 5 o Iong 8% 1t d{)es not-:"
: "3:.'32...ttant;g,re*;<; ﬁmy qpccxﬁc w;n mhon contamec! s the Con;smutmn But .
o 'mc smpﬁ of dmcussmn in the mescnt easeis entlreiy dxk"farent It 13 thc
' 3.'_.'petumm.rs :~.con‘ibnfmn thdi ﬂae 111tent10n ef the !egxsiature i enactmg
P '%mon'éiﬁ(mS)(m) was 'ne'f’ :to tax the achvny of rentmg of'g__
. f'- tmmevable propcrt},g bui {mljz_to wy a icu-c on a servwe which 1s

i :prcmded ity relatlou Eo rentmgoi lmmow‘oia pr{)pm Ly

PP Nos 163953008 &ors

32, o As noted dbove Mr P l‘ Md!hotm the 1carnbd Additxoual -
3S<>hut0r Genemi Jhad” piawd ruhanc& an the” ochwailon of tha.
G Sup_rem‘c*(fourt Sm' TN :Kn{mnﬁcﬁ- thmdapa}ﬁ {supra), which s to the

o  : :f'eﬂéét*?tliéf:*:‘f?‘éﬁﬁgiavﬁil_étbié-é".pi‘émis_sasfor & p_ekip‘d_‘dfa-ibw Hoursfor' :

ific purposcofbemguuhzedas a mandap whether with or

L 'W1 out, cthel services wou!d :tsclf bf: a servmc anid cannét be ciass:ﬁed' S

as any othcl kmd of legal comept” But wenust not Tose sight of fhe

o taé" fhat the service p!‘m*idcd bv a mandap kceper is entirely different

“m n. 'ure to- the service, whlch iy in: contemplatmn unider Sectmn;f st

L 565(105)(2&2/} As. noicd in the Suprum@ Court dbusmn TN

| K(xlyaim Mandapaﬂz (S“Pr‘ﬂ) IE%H the service of a mandap keeper :_ﬂ" ._':_:::': o

i 2‘30% nm m‘Vﬂive tt‘anster of movable properi:v not does it involve.a
R L ‘transfer oi any :mmovabie property of- any kind knawn to Taw cxthcr'j o e

" fiunder the Transfer ofPropcny Act m' othcmzsc and thcmfore the Sald L

f’ﬂﬁé:h’o:»f.? ordy




B :-.':Iact'i‘iy%ity could only be olassified 55 &

'we imd that lhrsre 13 a transfer'o_,.__nnmovab]e pmperty msofar as those

_vu,c In. the: present petitions;

i _;-Pfﬂpt’»mes ate concerncd wher leases have: br,m executed Aithough‘-__-g

':only'- permi‘s‘s-lvc. : 15_hus, 'i'fh'e'

3-c0nstttutc a service: would hd\"fe 10 be dxstmomshcd from 1]1(: kmd of

7 .-"""‘?1-’_’"-1'&- that s Wﬁt?m]?ljawd -unid'er;:‘s cetion 165‘(1,05:)(3222); er--arc: of

g *th‘é{?viéwfhaf :m'e:casé:@f-.'a "mnaaﬁiaﬁa service provided by a mandap .

| ;'kccper wﬁuld ot be appiscable m fhe oase of 1entmg of 1mm0vablc e

:pmwdmg Ehe kghtmg, ar:angcments ﬁlrmtu:c aud fixtures, ﬂoor_'

S Ecov&ﬂl‘lg‘i e, The- servme provxded by hlm as - indicated ‘in- the

Pige No. 200/ 39




- customer with advice as to wha
- pcx‘sSthy bc term&d as;'

'l?_ﬁ‘-efpu ' 'hasg;agmementu: aright o use gocd's»*?f e

'5act1V1t1es aré: d:ffercnt Th' :

. fand sub

"--coume oF: furtharanee ‘of bu~,

' does go towards clarifying the s

"I}iandiip .keepér also provides t}ié:' E
) Ecit be the quantum and qualﬁy of ’

- 1ew the zeqmrement af thc cuqtmner :

w

D :'thc namrc of the event: to'be solcmmz _d;'ctc lt 15, in thls context that:

L ' ﬂw Suprmm Court @beerved ﬂmf the semcc ofa mandap Lceper cannoi' _

:iihére' efsl.a; di?gfiﬁ'dﬁié)ﬁ--bé.t?(kféeﬁ ﬂi‘e‘ =

;glvmg 611 rent 1mmovable propcrty : The snuatmns are. diﬁ‘erml the _:

serviees endered by mandap kﬁﬁpers anid outdoor caterets is in ptth B sl

' f'-_ure-purchase cwtmtms Wc fcul ﬂmt this canciusmn of the Supreme S

- :-:;and that of a: person who rcmq out an’ :mmovabic prapaﬂ“y fcn' e in } the L R

Vi 'Suprcme Court declsmn m the caea of Ka(mna Mandapam (supra). R

Z resposndcn'f_s; Q_n;- -_the other-thand_,_;" S

and taken by the petitioners.

L33 Fhe next dccmlon Whlch rcquxrus cﬁnalderauon is’ the

| 'demmn of the Supreme Courl in the case of All Im!m ‘Federation: af A

f 559;29?:3-;;%:40&

kcepcr and the actmtv af hu:nag, or ELE T

upreme (,ourt observed tha'i a tax on L

ce,, a: mx on’ servzcc:e 'md not A tax [ol % saloof g g,ood% oron’ .
Ceurt nmket; thc dlstmctmn dem‘ between ihe casc of 4, mandap kecpcr S

i o commerce, (‘onsequently thc._ R

,-racm‘wfzers (supra). Wc thL alrcady qumed Pdi'agr aph-$ of the : "
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heen: bbser "e;’i‘ .t'h;at 's:ériéi ée m-_r-is- a,.!vah_ié' '

; _;  .'aéded tax artd that 1usf LR 'e__ 5 ciuty is a tax on value add:fmn on.

geods} s&rvmes tax fson valm addat;on by rendmon ot[” services. A.' s

= _:dmtmctmn hab also: bu,n seugbi:: o b made between property bﬂb&d =

'.survwes and pexformance baaed servmez. The property based: s::rvmcs..-- &

T coves qcrvme prowders ,suu as arc!utectq mturmr demgncrs rcal g

: pcrfor-r_nanccg based :sewieesr are '1hgse,i;pr§ivz_ded by persons, such as L

'Z”I;S:f"ﬁ'?k%bﬁéﬁéré, practxsmg, c?mrle,red ax,wuatantsk préc&iéing 'GOStf

: ::-i:'au; unmnts secumtv agcnmeq tour Operators event managem, travel

agcntq ctc “The Supreme Lourt ais@ notcd {hat service [:ax isa ta'( on

e servxcc dnd not on Eh@ scrvxcc pmv:dcr

e 53"4’:-,-' : I:‘I()m ke abavc dtscuqsmn it is apparcnt that ¢ Service tax is a

i ;vaiuc added tax. Irisatax on va"mc addmon movaded by'a Su'vt{;c_;f -

i }-pr_owcler.- Atis i}‘b‘fwgusgthat-i_t;.m_usl':havf: -cﬁnnmtion with a-'serifiice.aﬁd‘

g ___fere mnst be wmf, valuc additxon hy ﬁnt scrwca,. If there is 110 value -

.f:ﬂddlt'zﬁn,?:thenﬂthefe 1s'n0§ Scr‘vi.ce. Wxth tlns in mmd 1‘{ would bc SR

. fmst:rumwe to anaiyse the- prmnsmns of Soct;on SS(EOS){Z?ZZ) It Ems o

.ref”erene: flo'a scrvlce prowded or to be prov’lded to any person, by any o
g ':chcr pcrson in rclauon 0 “rcntmg 01 meoVable propetty: for usc in. .
the course or ﬁxxthcrance of bu%ness or mmmcrce:” The wordings of ==

e f-thﬁ?ztirbv}siﬁ'_ri aré so -stm_‘ciun:cti-iasi to jf,inﬁai;i: ~'& seivice provided or to b
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o pomtcd o‘ut abr:)vc ’oy Mr (3anesh the cxpreabmn m reiation to” tnay oie

5 :”"-_--_;;:be of \wdesl amph{udc but it has been usecf in the sazd Aci as per s

| "".".comext %metimes. ‘.“m rc]auon to” wouid mclude the subject matisr-

. .followmg st and: on othcr uccasmn? 1t wm:}d 1ot As in the case of the -

o servrce_ Qfﬁry-.cieanmg& the c.xpressmn “m re]cmon t-:) dry cleanmg” aleo* '

"-".'.the scw:cc rcﬁ:rred to in bect:(m 65(105)(\:) whtch refers to 4 service
' 'Z;pmwdcd by @ rca{ csmtc a,gem “m rdat:on to real cstate” dow not,

L -obvmusiy, mciude fhe blEbJLCI mattm as a scrvxce 'Ihls is 50 ‘becdise

oA servm& Gomg back to the structurcd sentence, l.e~ service provxded SRR

5 '-j."or w bb Provr&ed 1% ‘A’ by ‘B’ in’ reiatlon 10 °C, it is obvxcus that “C* -

- ":%c:]iit’mn: to ~::.means‘ th"e service ‘C” 'a/q' ‘Wcl'l-‘as--'any--ﬂthﬁf ‘.-service. hax{i;ng'_ '
= comlectxon with the service 'L Where 'C' is ot a service, the -

:g'expresmon Gt :reiatmn to" would: have 1elerence on!y o some service o

: _-:',:whlbh gh.:ts)a cennecnon wnth e But f:hm woul dnot meiy that (% e

' -*ixts_c-lfq_s'-afser1ce, L

1 ce to the \em} service 01‘ dry t,Iedmng On the othcr hand, e
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s l‘romth:s analysis,
"'-.fwhelher rentmg of lmmovable pmpmy lor uso m lhe ccmrsc or.:? :
. :imtherance of busmw; or c,ommerce by 1tself is a eervlce Tiiere 15 no

- :d;sputc that any scrvzue conn: tcd W1th the rcntmg of stuch m‘imovable .

__'_propezly wau.ld Eaﬂ wnhm the amblt of Sectmn 65(105)({4{7} and__:
o '_;such- .:.mmyabiefpmpeﬁy- by-j

- '.gax Ims amx on Ihe value mid:ttlon pwvu:ied by ‘;ame :,g,lv:w provid o

- property, then it would fall within Section 65(108)(zz7).

©commoree would by itself consfitute  faxable service and br-exigible

W N, 165973508 & ors

I8 L::ar that we: havc tc undcrstand as to -

would: be ex1g1ble 10- Sﬁ,r\ncc tax ihe qnes.tmﬁ u. Whether renting of . _

el_f Zcomt;tutcx; a serwce and thcrehy, a ';:-;: . I

' .:_'ta' deE scrvme Wc havc ahcady seen’ that service tax isa: Vaiue added e

_.-:1mofar--ag, remmg of xmmovable pmpcrty for use in thc course or e

ce: of buqmese of & _mcrcc is conccrued We are. unabie oo

_ f:drééem any value addxuon Con‘;cqucnﬁy, the: rentmg of immov dblc -
.':plopgg..j -for use in the cour% or furthcranoe of business of wmmemez-..; o
by itscfzt does not entail any value: addztion and, thereﬁ)rc cannot be L
. liegardc,d a8 & service. Of course. 1;f' there is some otherservice, such as T i

S ;.’dﬂf;rwtkdmamh_gl;mwice 'p'mvi_ded_ alongwith. thelreming...of immevable A

| 35 In wew of the tore;,omg, dlsuussmn, we hold that Sechon R
-“65(105)(7?24) does not in tcnm cnta:l ‘that ‘the rcntmg out of o

:'3 xmmu\zable.pmperty fm".us_t; a_n: th‘ge covrse or _fm‘therar_lcc'Qf’:'bu-s:'iness _of e
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58 Macro Marvel Projects Ltd. v. CST (Chennai - CESTAT) 479
A For this reason, the impugned order is-set aside and matter réemanded to
Commissioner (Appeals) for de.novo consideration: Matter shali be dlsposed
of within four months from the date of recelpt of this order _
T
B

{2008] 17 STT 479 (CHENNAI - CESTAT)
CESTAT, CHENNAI BENCH"
Macro Marvel Pro;ects Ltd. .
R
* Commissioner of Service Tax"‘ Chennal

C : P.G. CHACKO, JUDICIAL MEMBER
AND P. KARTHIKEYAN, TECHNICAL MEMBER

" FINAL ORDER NO; 1047 OF 2008°
STAY ORDER NO. 842 OF 2008
APPLICATION NO. $/PD/158 OF 2008
" AND APPEAL NO. 5/184 GF 2008
SEPTEMBER 24, 2008

Section 65 of the Finance Act, 1994 - Construction of complex service - Period
16-6-2005 to 30-11-2005 - Assessee had constructed individual residential
houses each being a residential unit - Revenue demanded service tax in
category of ‘construction of complex service’ - Whether since for levy of
service tax in category of ‘Construction of complex service’, it should be a
residential complex comprising more than 12 residentlal units, individual

- Held, yes [Paras 2 and 3]

Smt. G. Dhana Madhri for the Appellant. V.V, Hariharan forthe Respondent
ORDER ’

P.G. Chacko, Judicial Member. After exammmg the records and hearing

both sides, we are of the view that the appeal itself requires to be summarily

disposed of. Accordmgly, after dlspensmg w1th pre-depos:t we take up the
) 'appeal 3

J)oo2 “The appeal is agamst demand of serwce tax of.Rs‘ 15 63 145 Eor the penod

16-6-2005 to 30-11-2005 under the head "Constructlon of complex service

‘under’ kection‘ 65(5‘(7:1) of the Finatick ¢Act {994; The léwerauthdrities havealso

1m poséd ‘4 (Fénafty Oni“the ASsEsbeb U Sebtilii' 76 "of iHe said 'Act ‘The

emand 3

21 pugned

VERY

S i’ Efé’*amoiiﬁiﬁoﬂééted by the’&ppel[ants Eror their

G

*In favour of assessee.
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residential units constructed by assessee wonld not be subjected to service tax ©




480 , - - ‘.oService Tax Today - Repotis. +- . . ::i.  VOE:lT

clients as consideration for construction and transfer of residential houses. It
is the case of the appellants that the:work done by them fell within the ambit
of ‘works contract’, which became taxable onily with effect from 1-6-2007.vide
section 65(105) zzzza) of the Finance Act, 1994. Itis also submitted that service
tax cannot be levied from the appellants inder any othet head for any period
prior to 1-6-2007. We have heard the learned Jt. CDR also, who submits that
thecase may at bestberemanded to the authorities below, whoapparently did
not examine all the submissions of the party. After examining the records of
the case, we do not think that a reinaiid is Warrantedin this ¢ase inasmuch as -
the authorities below chose tg sustain the demand of service tax raised in the-
show-cause notice, regardless of the fact that construction of -individual
residential units was not ificlided’ Withiri” thé’ *’scope of “construction of
complex” defined under section 65(304q) of the Finance Act, 1994. The defini-
tion reads as follows:— _ o
“'Construcuon of complex means-
(a) constructionofa new resndentlal complex ora part thereof; or

() completion and fl.m.shmg servicesin relatmnto resuienhal complexsuch as
glazmg, plastering, painting, floor and wall tiling, wall covering and wall
papering, wood afid metal joinety d.'.cat‘pentry, fencing and railing,

construction of swxmr_nmg pools acoustl_ apphcatmns or fittings and other
similar services;or

he

(¢} Repair, alteration, renovatlon or restoratlon of, or su*mlar services in -

relation to, residential complex.~ 1

‘Residential complex stands de[med under clause (91 a) of sectxon 65 oﬁ the
Act, which is as follows i—.

.c 3 ":_'-._, LIRSS E -"-_".

"(914) ‘residential complex’ means-any;cemplex compnsmg of« :
(i) a buddmg or bu}ldmgs, having inoie than tWelve residential umts
€] acommon area, and - LA S S U A
" (fi)) any one or more of fatilities 6r séwxces such as park, hft, parkmg space,
community hall, common water supply or ¢ffluent tteatment systbm,

located within a premiseg-and thelayout of such. preniises is.appioved byan
authority under any law for the time being in force, but does not include a
complexwhich is constructed by.a person directly erigaging any other persoti {for

. designing o1 planning of the layout,-and the-€onsbruktion-of such. complex is

¢

.intended for personal use as resndengé bysuchperson™., ... .., Cped
Itis abundantly clear from the:abové: prcwlsmris  that’ constructmn ol:' resuien—

tial complex having not more than 12 residéntial unitsis not soughit to be taxed -

under the Finance Act, 1994. For the, lgm.lbshoqld be.a residential complex
comprising more than 12 residential units, Ad i
appellants constructed mdlv.ldua],res;denua!,_j psei,,qachb
unit, which fact is alsq clear; Erom’-thesphqtogrg.phs shj y
it appears, the law.makers did not want. gggatgyghpn of v:dual resxdentlal
units to be subject tolevy of servicetax. Unfortunately,f]usas;:ect was Ignored

by the lower authorities and hence the demand of service tax. In this view of

ey ;:.,
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it rdly,mthepres_ ntpase, the :

A

e R e e ot e e s e St ey % ani 4 B i




8. _ Delux cblourlggb.(a)Lt¢ v: CCE (New Delhi - CESTAT) 481

. thefmatter;iwe_-.are’al,s;oa;qt;impres'sedg.withf;théf,pleh-'ma'de by the appellants
-~ that, fromy1-6-2007, arpactivigy of the onein question might be covered by the
definition .pf: f!?'qu% COREFAct: iR Jlerms of the. Explanation.ta_section
°2(103)zezga)of the Finance Act, 1994 as amended, Accordingtothis Explang-
*tion, ‘construction - of 4 new residential complex or.a’part thereof’, stands
included within the scope of ‘works contract’, But, here again, the definitioh

of “resider qglgcgmp]g;._givcn;gndc;sec_tion 65(91a)of the Acthasto belooked
at. By no stretch of imagination gan it be said.that individual residential units
5. cdto be considered.as 3 ‘residential complex or.a part thereof”,
K] L.‘-‘_..t_i,onsg:_af;,,du.rs;.;wigh@: reference io ‘works, contract’. have been
ad:-by certain.specific grounds of ‘this appeal-and the same are:.not

intended.to’be a bindit g,precedqnt-fo;f-jthe_, future, " e :
3. For the teasons aliéady noted; we sét‘faisiaet'ﬁe'i:npugn;ad- order and allow

*Thé stay application slso gets disposed of. -
c ' f. i ..‘--'- i, : it .i-\'-.-' :'.) [ER . L : _—
AR Tooede e sEo e et : . ‘

SURELELE ey !%"—.5-5-5‘: | .

2008117 STT 481 (NEW DELH  CESTAT) -

L CESTAT NEW DECHI BRNCH .
.+ Delux Colour Lab (P Ltd.*

el . e -:':"v.'::, i “ Rk .‘ C »
““Cotmmissioner of Central Excise, Jaipur- -
sty JUSTICESN. JHA, PRESDONT

© 1 ANDM.VEERAIVAN, TECHNICAL MEMBER -

R el A

{4 L OCTOBER 22,2008 5.

-Sectin 65 of the Finance Act, 1994, - Photography service - Whether.deemed
sale.of materialstakes place . in. réndering of photography service .and,
thereforejvalue of materials:cannot be included while computing value of
said‘service - Held; yes “-Assessee was a photography service provider -
Authorities below réjected assessée’s plea that phétogiaphy service was in

F  natureof worky ﬁbﬁ(rﬁ?t:j’imfol_ﬁng’ sale of miterial used in it on which sales
tax was payible ind deihuiided servict tix oh grass amount charged from

([ Customers which inclided ost of materials - Suprerne Court fricase of BSNL
V- v UOI[2006]3 €ld that wor} tinvolves élemeiit of bofli sale
and service: contyact,and fhat service e elements canbe split up -
Whether if photography service is a ‘works contract’! it would follow that it

TE N,

S - “Matter fermanded T

-_—
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2008 (12) S.T.R.

603 (Tri. - Chennai)

T S

soEMrarvins Broslve
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HAEE PR O ?\(:_‘4

Dygred 12 K{’?i‘éz"fgﬁ?‘v‘?‘?“- .{i'iﬁ;g\_;';{:; HER

MACRO MARVEL PROJECTS LTD.
Versus
COMMR. OF SERVICE TAX, CHENNAI

Final Order No, 1047/2068 and Stay Order No. 842/2008. dated 24-9-2008 in Application No.
S/PD/158/2008 in Appeal No. 5/184/2008 .

Construction of Residential Com
Residential complex to comprise more
Photouraphs indicating construction of
being a residential unit - Legisiative in

piex service - House construction -
than 12 units to attract Hability -
individual residential houses each
tention not to levy Service tax on

construction of individual residential units - Plea by appellant that from 1-6-

2007, impugned activity can be covered un
acceptable - Works Contract service inclu
individual residential units - Impugned a
@%ections 65(30a), 65(105)(zzzza) and 73

Works Contract service - House construction -
provision includes construction of new

within the scope of works contract
considered as residential

der Works Contract service, not
des residential complex and not
ctivity not liable to Service tax -
of Finance Act, 1994, [paras 2, 3]

Explanation in relevant
residential complex or part thereof
- Individual residential units not to he

complex or part thereof - Construction of
individual residential houses not coy

ered under Works Contract service -

Sections 65(91a) and G5(105)(zzzza) of Finance Act, 1994, [para 2}

Construction of Residential
Construction of individual residen
- Section 65(30a) and 65(21a) of

Complex service - Legisiative intention -
tia! units not subject to levy of Service tax
Finance Act, 1994, [para g

REPRESENTED BY :

Appeal allowed

Smt. G. Dhane Madhri, Advacate, for the Appellant.

Shri V.V. Hariharan, Jt. CDR. for the Respondent.

[Order per : P.G. Chacko, Member (Nl -
are of the view that the appeal itself requires to be
pre-deposit, we take up the appeal.

AN

construction and transfer of residential houses. It
fell-within the ambit of ‘works contract’, which be

not included within the
1994. The definition reads as follows -

“Construction of complex” means -
(@)
() completion and finishing services in
painting. floor and wal tiling, wall
fencing and railing, construction

scope of “construction of complex” d

retation 1o residential complex such as

covering and wall papering, wood and metal joinery and carpentry,
of swimming -pools. acoustic annlicatinne ar FHinre ~od oo

After examining the records and hearing both sides, we

summarily disposed of. Accordingly, after dispensing with

for the period 16-6-2005 to 30-
(30a) of the Finance Act, 1994,
Section 76 of the said Act. The

collected by the appellants from their clients as consideration for
is the case of the appellants that the work done by them

came taxable only with effect from 1-6-2007 vide Section
65(105)(zzzza) of the Finance Act, 1994, 1t is also

appellants under any other head for any period prior
who submits that the case may at best be remanded
examine all the submissions of the party. After examinin
remand is warranted in this case inasmuch as the authori
tax raised in the show-cause notice, regardless of the fact

submitted that service tax cannot be levied from the
to 1-6-2007. We have heard the learned Jt. CDR also,

to the authorilies below, who apparently did not
g the records of the case, we do not think that a
ties below chose 1o sustain the demand of service
that construction of individual residential units was
efined under Section 65(30a) of the Finance Act,

construction of a new residential complex or a part thereof: or

glazing. plastering,




similar services: or

{c) repair, alteration, renovation or restoration of, or similar services in relation to, residential complex.
‘Residential complex’ stands defined under clause (91a) of Section 65 of the Act, which is as foliows -
"(91a) "residential complex” means any complex comprising of -

{i) a building or buildings, having more than twelve residential units;
(ii) 4 common area; and

{ii)  any one or more of facilities of services such as
common water supply or effluent treatment system,

lecated within a premises and the layout of such premises is approved by an authority under any
law for the time being in force, but does not include a complex which is construcied by a person directly
engaging any other person for designing or planning of the layout, and the construction of such complex is
intended for personal use as residence by such person.”

it is abundantly clear from the above provisions that construction
than 12 residential units is not sought to be taxed under the Financ
residential complex comprising more than 12 residential units,
appellants constructed individual residential houses

from the photographs shown fo us. In any case, it appears, the law makers did not want construction of
individual residential units to be subject to levy of service tax. Unfortunately, this aspect was ignored by the
/ﬁ'\_!ower authorities and hence the demand of service tax. In this view of the matter, we are also not impressed
(\u'with the plea made by the appellants that, from 1-6-2007, an activity of the one i
by the definition of ‘works contract' |
1994 as amended., ‘According to this Explanation, ‘construction of a new residential complex or a part
thereof stands included within the scope of ‘works contract’. But, here again, the definition of "residential
complex” given under Section 65(91a) of the Act has to be looked at. By no stretch of imagination can it be
said that individual residential units were intended to be considered as a ‘residential complex or a part
thereof. These observations of ours with reference 1o ‘works contract’ have been occasioned by certain
specific grounds of this appeal and the same are not intended to be a binding precedent for the future.

3.For the reasons already noted, we set aside the impugned order and allow this appeal. The stay
application also gets disposed of.

park, fift, parking space, community hall,

of residential complex having not more
e Act, 1994. For the levy, it should be a
Admittedly, in the present case, the

(Dictated and pronounced in open court)




