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. Under Sec.83 ofithe Finance Act, 1994 as amended; 'my p« mon agggieved by this |
_ordcr can prefer an appeal within three months Fom the date Ut‘ tommunipatmli of such i

ordér/decision to ‘the Commissioner. (Appeals) qus, thce yth ﬂom ’LB Sladium '
Road, Basheerbagh, Hyderabad 500004, ¢ :

3. m85%%eﬁﬂiﬁ3¢@ﬁ(&@iﬂ)aﬁa§rwﬁmﬁmﬁwﬁ, if—-&’i‘f?ra?‘nfaa‘?r
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. Anappeal under Sec.85 to the Comnnssmner~. (Appeals)-shall e =made*m form ST- ..
4 and shall be verified in the prescnbed BILST. | ; o
a @é}4%#@@&%@%&%%@%@@%3@%1@%@%
T SR 3 e ondien 1 o781 21 oo AR s ) sy
" The form of appeal in Form No 'ST:4 Ishall be filed: m dmphmté and shall be
accompanied by,a copy of the decision ot ‘the ofder appcaled again st' o -
57 - ander & o fofer ar anitet 3 frest ordie o v <) £ tmezfma%qﬁqz
: AR e @ S e R AR | b b
i The appeal asiwell as the copy of thei decxswr or ordei appealed bgmust m
wxq'l court fee stamp of the appropnate amount D ,
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, ORDER IN'ORIGINAL NO§43/2010 (Service Ta;x}'g e Bt
(Passed by Shm G, SREE HARSHf\ Adp:tional Commissione g Senv g T
.  preawele, L
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Sub: Service Tax = Works Contract Sennges
‘ payment of Servnce tax on taXable serv

E Mls Grandeur Hemes (P) Ltd 5-4 187/3 & ’

senpce Mls Grandeur Homes (P) Ltd ls;a raglslered partmershlp}
regnstered \mth department on; 24-4—2007 (Gonsgruc ion:of. Re.sude:n_tlaf SQmiple
28-2-2008 . {Works - contract semce) for paymént ~of service] |fax { \

AAd:CG7612FST001 L e gg__. o i
A i SR “
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2. On gatheri_hg intefligence. that M/s. Grandeur Homes (P); Ltg.,. being ja-registered, - l




clarifi o\ation of the Board vrde crroutar No 108!02!2009 -t— ST dated 29" Jan'u,:ry ZDDQI

s, The assesses have. flied the srs retutns
'2009 ith rs found that they have patd the Serv%ce Tax oers 78, 62 700!1113 tlj o
agreements for construction. for the perrod frqm Juty,; 2007 to December 20 8. Th 3y paid the _
. Service rTax ‘under Works Contract servsoe a}:artlng the optron under Rule wi 1) of'the Works
l‘ _Contract (Gomposmon Scheme for F'ayment of- Semoe Tax) Rules 20073 Ih the tS‘t‘B returns

- they cdtlect the amounts agamst booking formlagreement of sale ahd at the trme
- of the! property, the amourit received tlit tt]en wciuldi be altocated tow%rde Sa}e Deed and
agreen‘rent of constructron and therefore, ser\nce tax on amounte recewed agarnst Agreement of :

_ (1. No.83/20] OfAdjn.f;fl"
Order-in Origiral No.43/2010-5T

assesses of the Setvice Tax department, is not discharging the service tax liability proper ly,
investigalion was taken up by the depariment. Summons: dated’tt? 2010 for submissicn of
relevant record /documents } information were issued o them. . On verification of reccrds
submltted by the assesses, it is found that Mfs: Grandeur Homes (P) i.1d have under takeh iwo
ventures,: namely Splendeur located at Gajutaramaram village, Quiubullaour Mandal. RR
District and Emaerald Hetghts located at Ghanapur hamlet of Edulabad village, Ghatkesar
Mandal, RR District, and recewed amounts frem customers from January, ,2(}()9 to Decenber

2009, toWards sale of fand and agreements for constructron In the sard ventures they have

entered mto sale deed, and agreement for copstruotron with their cuatomers m respect of 123
* flats. E ) A { :

i t

[
i ! ) !

i

, file rd for‘, t}le periods October, 2008 to' March 2009__(tlled on 24- 4 2009 and Aptti 2009 to o
: September 2009 (filed on 16- 11-2009) the ae' ss|es have not shown arry recetpts towards j. :
construotlon for the penod startrng Ifrorn January Oqg to September ZOOQj t ts found that they -
. Jhave stopped payment of Serwce Tax on receipts from 1-1 2009 by! I‘nismterprettnq the
: otanfrcatron of the Board vide Grroutar No, 108!02!2099 r-t ST dated 29‘“ Jahmary 200‘!

: Ly : i
11 : - : ;;_‘ %‘ P : w-"r,

4. Statemeht of Shri RVS S: Prasad; authdrrzed representatlve of Nilé Grartdbdr Homes
- (P Ltd oh 7.4.2010, was recorded under: Seotlon )

‘of the Central Exmée Aot 1{5)44 made
appllcabte to Serwce Tax Vide Sectron 83 ‘of: the Ftnanpe Act, 1994 Shl‘t R V S.S. Pr sad vide

his Statement d‘ated 7.4.2010. has tnter alig;: stated that the . actwltrea undertaken by fhe _'

company are providing services' of construotron of Resrdentlal Compteﬁes end ttnt they
purohaised land under sale deed / AGPAs: and: conetruoted the resrdentrat ciamptexeé and that

reqlr,tratron

construc’uon portion up to regtstratlon was remltted rmrriedratety after the daté' of agreement and _
the seq\uce tax on remalntng portron of: the amounte toWards agreement of g onstruItron is pard.
on recelpt basis. Further, he stated that servrces ‘o a resrdentlal unit / oompte X whic )

a restdentral dornplex, falis ! under the exr;lus&on_

and that their customers have stopped payment Df éer\rioe from 1- 1 idol: in thet

) : . Ft}.."
P . Lt -,...-: i , . . i

5. As per the excluslon prowded m Sec 65(91 a) of the Ser\n(.e T x‘1 =t\ct th:';'
‘compléx’ does ot include a compléx which: id! constrdoted by a person 411 '
'other Jerson for deergntng or ptanmng of the tayoht nd the oonstructrci

‘ "e period from Aprﬂ 24 07 to %aeptember
> rec? r}ts against

5.2 part of' '
_ 'IaUSé in the deflnltldn- of! estdentrrt romp!ex .
ight of the

residential <’
gagmg any_i
iof tstmﬁ éomplex CH
intehded for personat use as resrdence by & oh persbn. it is further cla rﬁ}ﬂd i e § of the =

Cirdullr No. 108/02/2009 = ST, dated 29" Jaquaryrﬁo g that if the unimaettovrner rtrers intoa’

oontract f‘or constructron éfa res;denttat compte)t with a promoter i Bultdtar de eloper who -
hlmset prowdes service of demgn plannmg and éon= tructron and atter'such co etmctron the L

t
|
1

i
|

U RS e

R



O I.No.83/2010-Adjn.ST
' Order-in-Original No.43/2010-5T

ultimate owner receives such property for his personal use, then such actl\'rty is not tjable to
service tax. Therefore, as’ per the exclusion clause and the clarification mentioned abuve if a
builder/promoter/developer constructing entire complex for a smole person for persona 1Se as
residence by such person would not - be sub}ected to servicz lax. MNorr ally, ‘a
burlderlpromoten’deve]oper constructs re3|dent|a[ complex consrstrng number of resrdenint units -
and sells those units to dlfferent ouetomere So, in such cases the construction of complny is not

meant for one individual enhty Therefore, as the whole complex is not, constructed; for single
perSon the exclusion provided in Sec 65(é1a) of: the Service Tax Act js npt. appl:oable Further,
the! bunderlpromoterldeveioper normally nters rptohconstructlon ! cornpl ption, agreerments afler
execut[on of sale deed: Till the executron of sale de ed the propertyi rpmans;- ‘rn he hame of 1he
bmIderlpromoterldeveloper and. ‘services fendered’ hereto dare ;se”:Setv_ oee".f_"M:treovel stamp: 3
duty will be paid-on the value COhSldel’atl . shc:Cm n the sale &eed, lThté refbr’e. hére ls.no Ievy: i
of Serwce Tax:oh: the serwces rendered tltl ‘sale deid i.e., on e“ ali.rg: ;oonslde atlongshownfﬂlnf i

the isale deed. But,:ng, starnp duty will be. pard oni thi agreements' : d :‘ cts aga st'\}\rhich th'ey' ol
- renlier services to. the oustomer after exeoutlon of sadle deeds. "[here;'e> isfs eerw.e provrc!er and .

serylce recipient relatronshlp between the bmld er/promoterideitelo bey and th ‘ustomer,

Therefore such services. against agreements for construétion mvar abiy attract serw e tax

unqer Section 65(1 05(zzzza)) of the Flnanoe Aotr 19,94

6. 1 As per the deflnltlon of "Resntientrat C omplex"'provided nder Se?tion dﬁ(01a) of:
the iFlnance Act, 1994, |t constrtutes any- ‘one- ori imdfe of facrhtresor ‘a r'v;oe sUc} i park, ift,
parnlng space, commumty half; oommon water supqu or effluent treat ent syste5 j Tlie eubjeot
ventures of N!s Grandeur l-tomes P) Ltd quallt" ed to be a remdehtl I <omp!ex as rt contains
mote than. 12 restdentlat unrts With common area arid common faéltlllé's Irke SctDmmon water
supjply, etc., and the tay0uts were approved by HU[)A vide permit’ No 1651130 ot 2008 {Fite No.

BI2BZ1fT PSIHDIMSBRIZOOB) idated 4- 12-2008 ifor the venture “Spter dj%-ur" an ncnon plan
‘No rSBSSIPthPttIHUDAIZUOS dated 23:3 -2007 for the venture "Emaral zt'ielghts ;As seen from
thegreoords submitted, the assesses; haver enterec into 1) a sale,ic s for'?=eate ‘of undrvrded 3
portlon of - land together with semi flnlshed porto gndi|2) n .é\;:;r;eernent for |
constructlon with: thei, customers On’ exeoutlon o‘ the sale deed the! nght in i property got
transferred to.the. cuetorner henoe the construotlon }serwce rendered bi{ ;he astséetres thereafter e

“to therr customers under agreement of oonetructtOn l;re taxable under a’étwce tex ae -tnere.exrsts,-' ;

sertnoe provrder and sewloe recrplent relatronshlp etween them Aa hr; re rnvolved ftﬁranefer:o"f;
property. in goods;: rt appears that the: servrces rendered by them. af'_e_ \oxecutrcn j‘oif sale déed )
age{mst agreements of constonteon are: taxabie aerv!oes under wurks gs: T raot eertlioe : g
7. i . As M!s Grandeur Homes (P) Lid: haVe not furnlshed th[ montn Nise'part:culars
of amounts recewed exctuewely on agreemeqts for Constructron. ;tI d tax;liabltrty’hae been .
arnted atron the basrs of soft coplee of the ﬂooks of accounts pr v : _
Honles (P) Lid. it |s arrwed at that fhey: have cqllected an amount of § 49 {- agalnst i
agr ements of Conetructron durmg the penod fron* January 2009 to tIJ‘E}:eQbenZOOQ and are; i
Ilabte to pay service. tax mcludlng Eduoatron cess hnd Secondary & ngétie};' sdiidation cess of ];

Lo o "(
Rs% 30, 88 476/— and mterest at appropnate rates Under worka C.uul. f;t-a' rvice rd ;pectwaly

(alandeur :

- Th detalts of ambunts collected service | tax llabl |ty are: as detatlec ) th fﬁinhefgure to lhe
Notice. A - '

L
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(L. R.Nc.33/2010-A4jn0.ST
Order--in Original Mo.43720110-8T

8. M/s. Grandeur Homes (P) Ltd are well aware of the provisions and of liability of
Service tax on receipts agreements for Construction and have not assessed and paid service

tax properly by suppression of faéts and contravened the. provisions of Section 68 of finance
Act, 1994 with an intent to evade payment of tax.. They have intentionally not shovm any

receipts towards construction in their ST3 returns: Further, they mlsmterpreted the definition of

the works. contract service with an intent to evade ‘payment of Service Tax. The: fact of receipt of
the amounts towards constructton has come to Iight only after the depadment has taken up the
mvestlgatlon Hence, the servrce tax payable by M/s. Grandeur Homes (P) Ltd appear«: to be
recoverabte under sub Sectlon (1) of Secllon Tf% of the Fmance Act I994 ‘ *

f]
i

"o il - Further, Mls ‘Grandeur Homes ® Ltd,ts 418713 & 4 it $1oor, MG Road,
Secunddrabad 500 003 have contravened the prov;sions of Sectlon‘gﬁa
- 1994 reéé with Rule 6 of the Service'Tax Rules; 1994 In'as mitch ‘as

D —

Finance ﬁct 1904 read with Ruie 7 of the Servrce Tax Ruies 1094 | inasg much as the,r have not
: sﬁ'&wn the amouhts. recervecl for thé taxable servrces.rendered in the statutory|Return~.. add also
did not tr‘uty and correctly assess the tax dug on the dervlces prowdecl by them and ‘a 36 did not
: dlscioserthe relevant details: I information, w;th an mtent to evade! paymen

L.afe tlabte for recovery under proviso to the section 73(1) of the Flnanc,e Ac

of servrce tax and

Acteed e

3
i
1

| _ ' _ : L, Lo g
i e R P I P i oo : | H
i §

10. P Thus, M/s. Grandeur Homes (P) Ltd 54 -187/3 - & 4, Hii Ffloor MG Road, .

Secundérabad 500 003, weré requlred to show cauée m O.R.Na. 83!2010 T as (o] hy: P

"an.amount: of Rs: 30 88 476.’- i.el, Servlce Tax of Rs 29 98; 52}| Eductatien Cess

: on Service Tax of Rs 59,970/ ahd - Secondary & thher Er{zrcatlorg Cess on
; Bervice Tax Rs. 29, 985/-, should: not be demanded on; the work ccntréct serwce

" Notice. c ' s ’= ey *

l
1
' . s _
H i FN ce N
L IR I | i

' 'Sect:en'is efthe!FmanceAct1994 - } Pt f T

o t
[EE 5.

iii} &+ Penalty ehould not be rmposed on themjunder Sectuen ?6 of fhefi_ *lnanCe

the irules made under Chapter V of tne Fmance Act. 1994

‘ (ivt ‘, Penalty should not be 1mposed on themiunder Sectlon 77 of {he’;
R for the contraventton of Rules and _prowslon of the Fmance Ac' :
penalty is spemt“ ed else where : '

i
H
i
r

ithe Fir ahce Act, .
5 hey ave ngt paid the
; appropnhte amount of serwce tax'on the value of taxable serwces ahd ; &echon 70 of the .

%994 aﬁdihereby' _
" have rendered themse[ves liable for penal action: under )Sectton 76,177 a_an ?B of ttteEFrnance K

undef the Sub Sectlon (1) of the’ Sectlon 73}01’ the Ftnance Aot 1?94 fdr the period :'
“from January 2009 to Decemberi 2009 as ehown in the Anne;{ure attached to this-

iy mterest is not: payable by them on the ambunt demanded at '(i) abt:nveil under the--'_ :

o '.their féilure to pay sewlce tax 1n accorde ce with the prow@ pq's of Sedtmn 68 or _ ;

hht Aet 19945":1} :




7 0.E.N0.83/2010-Adjn ST
Order-in-Original No.43/2010-81

) Penalty should not be imposed on them under Section 78 of the Finance/ W, 1994
for suppressron of value of service tax and contraventton of prowsrons of C apter V

of the Finance Act or the rules made there under ‘with intent to evade pﬂyment of
servrce tax.

. M/s leegange & Assocaates Chartered Accountants vide ,etter dt 19 07 2010
subtmtted vakalat and frled reply on behatf of the Assesses mter atra st’tttng that the mt=ce has

constructed flats., and that the tranpactron wtth the customer was’ ;ln twio, fo,tds o
asunder . ' . o o ; : '
a. falohg -;wr(h the :semi-
3 b 7 ‘ : :;:_semi- ;
. built up uhrt gets the constmctton done by the asSessea B L NS
andnn respect of the frrst told there is o r;onstructtoin service provr & by' ha s: see to therr
;

,/ customer as there s No; dlstmct semce provsderr anti receiver and ther*afl ; her’é is ho serv;ce =
' tax bn the same arid the same was not dispited by the department asiwall and tt"atlntr pect of, , '
the tsecond fold of the transactton there was always a doubt regardtng tl‘te apphc:a itrty tof servrce : t
tax as the definition of residenttat complex mentrohed in section 60((9121) ctates that w‘here such - '
a ccmptex is for personal use then - no servrceatax is payabte and that atthough there . f
wasg t|abllrty the entlre amount i of | |t semce tax was pa:d odt of doubt !
andi  the . same twas . later ctanfred : the: re ent ' c't({ ular . nos.. t
108!02!2009 -8T dated 29.02.2009, F. ' ja1rerzoosdrau -datet] ?? 74003. F. No.” |
332[35!2006-TRU dated'1-8-2006 and the entrre amount of service tax ;:s etrgrbte tor refund
xablllty of the - constrr.tctlon prévtcted for an’
md:vrdual customer mtended for hrs i persona| .use wae claritied bé 'FRU vide
|ts letter dated F. 'No. 13116/2005-TRU dated 7-7—2005 durlng tha ntroductt h'of the levy,' |
therefore the. servme tax is not: payabte qn;such cqnsrderatton ft om ,aLlnllOt zTha:»the board |nt
betWeen had ctarrf ed in an- |nd|catlve manrt that tlwe personal us of'alresﬁ:ter ttal Complex |st |
not ,rabte for sennce ta;( in the Ctrcular F. N 332/3 /2006-TRU: dateti[ }5—2006 and that Board ‘
Clrdular No. 108/2/2009-5. T, dated 29-1 ~2009 states that the oonetrut:tl
thelcustomer falls wrthrn the :ambit of exctus:dn ﬁ:ortlon of the def:htt

complex as defined uis 65(913) of the Flnanoe Abt. 1994: and ao‘col

[ 0

111 They further . submitted. that no

\3} for‘ parsona use ot

on of lhe "resrdentlali : '

payiable on such transachon and that with, the aboVe~exotu3|on ho! sewt(:te tax‘ iﬂf 'a@able at a'tlg i
for | the  consideration pertatnlng , toj }constructlon j%fsie
its dustomer and accordlngly the SCNis vord ablnltlo : - !

; S R
11 # They further submtttec[ that the: deQartn]ent: has conctuoled tha
put o pereonat use: by a smgte person then,rt is exc uded The crrcular thé de
give any meamng as to personal use by:a smgte person In fact |t ts : /|dled ),
reaéon for tssuance of the crrcular IS to’ ctanfy the apptrcabrtrty of ras |
resrden’ual cornplex and that when the Ievy does nbt exrst then payn- ‘ of :
arrse and hence the SCN has to be set a5|de

t
i




QRN 33/2010-A40.5T
Order-in-Origingt Mo.43/2052-ST

“11.3. They cited the followrng case laws in support of their contention :

i}. the case law of M/s Classic Promoters and Developers, M/s Classic Froperties vs (‘CE

Mangalore 2009-TIOL-| 106-CESTAT-Bang ii). Mohtisham Comp_lexes Pvt. Ltd. vs Commr. of C..

Ex., Mangalore 2009 (016) STR 0448 Tri.-Bang

114, Tney further submitted . that the assesses would be eligible for CENVAT credit on the
input services and capital goods used and hence the I[abrhty shail be reduced 10 that e‘dnnt and
that the SCN has not consrdered thls and has demanded the entrre service ta:f

§ | N o
11.5. ‘I"Hey further submitted that;assuming ihaf the service tax is pai'able as-periths SCN,
that they have not collected the service fax amount .berng demanded m ihe oubjee{;S N and
y thereforéi the amount ' . received should .

be; consrdered”*as_' cum tax  in
terms f Explanation to Sectron 67s of

ithél Frnance Act] ! , the
- service Ha_x has  to be re- computed glvrng ’theﬁ assesses the! b ¢ of .cum-
tax. ‘ ) o L E. S
146 Furlher - submiited  that' it - is :e'" : E'n.a'tural coroliary at o the_
: pnncrpal% s not payable there  can’ be & no quastron of pay ' interest
- as held! by - the Supreme Court in Pralhtba iProcessors Vs' ﬁ 6 (88)

LELT 12 (SC) and cited the: fol!oWrng caselaws : ' © !

; (r)Hrnduétan Steel Ltd Vs- State of. Orissa-19?8(2)ELT(J159) (SC)

: (lr)Akbar' Badruddm Jaiwani Vs Cellector—1 990(4“&)ELT1 61 (SC)

"7 (ul)TamlI Nadu Housrng ‘Board Vs, Collector --1990 (74) ELT 9 (SC) and re
- penalty proceedmgs under the. prevssrone ‘of Sectlon 76 ' ‘ AR &

i I8 A
i . : . : b

117, Further sirbmrlted that: there isino, ailega’non as to any mtentron to evede the payment of
' service tax setting ‘out any posrtl\re act of the! Appei[ant;and therefore anyl é( lron :"ﬁosed in

_ the S¢N that - mvokable for -the®: ,reasen i of fraud wr!lfuli rﬁré tatement
: col!usron or suppressron of facts or contraventlon ofIany of the provrsrbns,of lhe Xcise Act
or the rules made there under wrth ihterition t. evade peyment ef duty, _.é hot sueta nable and
pendlty under sectron 18is not sustalnable and placed re)rance on the folloimlrié decrs{cms :
' aCosmlb Dye Chemrcal o CCE;_=Z 1995 (75) LY 7
b.T.N. DadhaPharmaceutrcals vs CCE 2003(152)ELT251<SC) ’ R
- c.Tamil &adu Housing Board Vs CCE, 1994 (74) | ELT 9(8C)- R
- d. Pahwz{ Chemicals Pvt. Ltd. vs CCE, 2005 (189) ELT 257 (SC) | P
- e.Gopal lZarda Udyog v& cce,‘zoos (188) ELT, 251 (SC)i ST
' f Kolety eum Industries ve CGE, 2005 (163) ELT1440 mi Ph
; fla K ‘ . !!_..,“_' . !.
' 11 8. F‘Urther submrtted that untn there was nJ clanty on the appllcab:lrt] qn‘ aervrce tax the
: amount=§1 were collected’ and peld properly by the aesessee % was only on is _lfié cf N ciarlflcaimn
" by the department vide the crrcular 108!02!2009 ibld that the assesses stqp: brvi
- tax payrhents as'it was ‘of the bonaflde behef thht there I as no serwce teﬂl !i \
- never'an rntention to evade payment 'of service itax by the asseeses Henc“_

jueeted;_ t! drop the’

R - s bt b e

o
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'Qutubullapur Mandaf, RR Dlstnct and Emaeratd Heights tocated

O R.MNw.83/2010-A4ju.ST
Order-in«Original No.43/2010-8T

section 78 is not leviable in the instant case. On the other hand it was not practicaile for.
collection of service tax from the customer as the same was denied by the customer.

12. Personal hearing In the instant case was held on10.08,2010, wherein Shri. V.. 5udhir,

Chartered Accountant'and Shi. Amarnath Legal Officer of M/s’ Grandeur Homes P L g, have

appeared and rerterated the submlsslons made in thelr reply and reqdestq d o drbp pro: aedmgs

lnltlated in’the notlce ahd furtHEr stressed that the agreement of con:tructloh s freant ,for o

completion ofa remdentlal unit, but not theicomplex per se. et : ‘

ois;c;USSIons ANoimisrthasz: .

7

13.?

re{alners Of the assesses wde feD'Y dt: 19 07 2 and submrsm nsb' ade di

R R b
.heanng held oh 10.08.2010. I obser\re that: Mfs Grandeur Homes (F i _ ] ¥
department on 24-4:2007 for 'Constructlon ‘of Residential Complex Ser\rice and én 2&2«2008-"

for ‘Works contract serwce under STC No. AACCG7612FST001 M!s .:-randeur,%-lornea (P Lid
have under taken - two iventures, name!y Splendeur tocated at Gaju[ararnaram wllage

Edutabad \n!tage Ghatkesar Mandal RR Dlstnct. and have: entenld tntd saie de.ed and’

'agreement for constructlbn with. their customers in respect of 123 Hats. lt is! obs;arvéd that the .
assesses has filed: the ST3 returns for the qenod frorn April 2007 to S ptamber.qﬂﬂq?and have;
paid the Serwce Tax of Rs.78,62,700/- on the recelpts against agreen ef\ts *for ¢ __struc.tlon for} :
the penod from’ Jlily, 2007 to December, 2008 uhder Works Confract, s wlce avaliing the option’ ‘

under Rule: 3(1) of the Works Contract (Composrhon Scheme for Pflymant of S_etfmce Tax),
Rurészoor Sy AR :

o . P Con
: L ;;u-, i
! : - o i . .

i E ! . : i};i U :

:{_l-; s—'tf‘:i

‘14 In the ST3 retumsfflled for the: penods October 2008 to March, fZE}OQ‘ ﬂlei on 24 4—2009 :
and April 2009 to September 2009 filed On 16—11 2009 the assesﬁes have {ot =hown any;
'recelpts towards construction for the penodE artmg ifrom January 20(}9E to septeﬁ' er 2009, 'Asf. ;
Mlsl Grandeur HOTTIES{(P) Ltd: ihave - not furmshed ‘the month mse (1artiéuléuJ of arrtounts’.;
recéwed exctusWely on agreemehts for- Construct:on the same cn thd tia is’ pf sqts, copres of theé'

bocks of accounts prowded by Mis. Grandeur Homes (P) Ltd,rls arh\ted at an athrmnt of- Rs
74$ 63, 007!- agarnst agreements of Gonstructlonr dunng the" pertqd f]on‘r Ja

i

are' liable to' pay Servrce Tax on R5749 63 007/— belng the atnjuntire,elvéd agalnst‘ .

agreements of construch()n durmg the penod from Jan 2009 to Dec 2009
ser\?lce T I R T 5: B §'

T A R Por e 'EE n !

15, t As per Sectlon 65(1{}5(27_27_3)) of thei Fmancé Act 1994 "faxab: isery
contract means any semcé prowded or: to' be prorJ;ded to any persor, !
re!atron to the executron of a works contract exc{udmg works contr' i
arrpon‘s rau'ways !ranspori termmais bndges tunrtels and dams }
Explanatron —_ For the purposes of thrs sub- blause warks cor}

’ !

b heﬁ berson m

wherern —

i

ati Ghanapur hamlet of .

aty 2009 tot '
'Deqember 2009 Thus the |ssue before me is to debade whether Mls sC ra‘nduer H m{;s {P); Ltd i

ir & Contract

.;peof o roads,=' 4
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(i} Transfer of property in goods involved in the execution of such confract i
sale of goods and ' '

< Jeviahle fo lax ¢8

(i) Such contract is for the purposes of carrying out —_

(a)' erectfon commlss:onrng ‘or installation ‘of plani, machinery, equipment or sfructures,
whether pre -fabricated or ot

henrwse rnstaﬂatron of eiectrrcal and eleclronic devices, p!umbir .
drain iaymg or other mstaf!aflons for transport of ﬂu:ds heat;ng,
mcludmg irelated pipe work, duct work and sheet mefal

insu!attop,: fire proofrng. ar vyater proof ng, fift and esca!ator fi
or ' '

venlitation ar air- ~conditioning

re escape stamcquses onelevat( s

i . ; o ‘ P
‘: T 5 . E ::? L "‘
i 1

{

. {h) constmctron iof a new buﬂdmg ora: Givil structure or. a part thereo
: pnmanly for the pu:poses of commerce or mdustiy, "

** (c} const bcuon of a new res:dentfal comp!ex on‘a part thé{eof or | :

bl
s
DR

i1l
B i
o _
N B iy
L‘ra‘iror_of-

it
[enovatron or re

services] in reiatron to b and c or . ';-'ﬂ
,,a-"J 1 ( ) ( ); S

(e) tumkey pro;ects mcludmg engmeerrng, procuremer!t and construct;or‘ of com:pr*ssronmgf

(EPC)pI‘OjeCfS . coont : :, . R "i:_‘_"

- 15, 2o As per Settioh 65(9‘1 a) of the Finance A¢t 1994 | “Res!dehual‘ Cémpfex meuns
: any complex comprising of = : ..~ % SRR

(:) a building or buddmgs haan more than tWeive res:dentrai Unrts
(r:)dccmmonarea, and: R “.- Lo i

T

hall,’ common waler supply or efﬂuent treatment 'system C-
.1 E —l_‘_;“ o B i | ‘

1".».

i
i

L
f.
1 T :
{1if); any one or more of’ facmues or. serwt:es such as park, fift, parkmtj( space qo:nmumty .
{ ‘ N
P

i Iocated w:thm the: premrses and the !ayout of such premrses is approvéd by qn authépty under

~any faw: for the time being ir force, but does hat. mclude a cempiex Whlch :s,conslrul:!ed by a

person drrect!y engaging. any other person for: des;gmng or plannmq of the- J‘ayoul‘ and the .

: constructrpn of stch complex is mtended for personahuse as res:dence by such persoh‘

2

i

16.4. l' observe in the mstant case,: that ’the ventures nameiy Splehdeur l dated at’
' Ga]ulardmaram village, Qutubullapur Mandai RR Dlstrict and Emaerald H*}lghts Focated ‘8t

Ghanaphr Hamiet.of Edutabad village, - Ghatkesar Mandhl RR D:stnct quéhf‘v {oi he elaasmed
: under resxdentlal compie’xes by wrtue of the followmg fafcts :

|) buuldmgs havmg more than' twalve res'tdent\ai unlts S

wub!havangcommonarea i P ot ‘; ‘ Co | PR s o

ui)‘ having common facnht!es hke ccmmon Water s\ pply etc
iy )i having layouts approved by HUDA1=

12321!'1' PSIHDIMSBRIZOOB), dated A= 1242008 fqr the Venture “Sple .
Ian No' 5855[PIgIP4!HUDN2006 dated 53-3—20C[7 for the \renture "Ei aral

;

? Helghts

: ;'! i-'-i ‘3

1

l :;=,_.’ :.: j:.i'\..—

162, ! lﬁnd as per the rep\y, whlch the transactmn WIth \\he customer |h such’ ve"ntur g were m

!
P
15'

twofold# Ts under N =_‘_!‘. N

.
i
!‘
:11,
s

work, thermal insulation, sound”

f or. of ap Dehne Qr ¢ conduaf o

vide permit ‘No. 161134 ;}f 200 "(Fﬂe No. =

, sanctlon b
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a. Sale . of undivided share . of Iand ‘along  with  the

semi-
. constructed residential unit to the customer
b. Subsequently the customer/owner of the Iand along  with the semi-
built up unit gets the construction done by the noticee, under agreement of
construotlon

The issue before me revolves around the agreement of constructron s|nc= the seie ofiundivided
shalre of Iand is not taXabte v é ' L

17,0 tice _ Hor r'”
Rs.¥8, 62 700/— on the ecarpts a{Farnst agrj‘eem ts:
for the perrod from July' 209_ .t,d;[;l,ece;mlp 2598
optlon under Rule 3(1) of the' Works Contract (Cb;nposrtron Sch'

EiEa et B

gito seii-venturie
sery é.a\{arlrng the
; l 0 rrt of. Ser\ru;ejj :
Tax) Rules, 2007 and have. not:shown any recelpts towards constructror m 'the ST 3 returns
e “and! stopped payment, of Serwce Tax. with: effect ?rom Januaty 200‘45.2 oh[{ R\ISrS Prasad, |
aut 1orized representatrve of the notrce ini his ,stalement recorcied Lnde iSeqtlr.m 114 of the
Gerltral Excise Act 1944 made applrcable fo. Ser\trceaTax matters wde- ectlon 83 bf ttle Finartoe :
Act,l1994 interalia;, stated that thelr customers have stopped payment of Sefvrod tax from :
01 ¢1 2009 .in the. light : of clantrcatlon ‘of ;the . Board vide Circular No.: 108:’0?/20(}9 BT dt:
29, 01 .2009. 1 also: notice: that Mis leegange & Assocrates in the reply f|led ot't behatt of the . ;
assesses pleaded:that. there was always a doubt regardrng the: applr ,abrlrty of penilr e tax as
“the | defmrtlon of residential complex mentloned ‘in ;sectron 65(91a) states that Whero such a
complex is for personal use then no servrt:e tax |s “payable and that although thete was no
lrabllity the ehtlre amount of servige tax was,pa|d out of doubt and the; sartre is ehglble for refund’

and cited Board’s Clrcular Nos. 10/!02/2009-8‘1‘ dt:l 29 02. 09 B'llS[ZQO"-TRU xit 27 07.05 &
332[35/2006—TRU dat:-1.08.06.., . R S ‘

A

| :
: DRI B i
18.; | find. that the Board s Clrcutar No. rB1!6!2(t)5 TRU Dt 27T (55l
' & }
complex constructed by an rndrvrdual whrop ded for personal s i g
conptructed by: dlrectly-avarhng sérvices of 4: constr ctron service: pro\{r é| is nb ' vered undler -
‘the'| rscope of the-service tax and not taxable and th: Grrcular Nos 33 :TIZOOB

is inte

T i R '
and 10812[2009—St dt: 29 01, 09.1 relterated t,he 58

/ Ruptraosjﬁ
Hence the conten ort of ghe; no!rcee that i
thel‘e was confuslon is not tenable I o !

A
T
i

l
l : St ;; _ o
19. := | frnd from the ctetmrtlon of resrdentral co'mp(ex as reproduoett
-clear that. resrdentral complex meant for, personal se of - a persort tfa: ‘
cast'e of the -assesses, the resrdentra[ complex conétructed by. them nci 1ot rneadt for personal%f
use| of ong person and the complexes construqted by:the assesses llr'iife soldf ,qu tn vanoua;f
cus{omers under two agreements What has been excluded i the d frnulrdrl I8y the resrdentralff i
corrlplex asa whole if meant fonone person for per onal USe of, such;pe 5011 jTheJnterpretahoh%{_
adopted by the. assesses would render the{ ienm'e rovrsrons re!atrng p*lev . of s;ervjce tax; onf‘ .
resrdentlal complex reduhdant The’refore,;tlte copte tlon of the assesses 'ls t)t accarttable Thei i,
Board vide ciroular dt: 26.01. 2009 has also clanf‘ ed TS under . :

'.!r‘\'
1
H i r‘
i [

3

dentral complex"

. I
. : , . $

i
“'Further rf the ultrmate UWner enters rnto a contrebt for constructron

! r

: 1 ;
!".

}
g B
i
i Lif

1
[
o)




Mohtlshém Complexes o Pvt.' : Ltd -
T Ex, Maf@alore 2009.1016)! STR 0448 Tri. d

1 appllcabe to the' mstant case as burldmg of comr'n rCl' E
“+ Hor'ble bESTAT has not gohe into the ments of the
" case and remanded the case.’ Lo \ :

: 21/ ‘Ijhe Consultant further submltted that the ass esses would: be elrgrble f ;

“on the lnput sefvices and capltal goods used and henoe the llabl[lty shall Bgla reducé'd‘ to that

" extent ahd that the SGN’has ' not t:onsldered thls afid hss demanded! the entrl‘e satvick tax,

. Since the Assesses has dtScharged their servrce tax ltabmty under Worl 8 Contrac;t sérvice

" availing {he option under Rule 3N of the Works Ccntract {Composition Sch =Fne for dement of
Service Tax) Rules, 2007, upto- Dec’ 2008, and the notlce proposes. to den!dnd servlce tax on’

‘works contract service’; the questron of ehgtbthty of CENVAT credlt on the mput servrces and
- capital goods does not arise. o : ' . } l_

- 3(1) of the Works Contract (Oomposmon Scheme for- Payment of Servrce'

. RNe.33/201 0-Adir i3
Order-in-Originel No.43/2010-51

: , ' . .
with a promoter/builder/developer who himself provides service of design, planning and.

construcfron and - after such constructron the ultimate owner recervcs such property for s
personal use then such actrwty would not be subjected {o service tax, becauss this case wo sid
fall under the exclusion prowded in the definition of resrdentra! complex”. However, in both thes3
situations; if services of any person like contractoh_ designer or a similar service provider i3
received, l‘hen such a person would be liable {0 pay service tax”.

20. Further “The Consuitant has czted the followmg dase laws in support of itheir ccl:htentich :
fl.the case taw of M/s Classig Propertres Vs CdE Mangalore 2009 TtOL—l 106 ‘tE STAJ‘l’-Ba'iig: fiy.

VS

“of- - .
an

?

a -cornplexes al‘sd 1hvclved ttfe ein and
se'in Mohtlshsnl &Ompléxeg Pvt Ltd

i
i
i
i
B

3

= RN

22. They further submltted that assummg that the servrce tax is payabl a8 per(the 30N,

- that they have not collected: the service: tax amount bemg demanded i the sut:;jectl SGM and
" therefore | the amount -~ réceived  should ' be consudered las: cum~tax
terms of Explanation "t Section 67 ;_of' ',;the{ Finance Act

3

994 - jand  the

- service ! tax has o’ be re—computed gwmg 'thel assesses the bene'ﬁt" of: cum-
- tax. The questicn cf cum-tax value does not ahse srnce the assesses havt, optei and paid

service tax upto’ December'2008, under Works Oontract'semce avamng the prtlon nder Rule

per the ;ﬁrowsrons of Rule 3(1}. of Works Contract (Composltton Scheme for P‘ltymentlof Service

Tax) Rriles, 2007, the assesses has to discharge serylce tax llabllrty orj he gross’amount
' charged‘for the works contract. Hence the issue: of cum iax I cum-duty value qloes not anse -Ast -
' per Rulé 3(3) of Works Cohtract (Composrtlon Scheme for Payment of Sewrce T x) Rules,

2007, ¢ fhe provider of taxable serwce who opts tc pay ‘service {ax under’these lrutes shaﬂ

: exercrsel such option in respect of a works contract pnor(to peyment of sen)re tax ln respect of =
. the sarcﬁ works ‘contract and' the optron so exermsed shall ‘he applfcable or the* erltn‘e works

contraclland shall not be w:thdrawn until the oompletlonlof the said works odittract” ‘Slnct. the

' assesseslhas dlscharged thelr Semce tax llabrlity thdgr Works Contract ls rvlce ‘al Allmg the ..
] optaon under Rule 3(1) of the Works Contract {Corhpo 1tton Scheme for Tment bt’ Ser\n(:e

é
o
R
L2

Tax) Rdles 2007 upto Dec’ 2008 l propose to dema‘nd service tax unde'
(Composltlon Scheme for Payment of Servrce de) Rules 2007. :

e

<obserVe thatféthe e cese-laws;are ot

in’

‘i(})Rules 2001 As -

i
¥
i
{
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O No 83/20[1!~Adj:1 ST
Order-in- Orlpmat No A2010-ST -

23.  Regarding penalty, the authorized consultant in hlS reply Shted thal serv ice tax izbility on

the builders till date has not been settied and there is full of confusion as the correct [1031'(!01’\ tifl

date and with this background |t isa settled proposition of law that when the assesses 3cts with

a bonafide belief especially when there is doubt as to statute a!so the law being hew and not yet
understood by the common pubtro there cat't. be. rntentron of ev.asuonl and pénatty G
levied and mentioned few Hon' bte Supreme Court judgments In this case
confusron of service tax tlaballty on res:denttal comptexes The assessas

an't be
I find that there is no
has opted for payment
of servit:e tax under Rute 3(1) of the Works Contract (Composrtrort 5 heme or Payment of
Sertnce Tax) Rules, 2007 The c:rcutar rslau d; "-tHe Board ;h thr";redajd atsoL

the 1Board s circular only to evade paymet‘rt of semoe tax payabte by thétn Hen
Supreme Court's Judgments mentroned it thls regard are not applrcahle in th|s=t:ase and’ they
“are| ;I:abte for penalty under Sectmn 78 of the Act The fact of: suppreeeloh would have not come
to the knowledge of the depattment but for:the! mvestlgatron taken up Hence,,[ hold that the

assesses have made themsetves liable for penal actron under Sectlonf'/’t} of the aet rSrnce the

assesses has failed to file the ST3 returns . correctty reflectmg the ta abt

Sectlon 77 of the Fmance Act atso

o
-;._g : ?i,'

H

thetr contention with regard to mterest that when Ser\nce tax ltself ig not

24.. From the above flndrngs it is clear that the assesses are I:ablT th pay servrt:t, tax and. ]

judgment mernitioned is not applrcable The asseeses are liable to pay 12 é
of tﬁe Act on the service tax, which was demanded m the notice. ! |

1- . f— t

25 | propose to not to Ievy penalty under Sectron 76 of the Act,l +| lnew of ttte%'pm\riso fo; -
Seotron 78, whigh reads as " prowded als‘o fhat rr‘ tlie penah‘y is payabfe uno'er tttis* Seclion, the!

prows:ons of section 76 sha!l not app!y ool

;'3 i
| ' Lol i :

26. Accordrngly, I pass the fotlowrng ordef

3
i
!
i
i
i

i
".
3

i §|
' tEIthy elght

!‘vicé Tax of
d: Secondary: & ngher, '

Educatron Cess on Servrce Tax Rs: 29 985/— on works .contra_ct jew It:e’ t.thctér the ; Sub‘

i) 1 demand;.

i
n amount of Rs 30 88,476[- (Rupees Tt’
Thousands and Four Hundred and Seventy six- only)
Rsi 29 98, 5211’-? Eduoatron!Cess on Servrbe rax of Rs. 59 970 3rid

. Section (1) of the Section 73 of the Frnance Adt, 1994 for t_neﬁ_oefrto
5 December 2009. i R = :

i i
: . . - ; ¢ .
b R T PO U : 3

‘- i} I demand intérest on the- amount den‘randed at (r) above uhdir‘ Sdeotiodi 1
Fmanoe Act, 1994 ST ' :

EI Sy
7 i

Iearly clanfredi
the posmon of payment of servrce tax on resrdentlal complex The asjesses has t\;is—rnterpreted;" 3

the Hon'ble -

-valub rér.ewed by:
-"them during the period from October,2008 to September 2000 | proceecl to tevytper‘talty under

payabte the qijestlon ofi_‘ :
'rnterest and’ penalty does not arise’is not correctr in this -case thé !Hc'm ble $Upreme Court‘

rrest ur&der Ser,tron 75.

from _January_ 200910, |
it o : .
HRiE :




e R R g £ 5

O.RNe.332010-Adjn.cT 7
Order-in-Originel No.43/2010-+ T

iii). I impose a Penalty of Rs.5,000/- { Rupées Five Thousands only) on them
under Section 77 of the Finance Act, 1994 for the contravention of Rules and provisions
of t_he Finance Act, 1994 for which no penally is specified élse where.
i{_}). | impose a ‘Penaliy of Rs. 30,84, 476/~ A{Rupees Thirty Lakhs Eilghty eight
Thousands and Four Hundred and Seventy six only) on thent under Sectlon 78 of the
Flnance Act, 1994 for suppressson of value of sennce tax and contravenhon of prowsronc
of Chapter V of the Finance Act or the rules: made there under wuth mtent to eva: e
pavment of service tax - ' Lo et ' : ;
N P I Do L
: sj.‘ow Cause Notice i O, No 83/2q1o - Adm ST dated 16"' 62010 is =accordanqu
! disposel off. ] i ‘E _g i{
. _ L L .
)
: A
S g
' To i

“Mis. Gra}'ldeur Homes (P) Ltd 5~4~18713&4 Iil Ftoor; M@ Road, Secundera&uhd 003 '

i(By,Registered Postwith Aékn. Due) * - B S SR IEREN L
A :f' e e
| § R T S S

| {

Copy submltted to the Commlssaoner of Customs CentraLExmse & Serwca ak,
Hyderab‘a\d I Commtssmnerafe Hyderabad (By name to

3 Uperlntendent (Tnb)f' L
ii ! : : e : : : i ’.5 V! : L 1

i e T B T S . _‘ L i ST : B I
' Copy to the Superintendent of.SewiceiTax,- Gri X! H_yderdbad-ll Comim'ie, l e : ;
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