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Creatternen,

sub: SERVICE TAX - Liability of service tax on Construc:ion of
Complex ( Residentinl Complesx ) Services — Regarding
Ok ok M &
Mease cecall our discussion beld on 21.2,2008 regarding applicability of Serviee Tax on
e construction wvark under taken by von,

T ihis regard the stalutory defines are a3 under-

siruetios of Compley

= per section 65(30a) * Construciion of Complex “ means consiruction of a new residesiial
crmplex or a part of thereof, or completion and finishing services in relation to residestial
coiaplex such as glazing, plastering, painting, foor and wail tling, wall covering qud wall
papering, wood and metal joinery and carpentry, fencing and railing | censtruction of
sining pools, acoustic applications or Htting and other similar services | or vepair ,

adaration, venovalion or restoration of y» or sinidlar services in relation 1o , residertizl
complex,”

section 65(91a) defines a residential complex as “any conplex comprising of —

(i} 2 butiding or buildings |, huving move then twelve residentisl utifs;
{ii} acemmon area; and
{iii}

dry one or move of Tacilities or services such ss park | Jify, pavidayg spaee |,
comimunity hall, commen water supply or ellluent frearment systemy, located
within o premises and the Iayout of sueh premises v approved by an puthority
sntier any baw for the tme befng in force, bul daes pot include

“a_complex which is
ot desigaizg or planning of the lavoul, 1

!

cigd by a person directly engaging any other porson
d the construction of such complex is i shder] for
1t usy as residence by such person™.

As per section 65( 1052271 taxable service neaus “any sarvice provided or o be
tevided o sny person, by any other person i relation to construetinn of compilex™.

‘The exccution of works contract has also been brought under the tax net w.a.£1 6.2007,
tay The Board vide Circular 96/7/2007-5T dated 23.8.2007 has clarified es under

tby Whether service tax is liable under construction of complex service
[section 63(1D5)(zzz] v buiilder, promoter, developer or any such
PErson,-

- who builds the residential complex on his own by employing direct laboar?

() i a0 other person is engiged Tor constiuction work, and Lse builder /
prawaier / developer / any such person undertakes construction viurk
of his own without engaging the services of any other persen, then in
such cases,-

(1) service provider and service recipient relationship doss not exist,

(ii} services provided are in the nutute ol seilsupply of services.



Hence, in the absence of service pravider and sevvice recipient relasiunship and
*services provided are in e nature of self-gu
€Tvice to aay person by any other pers

pity of services, the quesdon of providing taxable
on does not arice,

The import of the said ¢
ander take the sonstruction for himselr
ot aftracted. However, it is seen thai
:he customers ie one for sale of 1
vlreement

reslar is that if the tuilders/developers/promoters are
by engaging lis awn fabour,

the lability of Service Tax i3

it yous wase you have entered into TWG agresments with
and plus perl construction Sale Dzedy aud tha oiher- the
L0 eonstruct, In other words, you have urdertaken consiruction work on hehaif of the
sestomer and ot for yourself,  Under (he circumstrnces, the linbility ic sesvice tax would be
vtracted i ge % as the Second dgrecinent of construction is concamed end the BINOLILE reczived
wowards he construction would be chargeable ¢ Service Tax. However the amounis recaived
owards the sele deed would not be chargeable 9 Service Tux. 1 was Lield by the Hen®hie
sapreie Court in case of Ms, Rahejs Developmen Corporation vs State of Karnaaga that the
vities umderiaken by builders oz consiruction of Flal/ buiiding for o on behalf of the
pispeclive cusiomers/buyers for consideration i cash or defarred payment is nol o be
wnsidered as Sale and the activity will amount 1o works cottieet. Hence under thege
sreamstances i is evident that there iy o refationship of service pravider and service recipient
Pebveen you and the customer and the transaction is not merely that of sale/purchase o1 fat.

service Tax has boen imposed on execution of svorks cord
“parale texabie service wee.f. 01.06.0

acis seivices as a
T vide Notfn. Mo, 2372067 -57T dated 22.05.07. Provisions
M Execution of Works Conlracts Services are as fellows,

As per section 65( 033 (zza72) Works contracl meais & contract wherein —
s transfer of property i goods invoived iy

the execution of sucl sonfract s
leviable to tax as sale of soods, and

such contract is for the purpeses of carrying out -

a) ereclion, commissioning or installation of afant mashingry | equinmeat
or structures eic; or

b) Construction of new building or a eivil structure or a part e reol, crofa
pipeline or condnit | primarily {or ilie Prpases of comimerce or ind usiry;
or

¢) Construgtion ol a ; 1o residential compien or a_part tses af ;o

d) Completion - aid finrishing services, repnir , allerntos

Lorenovation or

- wr similar services | in relation (o bYyand (o o

2) Turnkey projects including ehginearing,
or camimissioning (EPCY projects.

restoration of

Aroeurement and construection

Taxzable sceivice as per section H5( 1 03)(zzzzn) means any service

be provided to any person , by any other person i relation to the ox
suluding works contract in respect of roads, o

mnels and dams,

provided o to
cewtion of & works conlract,
oorts, railways, transport teninipais, by idges,

o
i

Hence, you are feguested 1o discharge the service tax |

5 alun;;:wilh
intzrest. You are also tequested to submit the copies ol your various coniracts and
agreemends  entered  with  the nrospective customers/buyzrs and finishing  service
contraciors.

Yougs fithiuily,
)
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