DECREE IN ORIGINAL SUIT

IN ’]"HE COURT OF THE 1l ADDL.SENIOR CIVIL JUDGE:RANGA REDDY
DIST, AT L.B.NAGAR; HYDERABAD

PRESENT:- SRIG. VALLABHA NAIDU, B.A.,B.L.,
11 ADDL.SENIOR CIVIL JUDGE
i RANGA. REDDY DISTRICT.

DATED THIS THE -2211‘1—; DAY OF JULY, 2009
| : © 08.NO. -12:230f2007
BETWEEN:- °
G. Bala Krishna Sfo Late G.T. Swamy,
Aged about = years, Occ: Business, ’
R/oPlotNo.111, Lalitha Nagar, :
Ramnagar Gundu, Adikmet, Hyd. Lo Plaintiff.
. And
M/ s| Summit Builders, a registered partnership
Firnd having office at 5-4-187/3&4, 11 Floor,
M.G;Road, Secunderbad, rep. By its partner
Mr.Soham Modi Sfo Satish Modi,

-Aged about 37 years, : : ...Defendant.

. CLAIM:- Suit for Specific pe’rfé)irmance of agreement of sale,
dt. 31-08-2006. : '

VALUATION:- That the Sult for Spccxﬁc performance of agreement
of sale and the smt is valued at Rs.7,25,000/- and a
Court fee of Rs. 9726/ is paid U/s 39 of APCF and
SV Act,

CAUSE OF ACTION:- arose on 31 /872006 when the plaintiff
entered into an agrcement of sale with the defendant in -
respect of schedule property and on 26-2-2007 when

_ the defendant refuses to take DD and refused to
registered the schedule property. '

Presented:- . 8-5-2007
Numbened on 8-5-2007

-} 'This sult is:¢€o mmg on this day before me for final hearing in thc
presence of Sri. M hd M{lnan Ahmed 'Quadri, Counsel for the plaintiff and
of Sri C. Balagopal, Counsel for the defendant and upon perusal of the
material papers axéd heanng the arguments and the matter having stood

ovcr for consideration 1111 ih;ls day this court made the following decree:-

them is no onder as to costs of the suit,
i

der ;my hand and the seal of tlns court on t’ms the

G, oauo,\rgq uax.ou;
11 ADDL.SENIOR CIVIL JUDGE
4 RANGA REDDY DISTRICT.




COSTS OF THE SUIT Co
FOR PLAINTIFF:- FOR DEFENDANT

1. Stamp on Plaint Rs.' | 9726-00 - il
2. Stamp on power Rs. 2-00 Rs. 2-00; -
3.Stamp on process. Y 30 0d

4.Advocate fee
5.Mis. Charge 'j @c. - F‘i’-c—— el W

Total ﬂ,,, 9758 »00

(n -0

SCHEDULE OF PROPERTY

All that the Flat No.213 on the 2nd floor, adm'eaﬁi ring 775
SFT of super built up area together with proportionate u.ndwlded share of
iand to the extent of 38. 75 8q.Yards and a rcscrvcd parking space for two
wheeler bearing No.37 in residential apartment named as Sﬂver Oak
Apartments formmg part of Sy No.290, situated at Cherlapa]lly village,

Ghatkesar Mandal, RR Dist., boundcd by: , . l

>

NORTH:  Flat No.214.
SOUTH:  Flat No.212.
EAST : 6 Wlde corndor
WEST Open to sky
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IN THE COURT OF THE II ADDL. SENIOR CIVIL JUDGE; RR.DISTRICT
AT L.B.NAGAR: HYDERABAD.

PRESENT: SRI G. VALLA]:?iHA NAIDU, B.A., B.L.,
IT ADDL. SENIOR CIVIL JUDGE
RANGA RED'Y D1 STRICT
DATED THIS THE 22nd EDAY OF JULY, 2009.

08.No.1223 OF 2007.

Betwee{n'—
G.Bala Knshna 5/0. Late G.T.Swamy,

Occ: Business, R/ o.Plot no.111,

Lalitha Naga1 Ranmmagar Gundu, 5

Adi.kmet Hyderabad - ~PLAINTIFF

" AND

M/s. Su;mmt Builders, a Registered Paxtnershlp

Firm Having office at 5-4-187/3 &4 HI Floor,

M.G.Road Secunderabad.

Rep.by its Partner MR Scham Modi .

8/0.Satish Modi, Aped7yrs. ..Defendant.

“This suit is coming before me for hearing in the
presence of Sri Mohd. Moian Ahmed Quadri, Advocate
for the plaintiff and Sri C. Balagopal Advocate for the
-defendant and upon perusal of the record the matter
having stood over, for con31derat1on till this day; t.‘ms
court dehvered the following:-

LUDGEMENT

Samt for Specmc performance of agreement of sale by directing the

‘defendaht to execute a.% egistered sale de_ed in favour of the plaintiff in

i
;-:E

respect .of _the suit schedule property and for costs of the sult

2. 'Ihe averments of e plamt in bnef are that the defendant has agreed
to sell the plamt sched :e property and the defendant efendant agreed to purchase
| agreement of | -sale dtd:31.8.06 for a vahd

)00/ Out of which the plaintiff paid an amount of

G omngw._




‘ S:chedu_le _pro1:;verty But the defendant decbned to do so. On 12 ) e

Rs.60,000/- towards part payment of sale consideration and the remaining

. amount was agreed to be paid by the plafntiff at the time of registration.

It is further averred in' the plaint that the defendant has promjsed to
S ;

,

execute a registered sale deed in favour of the plaintiff whenever he;makes

the payment after eompletion ofl the flat. At the first instance the

plaintiff had paid Rs.10,000/- towards booking amount. On 17.10.06 the

defendant requested the plalntlff to pay a sum of Rs.50,000/- as }:le is in
financial need to complete the construchon of the apartments The
plaintiff paid an amount of Rs. 50{)00/ to the defendant on 1’7 10.06 for
which the defendant has passed a separate receipt.  As the defendant
co]lected sum of Rs.60,000/- frf)m the plaintiff, the plaintiff asked the
defendant to execute a reglster agreement of sale in hlS favour. ‘ It is
further averred in the plaint that on 18.10.07 the defendant caIne fo the
plaintiff and offered to enter mto agreement of sale but the terlm;}1 of the
agreement was not acceptable by the plaintiff as such he refused to 31gn on
the agreement of sale The defendant assured fo the plalntxff that he will

soon get the register agreement of sale in his favour and asked the plamt:ff

to sign on the agreement of sale-i?@rhich was brought by him and thatthe can

- keep the same as a callateral secunty . Ttis further averred in the plaint

that the plaintiff is ready and wzlhng to perform his part of contradt since

the date of tli 2.5 agreement till the sale deed is registereﬂ in favour of him.

On 26.2. (T/' the plalntlff got prepared a demand draft in the name; of the

defendant and requeeted the defendant to accept the said dernani draft

and execute & reglstered sale deed in favour of him in respect of thea plalnt

G UGLL&UKOKMM § 4




© plaintiff got issued a legal notice to the defendant but the defendant did

not give any reply. = On 22407 again the plaintiff approached the
defendant emd requested him to execute a sale deed in his favour but the -
defendant +ot only abused him in filthy language and also threatened him
with dire (:onsequences. The defendant havmg received part payment
of sale condideration in respect of the suit schedule property is under a
legal obligation to perform his part of contract Under these
circumstandes, the plaintiff filed the suit agaiﬁst the defendant for specific
performance of agreenrent of sale by djrectmg; the defendant to execute a

register sale deed in favour of lum in respect of the suit schedule property

after recelvmg the balance sale consrderanon Hence, the plaint.

l ¥
3. The defendant contested. the suit by filing his written statement
denying a]l:the allegations made in the plaint The contention of the

defendant as per his written statement that the suit filed by the plaintiff is

not mamtamable elther in law or on facts. -;g The defendant denied that
there was arlt oral agreenlent on 31.8.06 in betreeen him and the plaintiff in
respect of the suit schedule property The defendant admitted that the
plaintiff has, paid a sum of Rs 60,000/ - but he-;categoncally denied that he

was agreed to receive the balance amount at'the time of the registration. -

The defendant adnutted Ehat the plajntiff‘}%:paid' booking amount of

Rs.10,000/ - md_ at the tnn f the said payment he informed to him that

b |
the value of the suit ﬂat is R? .7,25,000/ - exclusive of registration and other :
%to the |plaintiff about the payment schedule. -

chedule, the plamtrff has paid Rs.50,000/- on

charges and! also infonéned
. As a part of the payment
) Agreementébf :ale dtd:18.10.06 in favour of the plaintiff has

i cnomrmaemﬁg_




been signed by Smt G.Chandra!Kala and he is not aware of any such

person It is further averred in t}fte written statement of 'the defendent that

he has no knowledge with regigard to any change wéith regérii l to thfé‘
payments schedule. The plaihtiff took a flat on 31 806'and bookin?g form
was given to him and the plaﬁtﬁf admowledged'thé same as Ii?er the
proeedure followed by the defendant firm. The said boo]zci:ngi= form
clearly spelis out payment schedele to be followed by tﬁe purchaseré of the
flat. It is further averred in the written statement of the defenda nt that
the plaintift 'agreed to pay the installments. Accordjnggto the sc_heme, the
plaintiff hes to pay an amount 'c%f Rs.50,000/- on 30906 but the pllaintiff

paid amount on 17.10.06 which:is one day before the execution ;of the

agreement of sale. The plaintiff 1s supposed to pay furt:her insta]hn;ents of
Rs.2,21,666/- on 16.10.2006 and Rs.2,21,666/- on '15;.11.06 and again
Rs.2,21,668 on 31.12.06. But the' plaintiff niever bothered to pay tHe said
amount as agreed. In fact he had sent reminders on 10.11.-‘2006_and
16.11.2006 -requested the plaintiff to finalise the payments and | come

forward for execution of the payiﬁeﬁts. 1t is further avérred in the written

statement of defendant that atter the sale agreement was executed in

favour of the plamt}ff but 51gned by one Chandrakala for the reaso:ns best

known to the_plamt:lff. The- plamttff is bound by the terms. . of the

i

agreement. It is further averred in the wntten statement of the

il

defendant thai*';insplte' of repeated reminders issued by him SeveraI' times

_ i
regarding this_; msta]]ment payment issued a cance]latlon notice

dtd:29.11.2006?:§ The plamtlffi never bothered to take any steps for

arxanging_payments at that stagealso The plamuff never approi;c:hegl:,




- e
T

him for:

execution of the sale deed on 22.;12007 much less with a D.D and

the plaintiff does not mention the value é)f the D.D but simply gives D.D

numbef. But mefe is no mention of the: bank name also. It is further

.

]

averred in the written statement of the defendant that the defendant firm

isa Iea(jing bmld.mg firm in the twin cities and has been in business since

long time and de‘}eloped' various projeeis and sold number of plots but

there was no complaint from any of the éustomers. The plaintiff taking

advantdge of the increase of the value of the property as come up with this

false suit for unlawful gain.  The plamﬂff has never shown 'ahy interest

for per

orming h.is?pa:t of contract and he did not approach the court with

clean hands. Hence, the defendant prayé the court to dismiss the suit with

costs.

4.

Basing on the'pleeidjngs, the follo%‘;fvmg issues were settled for trial:

1) Whether the defendant executed an agreement of sale
© dtd:31.820067 L

|
o
l
|

4) To what reilef ?

i 2) Whether the plaintiff is alv\irays teady and willing to

perform his part of the contreict ?
3) Whether the plan'lt]ff is ent1t1ed for SpeC]fIC performance

of contract as prayed for ?

5. To estab‘lishtheé case of the plai,nt:iff, PW1 was examined and Exs.A1

to A4 were marked. . behalf of the defendant DW1 was examined and

Exs.B1 to B9 were ar Led |

ISSUES NO TO 3 To avold repet1t1on of the discussion all the

sues are. dubbed toge’ther The onus to prove these issues at the
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first instance is lies on the plaintiff. The learned counsel for the oiaintiff
submits that the defendant agreed to sell the plaint schedule propeirty and
the plaintiff agreed to purchase the same for total sale consxderatlon of.
Rs.7,25000/- and the plaintiff pald an amount of R860000/ towards
advance sale consideration to the;defen_dant and the p1a1int1ff agreed to pay
the remaining balance sale consideration at the time of the execution of the
registered sale deed by the defendant in favour of the plaintiff in reepect of
the plaint schedule property. | The learned counsel for the plaintiff
further eontended that though th%z'plajnti.ff is ready andéwi]ling to Herform
his part of contract ‘since the éioral ‘agreement of sale dtd:3_1.8. )6 the
defendant did not come forwaf‘d to execute a registered sale deed in
respect of the plaint schedule property The learned counsel 501: the

plaintiff further contended that the plaintiff got 1ssued a legal noticé to the

defendant and the defendant re<:e1ved the same and did not give any reply
" _ y _ ; .

and did not execute any registef'ed sale deed in faVouf of the plajjr':ltiff in

respect of the plamt schedule property and also threatened the plamtlff

with dire consequences :
1
On the other hand the leamed counsel for the defendant subrmts

that the piaJntlff has booked a ﬂat on 31.8.06 and booklng form was given

to him and at he tnne of the bookmg of the flat the plaintiff pmd an

amount of 0000/ towards bookmg amount and subsequen ity on

17.10.06 the pfamtlff has pald Rs 50 000/~ The leamed counsel for the
defendant fut ther contended that in fact the defendant was ready to

exectite reglstz-r sale deed in favour of the plaintiff in respect of the plaint

schedule property, the plamt:lff faﬂed to pay the msta}hnents as
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spells out in the payment schedule. The learned counsel for the

defendant further contended that as the plaintiff faﬂs to pay the

Jnstallments as per the terms and the plamtlff is not ready and willing to

perform his part of contract as such the defendant issued a cancellation

notice ofi 29.11.06. The learned coqnsel for the defendant further

contended that inspite of several remmdere issued by the defendant firm

the plamtsz did not bother to pay the mstallments to the plaintiff firm and
~ the plamt]}f never approached the defendant firm for the execution of the

sale deed. The learned counsel for the defendant further contended that

i
Y as the value of the suit scheduie property has gone up and the plaintiff

having taken advantage of the same filed ﬂ‘IlS false suit for unlawful gain.
The learned counsel for the defendant lastly contended that the plaintiff
| has nevé 1 shown any interest to perform hls part of contract. He did not
approacb the court w;th clean hands as suc:h he is not entitled for the relief
of specif. c' performance of the agreement of sale as prayed for. Hence, he
prays the court to dm the suit. |
%In view of the =subnu,ss1ons made by the respective counsel of.
both par ies and before gomg to the merrts of the case in a suit for specific
perfonmmce of agreeme;nt of sale the burden is on the plamtiff to prove

that he is is always ready and wﬂ]mg to perform his part of the contract.

It is settled Iaw that remedy for speaflc performance is an

equltable remedy and .' in the dlscretlon of the court, which dlscretlon
requues to be exercrsed ccordmg to the settled principles of law and not

arbltrarlly as adumbrated U /s. 20 of Spec:frc Relief Act1963. U/s.20 of the'

is not bound to grant the relief just because

G, owo.m\q wooly




~ the plaintiff a§

there was a valid agreement of s;ale Sec.16(c ) of the Act envmaées that
plaintiff must plead and prove that he had performed or has always been

ready and willing to perform the essentlal terms of the, contract which are
to be performed by him, other than those terms the performance of which

has been prevented or walved by the defendant. . The continuous

‘readiness and wﬂlmgness on the part of the plamtlff is a copdition

precedent to grant the relief of spiemhc performance. Tfhzs arcumstance is

material and relevant and is reqimed to be considered- by the courtt while
‘ Ii

granting or refusing to grant the rehef If the plamhff fails to e1ther ever -

or prove the same he must fail, To adjudge whether the plamtlff 1s ready
and willing to perform his part of the contract, the court must take into

consideration the conduct of the plamtlff prior and subsequent to the fl]mg

\ .
of the suit along with other attending cuamxstances‘ “The amount of
1

consideration which he has to pay to the defendant must of neces :1ty be
proved to be avallable Right from the date of the executlon till the date
of the decree he must prove thatt he is ready and has always been willing
to perform his part of the contract

5.

In‘f{' the present casef in order to establish the case of the
: ; |

plaintiff, the iéamed counsel for the plaintiff filed the etfidence affidavit of

PW1.! Asseen from the evidence aff1dav1t of the PWI1 he

categorically fe erated all the contents of the plaint. The plamtlff in order

to prove his case aiso got marked Exs.Al to Ad. Ex.Alis the offlce C )py of

the legal no got 1ssued by the plaintiff through Ius Advocate to the

defendants--ﬁém dtd'12.3 07. Ex A2 is the postal acknowledgement

Ex.A3 is the’ LO‘DV of D.D dtd 26 207. Ex.Ad is the proceedmgs of i};l% _ '

Cr\ oo_LLo,Ut\q MDADL}:L
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Commissioner mcharge of the employltnent and trammg, Hyderabad
Accor ng to case of the plaintiffand as per his evidence there was an oral
agreemint of sale dtdi31.8.06 in betweeﬁ him and the defendant firm in
respect jof the prurchase of the plarnt schedule property‘. _As seen from the
evidence affidavit of PWL he categorfeally stated that he .agreed' to
purchase tlre plaint schedule property for total consideration of amount of

123.7,25,000/- and he has Apaidi an arnount bf Rs.10,000/- towards booking

amountf of the plaint schedule property and again on 17.10.06 he paid
Rs.50; 000/ to the defendant for which thé- defendant has passed a separate

AN recefpt-. . The further case of -th'e plaintrff that though the defendant firm

has received an amount of Rs. 60 000/ - towards advance sale consideration
but the defendant drd not execute any regrster sale deed in favour of him

in respect of the plamt schedule property even though he is ready and

1
%

wﬂimg 1o perform Ius part of the contract.’

i
k
-K

On the other hand in order to substantrate the case of the
defendant, the learned counsei for the defendant filed the evidence
atfidawvit of the General Manager of the de‘ifendant company as DWL  As
seen froin the evrdence-;affrdavrt of DW1 be-mtegorica]ly reiterated all the

contents of the written E%tateme nt field bylhrm According to the case of
. té,, .

‘the defendant and as per his evrdence that the plaintiff has booked a ﬂat

}

?

on 31.8.0 6 and a booknrg form was given fo hrm and as per the procedure

the plainti | e same The further case of the defendant that

the saidi booking form dearly spells out the payment schedule to be

followed by the plamtrfxf DWl further stated in his-evidence affldavrt

it the plaintiff agreed to pay the msta]lments as spells out in the bookmg
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form but failed to.pay the inst allments. DW1 further stated] in his
affida‘irit that inspite of repeated remindels 1ssued to the plamtrff by the
defendant firm in respect of the payment of the mstal]ntents the plaintift
never adhere the payment schedule as agreed upon.: ‘E)Wl further stated

in his ev1dence that the sale agreement did:18.10.06 was executed inlfavour

of the plalnt]ff but signed by or?e Smt Chandrakala for the reasons best

known to the plaintiff. DW 1 further stated in hls ev1dence that the

| plaintiff has not pald the ba]ance of sale cons1derat10n.as per the, agreed

L

'payment schedule and the plcuntlff was never ready and wﬂhng to

perform his part of the contract as such he is not entitled to seek the relief
of specific performance of agree:trient of sale. In order to substan te the

case of the defendant Exs.Bl to, B9 were marked. Ex. Bl is bookmg form

| dtd:18.9.06 signed: by the plalnt]ff Ex. B2 is the offlce copy of the letter

dtd 20.9.06 addressed by the defendant company to the plamt1ff Hx.B3 is
the reminder notice -got 1ssued by the defendant fmn to the Dlajntiff
did:10. 11 .06. Ex. B4 is the postal acknowledgement along with another
remmder notlce dtd.16 11.06.. Fx B5 relied upon by the defendartt is the
cancellatlon notlce got issued by the defendant company to the nlamtlft

dtd:29 1'1 06 md Ex B6 is copyi of the cancellation notrce dtd:22.2 .07 -got

~ issued by the defendant compfmy to the Plaintiff along with the postal

acknowledgement Ex.B7 is the agreement of sale dtd 118.10. 06 Fx.B8 is

notrce got mm.}ed by defendant cornpany did: 16.11.06

Cn UOMDAIKC} uo.rm
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» In a suit for specsﬁc performance of agreement of sale it js the
a _ duty of ithe plamtsz to establish his readmess and willingness to perform
| his partiof the Contract The readmess and wﬂhngness cannot be treated
as a stra 1ght jacket formula These have to be determined by the entirety
of the facts and circumstances relevant to*éthe intention and conduct of the

party cqncenled. Time and again the Hod‘ble Supreme Court held that:

"The readmess as contemplated U/fs.16 of the
Speaﬁc  Relief Act is not coufmed to the one
feferable to the date of which t{te suit is filed.”

; On the other hand it must exisf ever since the payments of the
balance jbecame due and must subsist t111 the smt filed and if not there
after. |

In the present case as seei froxn the ev1dence adduced by both

parties there is no dlspute that the piamtlff agreed to purchase the suit

schedule property for total sale con31derat%on amount of Rs.7,25,000/ - It

is also not in dispdte that the plamﬁff pehd an amount of Rs.60,000/- as

advance sale consideratibn to the defendant The main contention of the
plamllff that though hej P always ready and willing to perform his part of

_the contract the defendant fails to execute reglster sale deed in favour of
: | 3

~ himinr =spect of the plamt schedule propexty On the other hand it is the

t,.g

case of the defendant ‘m the plamtlff faJled to adhere to the terms of the

agreemcmt of sale, as 'such the agreement therefore cancelled and the

plaintift is not entztled :o seek the equltable relief of specific performance

of agree ment of sale.
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In view of the submiesioi?\s made by the tespective parties as seen
from the contents of the plaint and the evidence of PWl he categoncally
stated that an oral agreement of %ale was took place in; between him and’
the defendant on 31.8.()6 in respe?t of the plaint schedute property. . But
as seen from the contents of ExAl O/c. of legal notice got issued by the
p‘»lai_ntiff to the defendant it is cle_a%ﬂy everred that the pla%intiff entereid in to
an agreement of isale on 181006 for purchase of ﬂte plaint schedule

property for total sale considera;tion of amount of Rs.§7,25,000-_/- and he

paid an amount of RSEG0,000/ - asa first instaliment and'agreed to pay the
remaining amount or on before 31 12.06. But as seen from the contents of

the plamt there is no whisper t:nat the plaintiff was agreed to pay the

remaining amount on or before 31.12.06. As seen from the ev1de nce of
PW1 at one breathe he is contend;jng that there is an oral agreement pf sale

in between him and the defene ant on 31.8.06 in res?pect of the plaint

schedule property, but at another breathe as per the contents of {Ex.Al

legal notice dtd:12.3. 0’7 he is contendmg that he entered i intoan agree:ment
r

of sale on 18. 10 06 W1th the defendant for purchase of the plaint schedule

property for total sale con51derat10n amount of Rs.7,25, 000 / Adrmttedly

the plaintiff is not dlsputmg about Ex.B1 booking from, rehed upon by the

defendant The 1 mam contentlon of the plamtlff t_hat at the tune of
obtaining h:s b1gnature on Ex Bl the contents were ot fﬂied Admlttedly
the plamt).tf 1!?§not d;sputmg h1s s1gnature found on Ex.Bl. Whjen the
detendant adét’;its his signature found on Ex.Bl the presumption tliat:can

be drawn thaf the contents of the?documents were read over énd explained

to the defendant. It is not the case of the plaintiff that the 31gnature found
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on Ex.b1 does not :belongs to him. - Accordmg to. the case of plaintiff that

W e

the defendant created a written agreerne%nt of sale dtd:18.10.06 which was
signed by one Cha‘ndr_akala.‘ But as seer{ from the contents of Fx.Al legal
notice | got issued by the plaintiff to the defendant he categorically
admitted about the entering in to agreeérent of sale dtd:18.10.06 with the
defendant mrespect of plamt schedule property There is no whisper
either in the plamt pleadmgs or Ex Al legal notice that the defendant
created Ex.B’? agreement of sale dtd:18.10.06 relied upon by the defendant.
Adnutt =dly Ex.B7 relled upon by the detendant was signed by one
i\\\\ Chandrtakala but not the plamtﬂf Even assuming that the Ex.B7 relied
upon by the defendant cannot be taken mto consider‘atid'n, plaintiff fails to
pay the mstallments as per the terms of Ex Bl booking form relied upon by
the de endant | As seen - from the (cross examination of PW1 he
categor cally admitted that in Ex. Al legal notice dtd 12307 it is
mentioned that he entered in to an agreement of sale dtd:18. 10.06 with the

defendant. | PW1 further admitied in Ius Cross examination that before

1ssuance of the Iegal notlce he made is srgnatures on the bookmg form on

Ex. Bl on 18 9.06. PWl further adlrutted in his cross examination that

he drd not mention erthgr in Ex Al Iegal notlce ot in his ev1dence affidavit

that he made his mgnatttre on the blank form For the fist time at the time

of the cross exarmrnaho

of PWl he categorlca]ly stated that he made his
s1g11ature on  Ex. Bl.. As een from the recztals of Ex.B1 re11ed upon by: the
defendant as per the tenrrls and condmons that the purchaser shall execute
- the reqmre_d docmrrents wrthm the penod of 30days from thJs bookmg

: ith the payrgrlen %pf the first msta]lment mentioned over 1eaf. In
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‘the defendalrit did not come forward to execute the reglstered sale

i
case the purchaser fails to do S0 then this provisional booking shal‘ stand

cancelled and the buﬁder shali be entrtled to deduct cance]latron charges.

Admittedly as seén from the cross examination of DWl that an oral.

agreement has taken place and»that it was agreed that an amqunt of
Rs.7,25 000/ to be pa1d in four mstallments before the dehvery of the flat.
DW1 further adnutted in his cross examination that he did not ay the
mstallments In the present case as seen from the documents rehe upon

by the defendant ie Ex.B3 it 1s evrdent that the defendant on 10.11.06

under the original of Ex.B3 notr'ce issued reminder notice to the plamtrff ;

to pay the msta]}ments within '7days after receiving the notice. . The said

notice was recerved by one G. Chandra.kala Agaln the defen nt on

16.11.06 got issued another remmder notice to the plarntlff to pay the

.

installments,  The defendant on 29 11.06 got issued a cancellatron notice

under the original of Ex.B5. ThlS court is to the view that if the plamtlff
is ready and wr]lrng to perform bls part of the contract as pleaded by him

he has to inform abont his readmess and wx]lrngness to perform his | part of

the contract by issuing a notice fo the defendant. But in the present case
: : i 1 : '

the plamtiff g%t iséued'a notice to the defendant at the first instance under
|

the orrgmal of Ex. Al on 12.3.074 1 e after issuance of the reminders and the

cancellatron tice by the defendant to the plaintitf. There is ng iota of

evidence a iuced by the plarnt1ff to prove his readmess and wrllmpness to

perform }us part of the contract except the oral say. Exs. Al to A4 relied

“upon by the plamtlff are no way helpful to estabhsh the case of the

| plaintiff tha .j'he is yeady and Wrtlmg to perform his part of the cont} act, but

G .ooumft\o( \dmi)kg_

deed in
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tavour gf hlm in reepect of the plaint sch!zdule property. As seen from
the eviuenee adduced by the plaintiff allid as seen from the contenis of
Ex.Al legal-noticegot issued by the plamtllff to the defendant on 12.3.07 he
took incbnsistent pIeas | The court may mfer from facts and circumstances
whether the plamtlff was ready and was always ready and willing to
petform hJ.s part of'the contract. But in the present case as seen from the -
C1Oss eﬁcamtnation of PW1 this court safely came to a conclusion that the
plaintiffi is not read%y' and willing to perfor}m his part of contract. In view

of the clrcumstances and in view of the e%ridence adduced by both parties

= g

,,
e

. 5. P
coupled with the 'documents relied upt)n by them, this coutt has no

hesitatiort to hold that the plamhff has not proved that he was always
ready annd wﬂlmg to perform his part of the contract. ‘

As seen:‘ from the cross exalizfnmation of le nothing was
elicited fto dis-credit his testimony. 'Ih; coutt is of the view that if really

the plaintiff was ready and Wiill'ing to pérform his part of contract what

would prevent him to issue a notice to the defendant prior to issuance of

gl

the reminders and cancellation notice by the defendant to the plamtlff As

seen from the Clause VI of Ex.B7 agreement of sale that “in case of delay in

- payment of mstallments for more than three months from the due date the

agreement sha]l stand eancelled and the vendor shall be entltled to charge

cancellation charges. | Even assummg that the Ex.B7 agreement of sale

does ndt bind on the I:Iamtlff it cannot be said that the plamt]ff is ready
and wﬂ]mg to perform | irus part of the contract The plamt;ff falled to pay

., - the installments as per 1he terms and condmons of Ex. Bl As the piamtxff

| court for seekmg the equ1table relief of spec1f1c

C,», \)OJLD-M\O. HQLDL_H__‘
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DW : Kénka Rao

EXA]. :)/ c. ofi legal notrce dtd:12 3 07.

Fav

performance of agreement of sé"ile as such he is not entitled to seek the
equitable relief of specific performance of agreement O sale.

Accordingly, these issues 1 10 3 are decided in favour of the defendztnt‘ and

against the plaintift. ;

i -

7. ISSUBNOA4: " To what relief ?

In view of the above d:lscussron and in view of my ﬁndﬁlgs on

1

jssues no.1 to 3, tlus court is of the opinion that the plamt]ff is not entrtled :

to seek the equitable relief of speclfrc performance of agreement “of sale as

he did not approach the court w1th clean hands, as such he is not enntled

for specific performance of contract as prayed for. \\

1
In the result, the suit =f11ed by the plaintiff is dlsnussedl. But

under the circumStonces of the case there shall be no order as to costs ‘
Dictated to the Personal Assistant, transcrlbed by her

corrected and pronounced by me in the open court on
t]:us the 227 day of ]uly, 2009.

ValOha LLO_)D\L/
11 ADDL.SENIOR CIVIL ]U‘[J,?E}FE,
- RANGA REDDY DISTRICT.
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 APPENDIX OF EVIDENCE.

FOR PLAINTIFFS

PW1 :G. Bala Krrshrla.

FOR DEEENDANTS

Ex.A2: Postal acknowledgement dl;d 23.3.07.
Ex.A3: COpy of D.D dtd26.2.07. ‘

Ex.Ad: ]’roceedmgs of Com:mssroner Dtd:22.8. 08.

‘i".
i
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'FOR DEFENDANTS:

ooking form dtd:18.9.06.

Ex.B2 : Lietter dtd:20.9.06.

Ex.B3 : Reminder notice dtd:10.11.06.
Ex.B4 : Hostal acknowledgement.

Ex.B5 : Cancellation notice dtd:29.11.06.
Ex.B6: éancellation notice did:22.2.07.
Ex.B7 : Agreement of sale.
Ex.B8 : Keminder notice.
Ex.BO : Reply dtd:29.3.07.

G- voo kg sooly
11 ADDL.SENIOR CIVIL JUDGE,
' RR.DISTRICT.




