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TO Date: 13-08-2015.

Modi & Modi Constructions Rep. by 15 partner Soham Modi,
H.N0.5»4-187/3 g 4, 2nd Floor,
MG Road, SecunderabadﬂSGOOQB.

s Sub: TO handed Over the villa as per the ordars in c.C.No.137

of 2014

Dated 24-07-2015 oN the fi e of District Consumer Disputes

peaddressal Forum RUR. District — Red.
koA

under the instructions of my Lients 1) Mrs. Angadi Vijayad

Laxrmi, W/O

phaskara Rao, Age 56 years, OecHous wife, 2} Angadi Mahesh, S/0 Bhaskara
Rac, Both are RJ/O 1-24-253//1, Flat No.32, gri Sainagar, Lotugunta, Alwal,

Secunderabad-SOOOlS, do hereby issuc {his notice upon the followin

&
Lo

Consuimer Foruml for their grievance. 7 ey have purchased the villa

remaining prayers for mental agony anu compensation etc.

P \‘-% entive works and handover the building 1O my clients immediately

\\":

u‘l.

r.ma regard. // & N

<L NARSIMIHARAO

g brief facts.

1. My clients states that you are as @ Bni\derlDeve'.oper offered them to purchase
a Villa No.46 in Sy.No. 134, 135 & 136, with free registration situated at
rarnpally vilage of Keesar Mandal and he Same was registered put so far it was

not hana2d OVer (g my Chents. Thue DaVe approached the Hon'bie District

by spending

huge amounts but you are not handei} OVer the same and they constrained O
paying rents Rs.25,000/- per month and facing mental agony- Anyhow, the .
Hon'ble Consumer Forum passed its w-ders and you are well aware about the
financiar  Wno financed tI) my Chients and they have retained amounts
Rs.3,30,000/- for want of production ol occupancy certificate. After showing the
occupancy certificate, immediately the, will release the said amounts to you
Remaining things will he settled in the suit pending petween You and my clients.

v My clients reserved their rights to approach Hon'ble State Forum regarding

’":sr,;f\ Therefore, you are, nereby called upon DY this notice 0 complete the

duly issuing

N S\ ,f:-"-;}':: pccupancy certificate. My clients will nstruct thelr financiar 1. LIC Housing

N i - . .

Q” ==ET Finance (O release remaining amount of RS.3,3G,GOD/- in favour of you 10
I\

% " compliance of orders 1N C.C. No.137 ol 2014 10 avold any further delay in%s

“

Advocate

A copy of the judgment o O.C Mo 3T of 20l s enclosed herewith for ready reference.
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BEFORE TriE HON'BLE DISTRICT CONSUMER REDRESSAL FORUM
R.R, DISTRICT, AT L.B.NAGAR

cono. \DIY oF 204

BETWEEN:

1) hrs. Angadi Vijaya Laxmi, W/o 3haskar,
Age 56 years, Occ:House Wife.

2) Angadi nahech Kumar, 5/0 Bhaskar, AQE:33 vears,
Both are R/c 1-24-253/1, Fla: No.32, Sri Sainagar,
Lotugunta, Ahwal, Secunderabad-800015.
..Complainants

AND

Modi & Modi Constructions,
Rep. by its Partner Soham Maodi,
+ Np.5-4-187/3 & 4, 2nd Floor,
MG Road, Secunderabad-500003
...Opposite Party

COMPLAINT FILED U/S.12 OF CONSUMER PROTECTION ACT, 1986

1, DESCRIPTION OF COMPAINANT:

The cescription and the address of Complainants are as shown in the
Cause Title above. The address of the Complainants for the purdose of service
of a3l nouces, summons, protess is that of ner Counsel M/s G.L.Narasimha Rao,
advocate, B.002, Prasad Enciave, Barka.pura, Hyderakbad.

2. DESCRIPTICN OF THE OPPOSITE PARTY:

The description and addiess of the Oppocite Party for the purpose of
sorvice of all notices, summons, and processes is as shown in the Cause Title

sbove.

3. Tae Ccmpainants submit that the opposite party herein is Euilder and
Developar  who used 12 purchasing  the land and constructing the
buiidings/houses/vilias/aparments and they have deveioped villas at Sy.N0.128,
129 132-136, situated at Rzmpally revenue village, K2esara Mandal, R.R. Digtrict
under the name & style "Nilgin Homes'.

4. I* is submitted that after knowing the same through publicity made by the
opposita sarty, the complainants anc the husband of 1% complainant and father
of 27 complainant by name A. 8haskar herein went to the site and chosen to
purchase independent Villa No.46H which was Skelten condition (only RCC ceiling

was completed).
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5. It is submitted that with thz conversation by the complainants along with
A.Bhaskar and opposite party here'n agreed tc purchase the abov? said viila
No.46 and the oppasite party agreec tc <all the same after completing the entire
construction and hand over the same to the compla nants and the span of
payment of Rs.39,00,000/- lakhs has been fixed for a period of 9 months time.
The same was accepted by the complainants and £5.25,000/- has been paid by
the complainants to the opposite party ¢h 9" Feb,2013 as booking advance by
way of cheque No.315338 dated 20-02-2013 belongs to A. Bhaskar(Husband of
petitioner No.1 and father of Petitioner No.2). Tre above amounts fixed and
span of time is occurred as on cra!l agreement. Excopt the receipt as v eil as

booking, there is no any written ag-eement tock place on that day.

b. 1t is submitted by the compainants and the complainants has tzen paid
Rs.2,00,00G/- on 16-02-2013 as 1* installment vide cheque No.315822 beiongs
to A. Bhaskar(Husband of petitioner No.1 and father of Petitioner No.2) and
Rs.5,00,000/- on 26-02-2013 as > instaflment vide cheque No.024420 belongs
3 Mahesh Kumar. As such, the complainants paid Rs.7,25,000/- and on 25-02-
2014 the opposite party called the complainants and entered ag-eement for
fulfitment of written formalizies between btoth parties. The opposite party
repre sented by one Mr. Krishna Prasad on Lehaif of opposite party in hurried
manner he was not shown the span of time by misleading the complainants the
opposite party obtained the signature of the complainants on the agreement and
pressurized for the bulky amounts of Rs.14,75,000/- at a time of in terms of
shorter duration agreement. Immediate'y, after knowing the same, tha

complainants through their family_elder A. Bhaskar, submitted a representation

on 09-05-2014 with a proposal payrrent schedule in terms of 9 months cpted
plan and the same was received by th2 opposite party (represerted Mr.Venkat
Reddy and acknowledged he sarr e). But *here Is no any replied raceived by the
comrplainants and the comptainants v'sited toe office of the opposite party in the
last week of Mav,2013 for their reply / answer either to axacute trair acceptance
or to return back the amount cf Rs.7,25,000/-already paid Dy the complainants.
But there is no any response from the side of opposite party. That means it is
deemed to admitted and accepred the span of 9 months time by the opposite
party. 4

7. It is submitted that as the complainants applied for a housng {oan and
the LIC Housing Loan Financial Irstiution accorded Rs.22,00,000/- as Housing
loan and the complainants have to pe paid & fulfill the balance ainount

Rs.17,00,000/- as margin moiey for getting 1oan sanction. Therefore, there has
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been a shortfall of Rs.9,75,000/-. {Rs.17,00,000/- - 7,25,000/- = 9.75,000/-}. For
the short fail of the above said amount, the opposite party came forward to
finance as hand loan with a view to honour their short term duration agreement
s per terms ard conditicns therein as the head of the family of the
complainan’s represented his grievance through the letter dated 09-05-2013 as
stated supra. Accordingly, the complainants applied In writing as formality of the
opposite party in support of un-dated cheque for Rs.9.75 lakhs as desired on 20-
08-2013,

8. It is himbly submitted that the opposite party came forwarded to assist
finzncial assistance because of their business promotion and reduced the 9
months span period to 4 months time, instead of paying entire short fall amount
of Rs.9,75,300/-. The opposite party ntenticnally paid Rs.2,43,750/- as
instaliments i1 a rotation manner duly ottained pre-undated cheques from the
complaints’ rzrher and the complainant No.2, The details and modus operandi of
the opposite party rotation is as beiow.

‘ i ' Date of debit t
| Date of credit | Date of debit from TD'.IIC of Credit tu Mj:ﬁgg: o
. 10 A.Bhaskar's | Bhaskar account to~ AV Mahesh '
P Amount ) . account from
account by AV Mahesh Kumar A/C Mahesh Kumar
M/s Modi Kumur A/C from A Bhaskar A ‘
i | AIC
243750 17-Sep-13 21-Sep-13 1-Sep-13 l 24-Sep-13
P243750 28-Sep-13 10-Oct-13 i0-Oct-13 17-Oct-13
[ 243730 21-0ct-13 25-0¢i-13 25-Oct-13 31-Oct-13
| 243750 08-Nov-13 P3-Nov-13 | 13-Nov-13 18-Nov-13 |
975000
9. It is humblv submitted that from Lhe above statement, it may be seen that

the opposite partv has paid an amount cf Rs.9,75,000/- to the complainarnts in
four (4) instaliments by means of rotating Rs.Z,43,750/- in 4 transactions in the
span of 6 months (from May 2013 to Nov.2013) thus resulted expiry of Housing

loan validity anc pne cheque Hounce issue. The same as stated above discloses

the attitude of the cpposite party in providing financial assistance. He was made
Rs.2,43,750/- as Rs.9.75,000/- as such the opposite party was intentionally
delayed o months. It is only made by them for not dropping the sale proposals
by the complainants. Eut not else.

10. It is submitted that had the op-posite party not encouraged for fulfiliment
of shortfall amount of Rs.9,75,000/- and sticked on to complainants proposal
payment schedule of 9 My 2013, the said problem might not be arose and the
complilinants made their efforts for their own. But the opposite party nelther

finigega Lol Ww\“}kj’%
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by October 20113 and did not complele even today itself. And it leads the mental
agony to the complainants even afier paying ‘he entire amounts and the
complainants attending the instaliments to the financier since’ December 2013
but so far the opposite party not hanaed over the villa No.46 In Nilgiri Homes, ov
completing the same and hanged over o the complainants along with
Occupation tetter. For that the complainants are entitled to a tune of Rs.25,000/-
p.m. i.e. from October 2013 to handing over the possession of villa No.46 to the
complainants and Rs.5,00,000/- as a mental agony caused by the opposite party
for the harassment by way of sending notices for undue interest and delay in not

kanding over the said villa.

fe. It is submitted that the complainants issued a statutory notice to the
opposite party on 12-03-2014 for hending over the vila No.46. Otherwise,
demanding damages and mental agony ¢nd the opposite party replied cn 10-04-
2014 with false allegations. Again the complainants issued another notice on 21-
04a-2014 for that there is no further reply from the opposite party.

Hence, this Cornplainant.

14. The cause of action 2-05e ON 20-02-2013, 16-02-2013 and 26-02-2013
(but varongly mentioned as 26-06-2013) when the Complainant approached to
Opposite Party for purchase the Villa No.46 and paid amount on Rs.7,25,000/-
later on 27-11-2013 for Rs.18,70,000/- paid by the financier and remaining
Rs.9,75,000/- paid by the complainants, on 34-09-2013 to 18-11-2013 and
remaining amounts R5.3,3_0§9E/- retained with the financier (LIC Housing)
awaiting for occupation" Iétter by the 07posiie party. And the cause of action is
still =ontinuing. The opposite party send a notice to the father of complainent by
depositing the cheque which was kept for security and without intimation and
issued 138 N.I. Act Notice for harassing axd complainarits and family members
even though there is elobarate correspondence by the complainants to the
Opposite party © clear the payments. But there is no any positive respondent for
aicable receiving the payments and handing over the villa to the complainants
and 1ssued notice cn 12-03-2014 and on 21-04-2014. Hence the Complaint is
filed within time.

15. The Complainant though residing at H.No.1-24-253/1, Srisainagar Colony,
Lothuguntz, Alwal, R.R. District and the properly which lnvolved in the present
complaint situated in Rampally vilage of Keesara Mandal, R.R. District Is within
tne territorial Jurisdiction of this Hon'ble Forum to entertain this Complaint.
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16. The Complanant submits that the Complaint s filed within the stipulated

period of two Yyeers lirnitation from the date of cause of action, which is still

continuing.

It is, therefore, prayed that this Hon'ble Forum may be pleased to direct

the Opposite Parties:

- To direct the Opposite Party:

(a) to handed over the vila Mo.46 situated in Sy.M0.128,129,130 to 136,

Rampally viliage, Keesara mandal. R.R. District with immediate effect after

completion of entire warks along with occupation certificate.

(b) to direct the Oppcsite Party tu pay a sum of Rs.25,000/- (RupeesTwenty

Five thousands only) p.m. towarcs (lamages since Cctober 2013 and'

rty to pay Rs.5,00,000/- for each complainant for

(c) to direst the Opposite Pa
t caused by the opposite party even

creating mental agony and harassmen

after receiving huge amounts.

RS R Ty m——
i T N R T e .
R A T QLA

'
o (¢ to award costs of this Comglaint, and
g (c) to pass such cther cetief or reliefs as this Hon'ble Farum deems fit
gé and proper in the nterest of justice. .
. . t.a*‘*\‘%"“”-f"i/
&% Date: 26-05-2014 - ) Al ‘Jk
EE L.B.NAGAR ﬂ W/}‘ﬁf@ LoA&E ~eCornplainants
JERIFICATION
W/o Bhaskar and A. Mahesh Kumar, S/o

I, Mrs. Angadi Vijaya Laxmi,

Bhaskar, do hereby declare thet the f
i, Hence verifliad on 26-05-2014 at L.B.NAGAR.

gt g Q\,.ﬁg}rﬁ/

Complainant

acts stated supra are true to the best of my

knowledge, information and betl

Date: 26-05-2014
L.B.NAGAR
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disposed the application dated 09-05-2013 nor he responded financial assistance

with bonafied stipulated time.

11, Itis submitted trat on 20 November 2013 immediately after completion
fulfillment of rargin money as per above rotation manner, the opposite party
forcedly and registered the villa on tre complainants name though the villa was
not made ready to occupy and itwas in Skelton condition and got released the
helow mentioned amounts directly from the Housing loan financier without any

intimation to the complainants.

1. 579 Nov. 2012 ns.12,48,000/-
5. 27" Nov.2013 Rs. 6,22,000/-
3. Total Rs.18,70,000/- (Rupees eithteen lakhs seventy

thousands only) got released from the financier (i.e. LIC Housing) without any
intlmation to the complainants. And remaining Rs.3,30,000/- retained with the
financier awaiting the occupation letter from the opposite party to release those

amounts.

12, Itis submitted that even afte” 09-05-2013 correspandence was made by
the complainants to the opposite party through o-mails right from Decery ber
2013 to till 09-02-2014, the opposite party did not respond properly and
intimated as the cbmplainants have due Rs.14,20,690/- duly adding the service
tax ps.1,15,690/- without producing any rece pt. And further he mentioned that
interest on defayed payrments was not reflected in the statement as well as
charges of extra specifications not includad in the above staternent. The said
cryptic reply of the opposie party was shocked to the complainants. In fzct, the
complainants are dues only Rs.3.30,000/- which was retained with financier (LIC
Housing) awaiting the tetter of opposite party. In the case Rs.9.75,000/- which
was not reimbursed by the father / nusband of the complainan.s which is
amounts kept in his bank awaiting for relaxation of said interest on delayed
payments ready to pay and kept in the bank i.&. AP, Vardhaman Mahila
Cooperated Urban Bank Limited, |_othugunta granch, vide A/C No.2291 since
16M Feb.2014. But so far, the opposite party not comforwarc © finalise by

relaxing the imposition of interest amount  and producing tne servicz tax

payment receipts to attend by the complainants.
{

13. Itis ‘humb’ly submitted by the complainants the tactics played by the
opposiie party for only the drag on the matter to aveid the physical passession
of the Villa No.46 to the complainants as 23 on today the villa was ~ot completed

by the opposite party with one pretext or other. in fact, it has to be completed

ﬁ_\ Ji M&\ 1ok he x w}“\g{%
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1N TS COURT OIF THIE DISTRICT CONSUMER FOURM, RR DISTRICT
AT LB NAGAR

C.C. No: 137 OF 2014

13etwec:

SmiA, Vijaya Lakshmi & anolher v COMPLAINANTS
And
e Muodi & Modi Constructions, Cipposile Parly

WREFTEN SUBMISSIONS QF THE QUIOSITE PARTY

The Opposite party huanhly sbumil as [ollews:

The Opposile Party denies all adverse cubmissions made in the
complaint and if any subnmission not specifivally denicd should not be deemad

1o e been admitied by the npposite party.

with vegard to para § aud 2 (he same are formal and rio not call for any
veply.

Wit regard to para 3 the submissions heicin are true and hence nol
dented

i Wil repard to para Mo il is true that he complainanis went o Lhe sile

wnd chose o paieahse Vil Neo. At: which was in U inilial slale of

construction at that point ol time.

wWith regard to para No.5 il is true Ui Lhe opposile party agreed to sell -
Villa No.46 alter completing {he cansbruction amd hand over the same 1o the
complainants on reeeipt of complele sale consideration of R3.39 lakihs as per
Lhe schedule menlioned in clause 3 ol4he apreement of sale. [Uis true that the
complaisants paid a booking advance of Rs.25,000/- on 20 February2013 by
way aof Chegue did. 200 February'2013. 1t is nol lrue to say that the total
amount payable and alse the time [rame for delivery was apreed upon arally
between Lhe compininant and the appusile party. 1L is perlinenct Lo micntion
here that the Opposite Party does not have practice of agrecing or {inalising
monctory transactions orally, The Opposite parly and the compiainant No.2
tad entered in to an agrecment of saje on a5 Felraary'2013, ic. Within five
dayy of reeeipt of the booking advance. All the lerms and conditions incluidng
payments to be made by the complainanls are vlenrely enumarated in the said

Yor MOP@}N CONSTRUQTIOHN:

apresmenl of sale.
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With repard o para fo.§ it is true that the corplainants paid an amount
of Rs.2 lakhs on 1o Febrarg 2013 as 19 installment through o cheque bul il
is not true Lo say thal 5.5 laklis was paid on apth february2013. in fuct the
above Rs.5 lakhs was paid on 260 Juncti013, It is not true 1o say Lhat the

T

complumunts have puitd Ra 7,25,000/- as on (e date of the agreement of sale
je., 25.2.2013 but wrongly mentioned us 415.92.2014 in the complaint. 1L is true
it M Krishoo Prosad, Mansgsrs Cuistomer Relations was coordinating with
Uie compainants but it is not Lrue Lo suy that the conplainants were mistead
Ly him and obtained signaiare al the complainants. The agreement was signed
only by compluinant MNo.2 and not Loth the. cormplainants. The payment
schedule was already apgreed upon at the time of booking and the same has
beer mcn__iiuncd al chuuse Nood of the pprecinent, The complainant MNa.2 who
has signed the agrecment has Lheen breifed aboul the payment schieule and
moreaver the copy ol the agreement of sale is with the complainant, Lt is not
Lrue o say thal the colplaipants were pressuried [or the bulky amounts of
Ry, 14, 75,000/ - it was oniy as per the agresment. 1t is true that a proposul an
QU US/2014 wus piven on behadl of the complamnaiits regarding paymeul of
puymunt schedule with in 9 imonths Lt the same was nol accepted by the

apposile parly, as il was apaigst the tenus of agreed upreement.

With regard ta pari N7 the oppasite party daes not have any personal
. . . . N >

wnowledpe regarding e trapscation of lhe complinant with the LIC Housing

Loun linancial ingtitution ang hence Lhe same is denied. The other lacts in the

suid para regarding nandloany is e,

With registd Lo paria no, g the averments therein are true.

Withy regard to pura peY it is true that 9,75,000/- was paid lo the
complainant in four instalnents Lut all the other averments are false and

Lence denied,

Withh regard Lo bura go. 10 Lhe avermeuls hercin are false and hence
denied.

With regard Lo para 11 0L dn ot true Wosay it the opposile party
foreetily registred villa un ihe complainants nanme though the villa was not
ready. 1t is nol lue 19 say that the opposite party got released the loun amount

frumn LIC Housing Pinance wilhout the comrplainant Lknowledge.

Fo: a0l % M CORSTIGICTIONS
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With repard to para no. 12 it is not lrue 1o say that the npposite party did
not respond  between December 2C13 and 09/02/2014. The dues of
[s.14,20,690/ - is incusive of inlerest en lale payments of installments, the
Service Tax ol Rs.1,15,690/- is payabie to the Govt aulhorities and no
separale receipt is given [or the same, The oppokile parly pays the service tax
lo Uie Govl. aulhorilics on @ monthly basis basod on afl the transactions done

i the month. All the othey allegation in the para are denied.

With regard to para no.43 il is mal lrue lo say ‘hat the opposite parly is
piaying any lactics to avoid piving phisicad possession on Villa No.16, In facl
Live Vilis is completed in ali respects andd bt fen sandtory fitkings which is done
just belore handing over the posscsswn.l 1o aveid damages to the fitlings. The
oppasile party does not unnessarily delay handing over possession. It has
always been (he endavour of this Qpposile Pucty o complste the villas and
hinglover posscssion within time subject to sclllement of all ducs by iUs
cuslomers. ‘The Opposite Party has always been requesting the complainants to

acale Lie dues at the earliest and tale over possossion,

The Opposile Party hag fled suil for recovery of dues from the
congplaint mits which is rumberd ns (3. No. 98 of 2014 on the file of the Ist

Addl, Chiel Judpe, Secunderabad.

with repard ta para No.id there is un «ouse of action for filing Uhis
complaint.

The Gpposile Parly submits asg (ollows:
1 A

The Opposile Parly had developed a project pained as MILGIRE HOMES at
Rampally Viliage, Keesara Mandal, ® 1@ ist. The said srojecl consists of
Independent Villas. The Complainants approached Lhe Qppesile Parly for
purchase of Villa Na.46 in the said venture for a tolal consideraiion of Rs. 39
jacs, The Opposite Party informed the Complaptants that the villa chosen by
{hem is in an advanced stage of constuction and if the dues arc paid within
forsr months, they would be able Lo compleie mind bhandover the possession of
the villa, The Complainants were satisficd aloul the progess of the project at
that point of tine and agreed Lo all the terms and condilions as specified by the
Opposite Party. On such agreement having heen reached, the Opposile Party
hod exceuted a repd. sale deed bearing No. 8452 of 2013 for the land
adimensuring 129 sq yards on 1671172083 al 8RO, Keosara, KR diste On the
same day the Complainants also execuled an agreement pl construclion in
favour of the Oppesite Parly which clearly spells o TRy, terms of payment,

£41 350D1 & OO CONST%NS
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period of completion and lerest un late paynents Besides the other terms andl

conditions. The Compluinants have abijermaly defayed in the payment ol the
instalments. The Opposile Pasty has received an amount al Rs.35,70,000/- ull
date. The Complainants Lhave 10 Jurther pay an amnount of Rs.11,23,523/- 1o
the Qppusite Party towierds full and (ina) seltlament al the cost of the villa
alongwith interest, The breakup of the arnout ol Rs. 1 1,23,523/- s us fallows:
Service Tax 2. '2.,15,420.0()
Iterest on delayed paysnents Rs. 4,87,177.00
Ry, $0,026.00
40,000.00

Coultt Fee and ligatd expenues
Corpus Fund Rs.

TOTAL C Ra. 7,02,523.00

’l‘lw&ahuvc amottiit Bes nwt Leen tulen s Lo consideration hy the
complainants and Uey have poly taken the differnce of armount calimed by this
Opposite Party ie., Ks.l §,23,523 00/- less 515.7,9‘3.,523.00/- which comes Lo
[05.3,30,000/-. The above payinents wre all according Lo the agreement of
construction execuletl Ly Ui complainunts infavour of the Opposite party. As
per Clause 11 ol agroeihient ol sale it is very clear that the complainants are
responsible for paynetit ol Sules Tax, VAT and Service Tax, The O pposile
Parties a3 @ sales promotions had wajved the payment of VAT by the
complainant but not the Syrvice Tux amounting Lo 1s.2,15,420/- The suid
agreement of sube is fled by the comnlitnants. with repard (o the payment of
interest on delayed paynents it is verv clearly nw.[)lionc:d at clavse 4 ol the guid
agrement. As per e clansy 23 of the aprecinent of sale it is clear that the
comnpainals shall py o sy of R4 0,000/~ as corpus fund for a Rowhause.
The unil purchsed hy Lhe complainants is a rowhouse the thus they wre liable

Ly pay the above corpus fund. The complamunts have conveinently igiored the
abave wnount atd wrongly clubming that they are lLiuble 1o puy only
145.33,30,000/ - 1 faet the interesl is caleulated till the dute when the comnplete

dues wre seitled.

The Upposite Parly sibinits that the villa is veady in all aspects and it
will be in a pusition 1o hadover tie possession O the Complainants aller they
clear all the dues as specifad abuve. i support ol this contention the opposite

party is filinyg the plotegrapls ol the Villa Nod6 e show the completion.
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The Oppuosile parly had got jssued A nolee da%cd’l&/Uil/'ZOM through its
Counsel (o the Complainas calling apon fhe Compiainants 1o make the
payment of Rs. 20,48,497 /- wilhiin 7 days [rom the date of re cipt of the notice

aud take POSSCSSINN of e vilia. The Camplainanls received e notice.

he Oppoesile Parly submits thal there is ne defeciancy of scrvice on the
part of the Opposite party and infast the complainuils have bheen informed by
the Opposile parly from Limé o lime Lo lake possession ol the villa after
scltling all the dues payable by the complainanks. Henee (his Hon'ble forum

should dismiss the complaint as fited Ly the complamants.

HYDER.‘\BJ\D
Datc: 28/08/20 14

e

LiST_OF DOCUMENTS
1. Photographs wiihy CI2
7. Avcounts Sratcinent



33 (B

BEFORE THE HONBLE DISTRICT CONSUMER REDRESSAL FORUM
R.R. DISTRICT, AT L.B.NAGAR

C.C.No. 137 OF 2014

BETWEZN:

\ 1) Mrs. Angadi Viaya Laxmi, W/o Bhaskar,
| Age 56 years, Oci:House Wife. -

ﬁi N 2) Angaci Mahesh Kumar, S/o Bhaskar, Age:33 years,
b Coth are R/o 1-24-253/1, Flat No.32, Sri Sainagar,
Lotuguntd, Alwal, Secunderabad—SODOiS. ...Complainants

AND

Modi & Modi Constructions,

Rep. by ts Partner Soham Modi,

H.No.5-4-187/3 & 4, 2nd Floor,

MG Road, Securderabad-500003. _..Opposite Party

WRITTEN ARGUMENTS OF LUREEnimsmns

RITTEN ARGUMENTS OF COMPLAINANTS
May it be pieased your Heriour, - A

This wiitten arguments humbly submitting on behalf of complainants.

1. Tt i, submitted that the complainants {Mother and son) have purchased
the villa No.46 situated in 128,129, 130-136, situated In Rampally village,
keesara Mandal, called as Niigiri Homes for the amount of Rs.39,00,000/- But so
far the O.P. did not handed over the villa by completing the entire works (till
cite the viila was not handed over) and creating mental agony and harassment

an: causeq damages to the complainants.

N
2. Ttis s{xbmitted submit that the opposite party nerein is Builder and
" Develogr “who used 1o purchasing the iand  and constructing the
buildingﬂhouses/vmas/apartments and they have developed villas at Sy.No.128,
129, 132-36, situated at Rampally revenue village, Keesara Mandal, R.R. District

under the ame & style ‘Nilgiri Homes'.

3. It is swmitted that after knowing the same through publicity made by the
opposite part, the pw-1 along with her husband who is father of 2"

complainant byname A. Bhaskar herein went to the site and chosen to purchase
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independent Villa No.46 which was Skelton condition {only RCC ceiling ‘~as
completed).

4, It is submitted that with the conversation by the complainants alor:g with
A.Bhaskar and opposite party herein agreed to purchase the above swid villa
N0.46 and the opposme party agreed to sell 18 same after completing the entire
construction and hand over the same to the complainants and the span of
payment of Rs.39,00,000/- lakhs has been fixed for a period of 9 montns time.

 The same was accepted by the complainants and Rs.25,000/- has been paid by

them to the opposite party on "¢ Fel.2013 as booking advanqe by way of
chegue No.315818 dated 20-02- 2013 belongs to A. Bhaskar(Husband of
petitioner No.1 and father of Petitioner No. 2) The above amounts fixed and
span of time is occmred as on oraj .igreement. Except the receipt as well as

booking, there is no any wiitien agrer:ment took place on that day.

e

5. It is submitted that the complainants were paid Rs.2,00,000/- on 16-02-
2013 as 1% installment vide cheque No. 315822 belongs o A. Bhaskar(Husband
of petitioner No.1 and father of Petitioner NO. 2) and Rs.5,00, 000/- on 26-06-
1013 as 2™ instaliment vide cheque 0.024420 belongs to Mahesh Kumar(2™
respondent). As such, the complaina nes paid Rs.7, 25,000/-. Anci on 25-02-2014
the opposite party called the compk: inants and entered agreement for fulfi lirment
of written formalities between botty parties. The opp051te party represented by
one Mr. Krishna Prasad on behaif of opposite party in hurried manner he was not
shown the span of time by misleacing the complainants and the opposite party
obtained the signature of the comp lainants on “the agreement and pressurized ior
the bulky amounts of Rs.14,75,000:/- at a tme in terms of shorter duretion
agreement. Immediately, after knowing the same, the cornplainants through
their family elder A. Bhackar, subimitted @ regresentation on 09-05-2014 with a

proposal payment schedule in terms of 9 7onths opted plan and the sa ne was
received by the opposite paily (rept esemted Mr.Venkat Reddy and acknowledged
the same). But there 15 no any reply received by the complainants and the
complainants visited the Atfice of the opposite party in the last week cf May,2013
for their reply / anweos ether to e» ecuter their acceptance or to retirn back the
amount of Rs.7,25,000/-already paid by the complainants. But there is no any
response from the side of opposite: party. Thit means it is deemvd to admitted

and accepted the span of 9 months time by the opposite party.
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6. 1t is submitted that the complainants applied for @ housing loan and the

[
i
f\-}l\ : LIC Housing Loan Financial Institution accorded Rs.22,00,000/- as Housing loan
IW and the complainants have to be paid & fulfill the balance amount
,‘I“"i_l Rs.17,00,000/- as margin money for getting loan sanction. Therefore, there has

been a shortfall of Rs.9,75,000/-. (R5.17,00,000/— - 7,25,000/- (already paid)=
9.75,000/-). For the short fall of the above said amount, the opposite party came

forward to finance as hand loan with a view to honour the complainants short
% . term duration agreement as per terms and conditions therein as the head of the
family of the complainants represented his grievance through the letter dated
n9-05-2013 as stated supra. accordingly, the complainants have applied in
writing as formality of the opposite party in support of un-dated cheque far
25.9.75 lakhs as desired on 20-08-2013. -

7. Tt is submitted that the opposite party came forwarded to assist financial
assistance because of their business promotion and reduced the 9 months span -~
period 0 4 months tme, instead of paying entire short fall amount of
Rs.9,75,000/-. The opposite party intentionally paid Rs.2,43,750/- as instaliments
in a rotation manner duly obtained pre-unriated cheques from the complainants.

The details and modus operandi of the opposite party rotation is as below.

Date of debit to

Date of credit Date of debit from Date of Credit to

/s Modi
\mount to A.Bhaskar's Bhaskar account to AV Mahesh cconnt fron
Amoun H i
account by AV Mahesh Kumar A/C
unt by W ! Mahesh Kumar

/s Modi Kumar A/C from A Bhaskar

Tty

T

13-Nov-13

%\\1 975000

N 8. It is submitted that from the.above statement, it may be seen that the
'. :.! %\ opposite party has paid an amount of Rs.9,75“,-000/- to the ;omplainants in four
5 {4) installments by means of rotating Rs.2,43,750/- in 4 rransactions in the span
giwill - of 6 months (from May 2013 to Nov.2013) Wﬂ@g@ﬂg@

validity and _one cheque bounce iSsue. The same as ctated above discloses the
atritude of the opposite party in providing financial assistance. He was made
Rs.2,43,750/- @S Rs.9.75,000/- as cuch the opposite party was intentdonally
delayed 6 months, It is only made by them for not dropping the sale proposais

by the complainants but not else,




& 55

5. It is submitted that had the opposite party not encouraged for fulfiliment

of shortfall amount of Rs.9,75,000/- and sticked on complainants’ proposal

i payment schedule of oth May 2013, the said problem might not be arose and the

‘%':‘3. ~ complainants made their efforts for their owe. But the opposite party neither

Hi.li . disposed the application dated 09-05-2013 nor he responded financial assistance
with bonafied stiputated time.

10. It is submitted that on 20" November 2013 immediately after completion
fulfitment of margin money as per above rotation manner, the opposite party N
forcedly and registered the viila on complainanis name though thef,,vnla was not

f made ready to occupy and it was in Skelton condition and got .relea%ed the below
mentioned amounts directly from the Housing loan financier without any
intimation to the complainants. -

1. 27" Nov. 2013 Rs.12,48,000/-

2. 27" Nov.2013 Rs. 6,22,000/-

| 3. Total i Rs.18,70,000/- (Rupees eithteen lakhs seventy

g thousands only) got released from the financier (i.e. L1C Housing) without any
: tn intimation to the complainants. And remaining Rs.3,30,000/- retained with the
financier awaiting the occupation letter from the opposite party to release those

R

RN L g SR R
R B S

n amounts.

1! 11. It is submitted that even after D9—05—2Q13 correspondence was made by
_ the complainants side, the opposite party through e-mails right from December
Al 2013 to till 09-02-2014, the opposite party did rot respond properly and
intimated the complainants that they are due Rs.14,20,690/- duly adding the
service tax Rs.1,15,690/- without producing any receipt. And further he
mentioned that interest on delayed payments was not reflected in the statement
" as well as charges of extra specifications not included in the above statement.
The said cryptic reply of the opposite party was shocked to the complainants. In
fact, the complainants dues are only Rs.3.30,000/- which was retained with
financier (LIC Housing) awaiting the occupancy letter of opposite party. (Till

3 today, the O.P. neither handed over the physical possession nor given a

\1 - occupancy certificate because of that the Housing Financier i.e. LIC
l hﬁ? ) . Finance Housing not releasing Rs.3,30,000/- even collecting
instaiments + interest to that amount.) Then only the Financier will come
and inspect the physical occupation of the‘ complainants and release that

'3‘ amounts. In case Rs.9,75,000/- which was not reimbursed by the complainants
% or the father / husband of the complainants which Is amounts kept in his bank
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awaiting for release of said interest On delayed payments ready to pay and kept
in the bank L& A.p. Vardhaman Mahila Cooperated Urban Bank Limited,
Lothugunta Branch, vide Alc N0.2281 since 16 Feb.2014 (the said amount
was already paid on 9-6-2014 vide cheque No.064935. The said
document of cheque may be received as additional materiai paper along with
intimation leter of O.P.No.2 may ne marked as Document No.18 & 19). But 50
far, the opposite party not come forward o ﬂt;\_alize by relax‘s_ng the imposition of
interest amount, legal expenses, service Tax etc., and producing the service tax

payment receipts o attend by the complainants.

12, Itis submitted submit that the tactics played by the opposite party for
only the drag on the matter 0 avoid the physical possassion of the Villa No.46 to
the complainants as on today the villa was not completed by the opposite party
with one pretext of gther. In fact; it has to be completed by October 2013 and
did not complete even today itself.  And it leads the mental agony 1o the
complainants even aftér paying the ér'.tirez amounts and the complainants are-
attending the installments to the financier since December 2013 but so far the
opposlite party not handed over the villa No.46 in Nilgiri Homes, by completing
the same and handed over to the complainants along with .Occupation letter. For
that the complainants are entitled to @ tune of Rs.25,000/- p-m. i.e. from
October 2013 tO nanding over the possession of villa No.46 0 the complainants
and Rs.5,00,000/- as @ mental agony caused by the opposite party for the
harassment. by way of sending notices for undue interest and delay in not

handing over the said villa.

13. 1Itis submitted that the complainants are issued a statutory notice to the
opposite party on 12-03-2014 for handing =wver the villa No.46. Otherwise,
demandinépdamages and mental agony and the opposite party replied on 10-04-
2014 with ‘false allegations. Again the complainants have issued ancther notice
on 21-04-2014 for that there is NG further reply from the opposite party-

|

14, Itis submitted that after filing of present complaint as a counter blast
case, the opposite party filed 3 suit vide 0.5.No.98 of 2014 on the file of 1
addl.Chief Judge, gecunderabad and creating mental agony without handing
over the said villa to the complainants even today. If the 0.p. gave occupancy
certificate to the complainants, the Financier Wil release the remaining amount
of Rs.3,20,000/- which is retaining with the Financier for final check up. The O.P.

dragging the matter and prolonging time which caused mental agony to the
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complainants. The documents filed the petow for which were marked on behalf

3 _ of the complainants clearly shows that they are benafied.
=

Date Parties to the document
20-02-2013 Complainants and 0.p. | Cash receipt Rs.25,000/-
issued by the O.p.
16-02-2013 Complainants and O.p. | Cash receipt Rs.2,00,000/-
issued by the O.p.
Rs.5,00,000/-

20-02-2013 Complainants and 0.p. | Cash receipt
[26-06- issued by the O.p.

2013

Exhibits

Agreement e_')f sale by the
o.p.

Letter given to the 0.p. for
seeking 9 months fime

e-mail correspondence

Reply by/op

I
25-02-2013 Complainants and Q.P.

09-05-2013 | Head of the -
' Complainants and O.P.

m Complaint to G.P.

78-12-2013 | Compfaint to O.P.
e-mail correspondence

95.12-2013 | Complaint to o.p.
02-01-2014 | Complaint o 0.p- Reply / op

12-03-2014 | Notice to the ¢.p. Legéi notice to the 0.p. by
the complainants’ counsel
| Reply notice by the op’s
counsel to the complairiant’s
counsel

Legal notice o the 0.p. DY
the complainants’ counsel

build and handed over 0

15, It is submitted that when the opposite party failed o

the complainants, the O.P. ceased his rights to claim interest on dues and also the Q.P.

filed 0.5, 98 of 2014 against the complainants seeking an amoﬁmt of Rs.20,48,.497/-

(not excluded the amounts Rs.9,75,000/- as rotating mere Rs.2,43,750/- paid since 24-

9-2013 to 18-11-2013. Thus the O.P. ceased to claim service charges and VAT if any.

The plaint of 0.5. 98 of 2014 may be taken as additional document No.20.
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16, Itis submitted that the opposite party submitted account statement along with
written statement in page NO.2. That admitt'gdly Rs.9,75,000/- was paid n 4
instaliments but the same was suppressed in the suit filed and Rs. 20,48,497/—claimed
including Rs.9,75,000/- and interest therein, thus the claiming of service tax herein for
that amount Rs.2,64,170/- (meﬂtioned in account statement) does not arise. The
adding of registration charges R3.08,000/- which was waived L& 8 precondition to free
registration in savour of the coraplainants by the 0.P. and court fee and legal expenses
of Rs.50,926/- will not liable by the complainants. The carpus fund Rs.40,000/- will pay

by the complainant at the time of physically handed over the villa.

-

17, It is submitted that in the account statement, the 0.p. claiming interest
Rs.4,87,177/- does not argused bacause of that the O.P. did not completed the villa and
handed over the same tor the complainants. 1n fact, the incompletion of villa as agreed
by the O.P. In written submission page 3 bottom paragraph “the opposite party informed
the complaipants that the villa chosen i5 in advanced stage of construction and the dues
are paid within 4 months they would be able to complete and handover the possession
of the villa”. Thereby, the mode of O.F. irself is shows that he was not completed until
the payments cleared by the compiainants. In fact, the complainants tast instaliment
paid Rs.9,’/S,GDO/- on 9-6-2014. The remaining amounts Rs.3,30,000/- is retained with
tHousing Financier far want of Ogcupatioﬁ Certificate which the 0O.p. did not complete the
villa and not nanded over to the complainants for want of that the banker did not

released the said amounts to the O.P.

of

18 It ié submitted that in the written submission page 2 and unnumbered para 2
ctated that *with regard to pard No.7, the O.P. does not have any personal knowledge
regarding the transaction of the complainant with the LIC HOUSING foan financial
institution and hence the same IS c}enfed. # 1t is clearly clinches the attitude of the 0.P.
that he filed the written submission on 28-8-2014 before this Hon'ble Court JEorum Dy
saying as @ layman even he taken amounts from the financier on 27-11-2013
Rs.12,48,000/- and Rs.6,22,000/ totally Rsd.18,70,000/- retained Rs.3,30,000/- out of

canctioned loan Rs.22,00,000/- Thereby, the contention and intention of the {).P. SNOWS

to suffer the complainants without handing ovVer the villa.
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ts are entitied to seek handed over the villa

va

l;il 19. Therefore, the compiainan

No.46 immediately from the O.P. along with occupation certificate.

20. The corplainants aré entitled Rs.25,000/- p.m. towards damages/rents

since October 2013. Thus total an amount of Rs.5,45,000/-(3 months — 2013 +

4 + 6 months in 2015) -and entitled till handed over the villa

h

mental agony and harassment. BY

12 months in 201

along with compensation of Rs.5,00,000/- for

JF

consider this written argument and pass award as prayed for. {

L

AT A

Counsel for the complainants

Date::23-06-2015

L.B.Nagar.

P R

NN
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(N THE COURT OF THE DISTRICT CONSUMER FOURM, RR DISTRICT
AT: L BB NAGAR

¢.C. No: 137 OF 2014

Between:
gmt. A. Vijaya Lakshmi & another Complainants
And
Opposite Party

w Modi& Modi Constructions,

WRITTEN ARGUMENTS FILED BY THE OPPOSITE PARTY

May it please to your honour,

B

oy

TR

by Lhe complainants are not based on facts

e

The comﬁlaint has filed

thus the same has to be dismissed.

1. 1t is truc that the complamnants went to the site and chose 10

purcahse yilla No. 46 which was in the initial stage of construction at that
point of time.

2. The OP had agreed 10 sell Villa No.46 after completing the

construction and nhand over the same to the complainants On receipt of

complete sale consideration of Rs.39 lakhs as per the schedule mentioned in

clause 3 of the agreement of sale. The complainants paid a booking advance of

Rs.25, 000/- on nnd February’ 2013 by way of Cheque dtd. 20% February’2013.

1t is not true that the total amount pavable and also the time frame for delivery

was agreed upon orally between the complainant and the opposite party. It is

pertinenet 10 mention here that the Opposite Party does not have practice of

agreeing or finulising monetory (ransactions and other terms and conditions

orally. The Opposite party and the complainant No.2 had entered in to an

agrecment of sale on 25% Bebruary’ 2013, ie. Within five days of receipt of the

booking advance. All the terms and conditions incluidng payments t0 he made
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by the complainants arc clearely enwmarated in the said agreement of sale,

which is marked ex - P4,

3. The complainants paid an amount of Rs.2 lakhs on 16™ February’
2013 as 1% installment through a chegque but it is not true to say that Rs.D
lakhs was paid on 26" February’ 2013. In fact, the above Rs.5 lakhs was paid
on 26M June2013. It is not true to say that the complainants have paid
Rs.7,25,000/- as on the date of the agreemerlit of sale ie, 25.2.2013 but
wrongly mentioned as 25.2.2014 in the complaint. It is true that Mr. Krishna
Prasad, Manager- Customer Relations was coordinating with the complainants
hut it is not true to say that the complainants were mislead by him and
obtained signature of the complainants. The agreement was signed only by
complainant No.2 and-not both the complainants. The payment schedule was
already agreed upon at the time of boolking and the same has been mentioned
.1 clause No.3 of the agreement. The ~omplainant No.2 who has signed the
agreemant has been briefed about the payment scheule and moreover the copy
of the agreement of sale is with the complainant. It is not true to say that the
complainants - were pressuried for the bulky amounts of
Rs.14, 75,000/~ it was only as per the agreement. It is true that a proposal on
09/05/2014 wasg given on behalf of the complainants regarding payment
schedule with in 9 months but the same was not accepted by the opposite

party, as it was against the terms of agreement.

4. Tthe opposite party does not have any personal knowledge
regarding the transcation of the complainant with the LIC Housing Loan
financial institution and hence the same 1S denied. The other facts regarding
the hand loan is true. The amount of Rs. 9, 75,000/- was paid to the

complainant ir: four instalments.

5. The opposite party did not forcebily registred villa on the

complainants name though the villa was not ready. The opposite party did not
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get released the loan amount {rom LIC Housing Finance without the

complainant’s knowledge.

o. It is not true that the opposite party did not respoend between
December 2013 and 09/02/2014. The dues of Rs.14,20,690/- 1s inclusive of
interest on late payments of installmenis, the Service Tax of Rs.1,15,690/-
which is payable to the Govt. authorities and no separate receipt is given for
the same. The opposite party pays the service tax to the Govt. authorities on a

monthly basis pased on all the transactions done in the month.

O. Tt is not true that the opposite party is playing any tactics to avoid
giving physical possession on Villa No.46. In fact the vVilla is completed in all
respects and but for sanitory fttings which is done just before handing over
the possession to avoid damages to the fittings. The opposite party does not
unnessarily delay handing over possession. It has always been the endavour of
this Opposite Party to complete the villas and handover possession within time
subject to scttlement of all dues by it's customers. The Opposite Party has
always been requesting the complainants to setile the dues at the earliest and
.ake over possession. The @pposite pary has filed a complection certificate
dated 05.05.2013 by a qualified engineer regarding the complection of Villa
no.46 in all respects. A certificate from charted accounted of the Opposite party
regarding the amount received by the Opposite party and the balance

receiveble by the Opposite party is also filed.

7. The Opposite Parly has filed a suit for recovery of dues from the
complaintants which is numberd as 053. No. 98 of 2014 on the file of the Ist

Addi. Chief Judge, gecunderabad, which is pending before the Hon’ble Court.

The Opposite Party nad developed a project named as NILGIR] HOMES at
Rampally Village, Keesara Mandal, R. K Dist. The said project consists of

Independent Villas. The Complainants approached the Opposite Party for



@ DT d

purchase of Villa No.46 in the said venture for a total consideration of Rs. 39
lacs. ’l‘hé Opposite Party informed the Complainants that the villa chesen by
Jhem i3 inan advanced stage of construction and if the dues are paid within
four months, they wduld be able to complete and handover the possession of
the villa. The Complainants were satisfied about the progess of the project at
tvhat point of time and agreed to all the terms and conditions as specified by the
Opposite Party. On such agrecment having been reached, the Opposite Party
had executed a regd. sale deed bearing No. 8452 of 2013 for the land
admeasuring 125 89 yards on 16/11/2013 at SRO, Kecsara, RR dist. On the
same day, the Complainants also executed an agreement of construction in
favour of the Opposite Party, which clearly spells out the terms of payment,
period of completion and interest on laie payments besides the other terms and
conditions. The Complainants have atmnormaly delayed in the payment of the
instalments. The Opposite Party has received an amount of Rs.35,70,000/ - till
date. The Complainants have to furth i pay an amount of Rs.11,28,870/- to
the Opposile Party towards full and final settlement of the cost of the villa

alongwith interest. The breakup of the amout of Rs.11,28,870/-1s as follows:

Service Tax Rs. 2, 15,420.00 *
[nterest on delayed pay}nents Rs. 4,87,177.00

upto on 05.04.2014 i

Courl Fee and legal expenses Rs. 50,926.00

Corpus Fund Rs. 40,000.00

Electricity and Other Misc Charges Rs. 5,347.00

TOTAL Rs. 7,98,870.00

[ submit the above amount has not been taken in to consideration by the
complainants and they have only taken the differnce of amount catimed by this
Opposite Party ie., 1?3.11,28,870.00/— iess Rs.7,98,870.00/- which comes to
115.3,30,000/-. The above payments are 4l according to the agreement of
construction executed by the compiainants’ infavour of the Opposite party- As
per Clause 11 of agreement of sale, it is very clear that the complainants are

responsible for payment of Sales Tax, YAT and Service Tax. The Qpposite
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Parties as a sales promotions had waived the payment of VAT by the
complainant put not the Service Tax arpounting to Rs.2,15,420/-. The said
agreement of sale is filed by the complainants. With regard to the payment of
interest on delayed payments, it is very clearly mentioned at clause 4 of the
said agrement. As per the clause 23 of the agreement of sale it is clear that the
combainats shall pay a sum of Rs.40,000/- as corpus fund for a Rowhouse.
The unit purchsed by the complainants is a rowhouse the thus they are liable
to pay the above corpus fund. The complainants have conveinently ignored the
above wmount and wrongly claiming that they are lable tO pay only
Rs.3,30,000/-. In fact, the interest is calculated till the date when the complete
dues are settled.

The villa is ready in all aspects and the opposite party will be in a
position o handover the possession o the Complainants after they clear all the
dues as specifed above.

The Opposite Party had @t issucd a notice dated18/04 /2014
through 118 Counsel to the Complainanis calling upon the Complainants o
make the payment of Rs. 20,48,497 /- within 7 days {rom the dale of receipt of
the notice and take possession of the villa. The Complainants received tife
notice. -

There is no defeciancy of service on the part of the Opposite party and
infact the complainants have been informed by the Opposite party {from time to
time o lake possession of the villa after settling all the dues payable by the
complainants. Hence, this Hon’ble forum may be pleased to dismiss the

complaint as filed by the complainants.

The Opposite party is relaying on the following documents in support of

its case.

Date: 03.07.2015 Counsel for Opposite Party

¢ T
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DISTHRICT CONSUMER DISPUTES REDRESSAL FORUM: RANGA REDDY
CC 137/2014

Between:

1. Mrs. Angadi Vijaya Laxini, W/o Bhaskar,
Age 56 years, Occ: House wife.

2. Angaai Ma}nesh Kumar, S/o Bhaskar, Age: 33- ye'u,sj
Both are R/o 1-24-253/1, Flat No.32, Sri Smrmgar
Lotugunta, Alwal, Secunderabad - 500 015 bs =

AND

|')'

Modi-& Modi Constructions,

Rep. by its Partner Ssoham Modi,
H.No.5-4-187/3 & 4, 25 Floor, P TR s o
M.G.Road,-Seeunrderabad — 500 003. AT / Opposite Party

Counsel for Complainants : Sri G.L.Harasimha Raoe, Advocate
Counsel {or Opposite Party . M/s C.Bala Gopal, Advocates

PRESENT: Bri R:iGOPALA K RISHNA MURTHY, PRESIDENT
Smt I.L.PRASANTH!, LADY MEMBER

(PER HON’BLE Sri R.GOPALA KRISHNA MURTHY, PRESIDENT ON BEHALF OF
Chpdide L THE BENCH)

Codad T diaed X

FRIDAY, THE TWENTY FOU.R_TH DAY OF JULY
TWO THOUSAND FIFTEEN

Order:

1. This complaint is filed by the complainants U/Sec 12 of the
Consumer Protection Act, 1986 to direct the Opposite Party to handover
the Villa No.46 situatedoat Rarnally Village of Keesara Mandal in
R.R.District after completion of cntire works along with'-Oceupe’xtion
Certificate and to pay a sum of RS.QS,DOO/- p'm. towards damages since
Qctober 2013 and to pay RS.S,DU,GOb/- to each of them for causing

mental agony and harassment wvith costs.

2. The material averments o’ the complaint are mentioned below:

The Opposite Party develc Villas at Rampally Village as builder

Ve gl e P i

éi:nd cieveioper under the name and style “Nilgiri Hggﬁ.es”. I‘lfé“fni"lst
compiainant is the mother o the second complainant. The husband%ot
first complainant b}_' name A.Bhaskar app'roached the Opposite Party
along with the complainants a1 choose to purchase independent Villa
No.46 which was in ski .n condition (only RCC ceiling was completed).

i‘hcj aruf:ed to purchuse the above said Villa for a sale cons1de1lat1on of

')

. s-.‘-"x.
Soanes” e i
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Rs.39,00,000/- which is payable within a period of nine months. They

also paid an amount of Rs.25,000/- as booking advance to the Opposite

A
Party on 02.02.2013 under a cheque. The above stipulated time and
avilog'nts were: fL\ed on oral agreement and no written agreement took

pidce on t‘aat day The complainants paid Rs.2, OO ,000/- on 16.02, 2013 as

first instalment and Rs.5,00,000/- on 26.02.2013 as second 1nstalment

under two cheques. Thus, the complainantis paid Rs.7,25,000/- and
i*“if:nf:erec:i into an Agreement with the Oppositeé Party. The Opposite Party
rep;esented by one Mr.Krishna Prasad obtaisncd the signatures of the
co*np]au;ants on the Agreement in hurried manner by mxsieadmg thelm
ancl brought pressure for the payment of Rs.14,75,000/- in as:‘ngaprt
duration. Then the complainants submitted a representation | on
09.05.2013 with a proposal payment schedule for a ﬁeriod of nine
months. But there is no reply {from the Opposite Party. The complainants

vi‘;ited the office of Opposite Party in the last week of May 2013 for their

mply cither to u\ecute thelr acceptance or to return back the amount 0{
e e SELE D
ST

ﬁs. 7,25,000/- alrcady paid by the complainants. There is no 1espor}l§1€
from the side of the Opposite Party. That means it is deemed that th.e
Opposite Party accepted the span of nine months’ time.
The complainants ;pplied for a housing loan frorﬁ the LIC
Hou mg Loan Financial Institution who sanctioned Rs.22,00,000/- and
the comph;nants have to be palcl and fuliill the balance amoun} Ri
® -\‘ 17,00,0600/- as margin money for getting loan sanctlon‘._
Therefore, there has been a short £zl of Rs.9,75,000/- {Rs.17,00,000 -
Rs.7,25,000/-}. The Opposite Party came forward to finance the short fall
amount of Rs.9,75,000/- as hand loan with a view to hc)'nouf fheilr sh;nrt_
torm duration agreement. The Opposite Party reduced the nine months
period to four months time instead of paying entire short fall amount.of

ﬁ@%.@‘??O/—. The Opposite Party intentionally paid Rs.2,43,750/- in
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Amount Date of credit{ Date of debit [ Date of Credit | Date of debit
to A.Bhaskar’s | from Bhaskar | to AV Mahesh | to M/s Modi
accournt by [ account to AV | Kumar  A/C | account from
M/s Modi » | Mahesh Jrom Mahesh

Kumar A/C A.Bhaskar Kumar A/C

243750 17-Sep-13 21-Sep-13 21-Sep-13 24-Sep-13

243750 28-Sep-13 10-Oct-13 10-Oct-13 17-Oct-13

243750 21-Oct-13 25-0Oci-13 25-Oct-13 31-Oct=13 .

| 243750 08-Nov-13 13-Now-13 13-Nov-13 l*ST‘NO’v‘”—'IB
875000 ; f’-.‘ ' .

Thus, the payment of Rs.9,75,000/- was made in 'the span of six months 4-
(from May 2013 to November 2013) which resulted expiry of‘ill'B'.usihﬁ'g_loan‘
validity and one cheque was bounced. On 20.11.2013, immediafciy a‘fter
[x;lfilment of margin money as per above rotation manner, the Qpposite
: I-'arty forcibly registered the Villa on the name of the complgir ant% thougl _
1{ was not madg ready. to occupy and got released the beiou; menuone*d.

amounts directly from the housing loan financier without any intimation

to the complainants.

1. 27 Nov. 2013 Rs.12,48,000/-
2. 27 Nov.2013 Rs. 6,22,000/-
" Total Rs.18,70,000/- (Rupeés Lightean ="

Laikhs Seventy Thousancd :c;J:iifly')' ?
The remaining amount of Rs.3,30,000/- was retained with the Enancler
awaiting the occupation letter from the Oppositﬁe Party. The complainants
made correspondence through emails right from December 2013 to
09 02.2014 and there is no proper response from the Opposme Party The

“J i'fh

Opposite Party is showing the due amount as Rs.14,20,6§'07 dtly adding
the service tax of Rs.1,15,690/- without procluciné any receipt. Morcover,
1t 5 mentioned that the interest on delayed payments was not reflected in
the statement as well as charges of extra specifications: not included. The
said cryptic reply of the Opposite Par ty shocked the camplainants. In fact

~,*.n-i'

wi th the

the complmnants_aze cdue only Rs.3,30,000/- which was r(*r::n

AL

financier. The Opposite Party did not come forward to fi\g’ﬁi’ze the &
i

* a &

- by relaxing the interest amount and producing the é
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receipts. The physical possession "of the Villa was not given to‘t‘ne

«wnipiainants on one pre.text or ather. The construction of the Villa is not

PR T N

o w(w: s sow. It causes ‘mental agony to the comj 318.11’1:_\.111. afier
0 . Y TR
H 4,1 « L1

paying huge amounts besides fmanmai loss of Rs.25,000/- p.m. from
October 2013 for not handing over the possession of the Villa. Hence the
complaini:.""

3. The Opposite Party filed the Written Version and admitted the -

L u‘,uc].l,u%e of Vz]la '\Io 46 by the complainants for a total sale conmderatzon
, SHET RS -

o' Ras. 39 oo OUO/— it is also admitted that the complamid booicmg
advance of RS.QS,OOO/— on 02.02.2013 by way of cheque. It is mainly
contended that thére is no oral agreement with the complainants and both
of them entered into an Agreement of Sale on 25.02.2013 i.e. within fiv'e'l
d"lyq of xecmpt of the booking advance. All the terms and conditions

P

e lu.JiP pay*nems to be made by the complainants arg ciearly

mnmcrated in the Agreement of Sale. It is true that the complamants pa1d
an amount of Rs.2,00,000/- on 16.02.2013. It is not true that
R5.5,00,000/~ was paid of‘x 26.02.2013. In fact the said sum was paid on
25.06.2013. It is not true to ailege that Mr.Krishna Prasad, Manager
mislcad the complainants. The second complainant signed on the
Agr cumm; The payment schedule was also agreed upon at the L1me of
buoking and the same has been menmoned at clause No.3 of thc
Agreement. It is not true o say that the comp}ainants were pressurized for
the bulky amount of Rs.14,75,000/-. it is tr?ue that a proposal was given

by the complainants on 09.05.2014 regardz’zng payment schedule within
nine montns but the same was not accepted ‘by them as it was against the
1;;_&:"‘11,13 of the Agreement. They have no personal knowledge regard_irlig‘_‘_lt}?(g:
iransaction of the complainants with the LIC Housing Loan Financial

[nstituticn. The dues of Rs.14,20,620/- is inclusive of interest on late

Q%‘%&}%’; s of instalments, the service tax of Rs.1,15,690/- payable to the

ernnfgnt. The complainants agreed for payment of sales tax, VAT and

; -
:, 3
WAL
I Buagd -
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ervice tax as per clause- 11 of the Agreement. They have waived the
AN u'\kl WOLLES WLy

payment of VAT but not the service tax. It is clearly mentioned at cls:u.-zusc:f%
of the Agreement for payment of interest on delayed payn;.enés. fis per
clause-23 of the Agreement the complainants shall pay -a-_lsum of
Rs.40,000/- as corpus for a Row house. The unit purc‘hased by the
complainants is in the row house and hence they are liable to pay the
65&"13115 fund. They have received oaly an amount of Rs")S?0,0('ﬂ/L:ﬂ
now. The complainants have to further pay an amount of Rs. 11 5 "“-

towards [ull and final settlement of the cost of the Villa along with the

" interest. The breakup of the above amount is as follows:

Service Tax [s.2,15,420.00

Interest on delayed payments Rs.4,87,177.00
Pomi Feeand legal expenses Rs. 50,926.00 . e U0 - il
Corpus Fund Rs. 40,000.00 . e

TOTAL | . Rs.7,92,5623.00

The aBove amount has noi been taken in-to consideration by the
romplainants and they have taken tl;m difference of amount which comes
in ‘Ra. 3,30,000/-. They aiso filed a suit, for recovery of tl1r= duasfram the
"omplamants which is numbered as O S.No. 98/2014 on the file of' 1 Ac{di
Chie{ Judge of Secunderabad. They .are ready to handover the possession
of the \.fill'a to the complainants after clearing all the dues. They also got
issued a notice dt.18.04.2014 to the complainants caliing upon the

comp}amants to make the payment of Rs.20,48,497/- within seven days.

u,w;-:-

s : 2o ;luz;i RS
The complaman{s received the said notice, There is no ‘deficiency of

service’ on their part. They also filed the photographs of the Villa to show
its completion. Therefore, it is prayed to dismiss the complaint.

4., The points for consideration in this case are:

. 7 'g,:@}gfj%
1} Whether there is any ‘deficiency in service’ on the pa Lpf the 2
n,g?
+Opposite Party? é) bk x;
2}  To what reiief the complainants are entitled? =
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NN \,mpiamant filed her Evidence Affidavit and got Ex. Al 183
o [ AR S T

S Inarkeda. the Opposite Party filed his Bv1dence Affidavit and o

and B2 are only marked on his side.

i

6. The ifearne'd counse! for the complainénts and Opposite Party filed
their Written' Arguments.

.;P'o.ix_-l_t No.1: It is not in dispute that the complainants agreed to

S oV 42 No.46 from the Opposite Party for a total saic
consideration of Rs.39,00,000/-. Admittedly, the complainants booked the
said Villa by paying the advance araount of Rs.25,000/- on 20.02.2013
under Ex.Al receipt. Both the partics have entered into an Agreement of
Sale on 25.02.2013 w'ﬁich is marked as Ex.A4 (copy). As per clause No.3

of L1 oalcl f\g;cement the compla1nant=; {vendees} shall pay the remammg

Laiance consiceration of Rs. 38 75,000/- in six instalments as shown

below .
Installment | Amount - Due date for payment
[ Rs.2,00,000/- 05.03.2013
11 Rs.14,75,000/- |05.04.2013
[il Rs.15,00,000/- |20.04.2013
v Rs.5,00,000/- | Baland¢e amount of HL to be released on
’ completion of flooring, windows, bathroom
Aoy Y : tiles & 1st coat of paint , i
| " Vi~ Rs.2,00,000/- |On Completion ' L

h

It is the case of the complainants that the Opposite Party orally agreed to
receive the sale consideration within a pericd of nine months even. though
four months duration is mentioned under the Agreement. Of course, it is

an oral agreement according to the complainants, The complainants filed

[Bn.i _'. mﬁﬂ ?'% Jegel ipts issued by the Opposite Party ror Rs.2,00 OOO/ and
LG REVIAC T IS
Rs.5,00,000/- respectwely. Even though the first instalment of
Rs.2,00,000/- is payable by the -complainants on 05.03.2013, the

Opposite Party choose to receive the said sum in earlier i.e. on 16.02.2013

itself. Likewise, the Opposite Party choose to receive the sum of

00/- in the month of June 2013 under Ex.A3 without insisting
p

itschedule as mentioned under clause-3 of the Agreement.



o

" the complainants are lable to pay simple mtems{/\at 1,,5% p% on aH

7

e e
Anvhow. the Opposite Party admits that the cornplainants paid a total
sum of Rs.35,70,000/- as mennoned in their account statﬂmcnt winch i

marked as Ex.B1. The dispute between the parties is w1th regard i:Q th

payment of service tax and mterest on dclayed payments As rlghtly
. ;,

contended by the learned counsel. for the Opposite Party, the vendees
agreed to pay the service tax as per clause-11 of Ex.A4 Agreemeﬁt. The

Arioaes . l . . corbm ghiner bl
second complainant made_ mail correspondence with the Ot}po:a]t-- Pary

under Ex.A5 to Al4 from 09.05.2013 onwards upto GQ o8 2014 "Hi

second complainant prepared to pay the balance of sale consideration in
five instalments as mentioned under- Ex.AS. The representative of the
Opposite Party by name Sri K.Krishna Prasad s?éowed the service tax as
q 1,15,690/- under Ex.A7 reply. He also informed the ¢ aid sum to the
i ,?’,};"

qn,cond complainant in his subsequent reply under Eul:lu How ihe

.- \'-__'|E.'I.‘;‘_
FERRCEN| e

Opposite Party demands to pay Rs. 2,15,420/- towards service tax ‘whizh
is contrary to the written representations made on behalf of the Opposite
Party. The complainants are also insisting for documentary evidence for
payment of the se:‘\;'ice taﬁ of Rs.1,15,690/-. The Opposite Party is also
d"h’l..llldlnf’ Rs.40,000/- Etowards Corpus fund. As  per

1

(ouespondence madg by the representative of the Oppo‘?ite Pni: ri-r

Ty

Lhe ;nall

corpus fund is payable only to the Flat Owners Association but not Lo the
builder. In other words, the builder is nothing to do with the corpus fund
and maintenance charges. Ex.A7 reveals the same. The Cpposite -‘Party is
also claiming an amount of Rs.50,926/- towards court fee ‘and legal

evnen .es. In this connection, it is pertinent toenote that tha' (‘".r\')sm
\ ! s

stated in his version that he filed 0.8.No.88/2014 on the file oz the I & %

Chief Judge, Secunderabad for recovery of the due amount from the

complainants. Hence, the court fec has to be considered by the Civil Court

only. The learned counsel for the Opposite Party furth ,nem ended that

% Wit dfy

‘;Bt)\mht P a‘
S5 TTRETRENE,

3 - o 9. @l
delayed payments of mszalments as per clause I‘%ﬂr of
B2

i e T T
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Evidently, the Qpposite Party choose to receive some instalments even
after the due dates. It is clearly mentioned under clause-13 of the
Agmpment that the property shall be delivered to the vendees on or before

i\

0.1.09, 013 mth a further grace period of six months. Admittedly, the V111'1

s P
Fitm e Tra it -~ _.!
o Tty ?

was not dclwered to the complainants till now. Disputes arose between the
parties to settle their accounts. It is not possible to decide the due amount
payable by the complainants in summary jurisdiction. Moreover, the civil -
suit was already filed by the Opposite Party for the above purpose. Now
the comp§ainants are ready to takc delivery of the Villa by paying the
ufm"unmg Lalance of Rs.3,30,000/- through their financier {LIC) on
procluctlon of Occup'mon Certificate. It is stated by the Opp031te Party
that the entire construction of the Villa was already completed except
some minor works which can be completed within few days. Ex.B2 bunch
of photos filed by Opposite Party disclose the same.

In [::he above circumstances, we deem it just and proper to

actilenng oo
fa, .+ Tyt '

g}irect the Opposite Party to deliver the poséession of the Villa gince_"ghe
B st e : e TR

MR
ey
SALEY

complainants have alrcady paid considerable amounts except the last
instalment of Rs.3,30,000/-. The Oppositc Party is also not going to get

any benefit if the Villa is kept vacant for a loilger period. The Villa wilt be

damaged il it is not maintezined properly.;We ieﬁ: open the issue of
:;«,!lltle:’l“ﬂer}‘t of Lhe account for determination by the Civil Court.

’:”; ,. Pmnt Ha.2: In the result, the Opposite Party is directed to cjc‘.hvgr
the Villa No.46 situated at Rampally Village of Keesara Mandal in
R.R.District to the complainants after receiving the balance sale
consideration .Of Rs.3,30,000/- from their financier on production of
Qccupancy Certificate. The Opposite Party is further directed to complete
the r}i‘l‘}i{l"l?l”;f.“-’og;}:.s if any as _agreeci under the Agreement of Sale

d£.45.02,2013. " Time for compliance is one month. This order do€sviibt

\comphmants from their liability teepay the due amounts if any
%%
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to’ the Opposite Party to be decided by the CivilGolr
e ,
partly allowed accordingly. There will be no order gg."tokcdr‘étlf;l_."' AEFCIe,

;t,m’I‘he complaint is

Dictated 10 the Sieno-typist, transcribed by heer, corrgeted by me and
pronounced by us in the Open’ Forum on this the Q4 day ij’l’y 2015.
’ - \_.;\'
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PRESHDENT : T MEMBER
APPENDIX OF EVIDENCE

o WITNESSES EXAMINED o )
For Compliainants For(’)pnosi—tc—; Party

Gorplainant No.1 filed Affidavit A ARy ke

EXHIBITS MARKED
(A

For Comnplainanls

Ex.Al - Copy of Receipt for Rs.25,000/- dt.20.062.2013
Ex.A2 - Copy of Receipt for Rs.2,00,000/- dt.16.02.201
Ex.A3 — Copy of Receipt for Rs.5,00,000/- ¢t.26.06.201
Ex.A4 — Copy of Agreement of Sale dt.25.02.2013
Ex.AS ~ Copy of Letter dt.09.05.2013

Ex.A6 - Copy of Email dt.14. 12.2013

Ex.A7 - Copy of Email dt.28.12.2013

.. Ex.A8 - Copy of Email dt.29.12.2013

[x.A9 - Copy of Email dt.02.01.2014

Ex.A10 - Copy of Email dt.10.01.2014 "

Ex.All - Copy of Email dt.15.01.2014

Ex.A12 - Copy of Email dt.05.02.2014

Ex.Al3 — Copy of Email dt.08.02.2014 :
Ex.Al4 — Copy of Email dt.0.02.2014

Ex.A15 — Copy ol Légal Notice dt.12.03.2014

Ex.A16 - Copy of Reply Notice dt.10.04.2014

EiS\Al'? ~ Copy of Legal Notice dt.21.04.2014 v
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" Exhibits marked for thé Opposite Parties

Ex.Bl - Account Statement
Ex.B2 - Photos along with CD
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