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Additional Commissioner of Service Tax, Hyderabad-ll Commissionerate (hereinafter referred
to as Respondent).

2. Brief facts of the case are that the appellants are engaged in providing works contract
service. Verification of their records revealed that they had undertaken a single venture by
name Greenwood Estates located at Kowkur <z,_m@m, Malkajgiri Mandal, and received amount
from customers towards sale of land and agreement of construction of 102 houses for the
period Jan., 2010 to Dec., 2010. It was also found that the appellant had not filed ST.3 returns
for the said period. The subject venture of M/s Greenwood Estates qualified to be a residential
complex as it contained more than 12 residential units with common area and common facilities
like park, common water supply etc. and the lay out was approved by HUDA . It was also found
that the appellant entered into a sale deed for sale of undivided portion of land together with
semi-finished portion of the flat and an agreement for construction with their customers. On
execution of sale deed the right in a property got transferred to the customer, hence the
construction service rendeied by the appellant thereafter to their customers under agreement of
construction were taxable under service tax as there existed service provider and receiver
relationship between them. The total amount received by the appellant towards such service
was Rs. 11,65,,4,336/- during the period Jan., 2010 to Dec., 2010.

2.1. Therefore two show cause notices were issued to the appellants covering the period Jan.,
2010 to Dec., 2010 vide O.R.No. 61/2011-Adj(ST)Gr.X dt. 23.4.2011 for Rs. 48,00,391/- under
Section 73 of FA,1994 along with interest under Section 75 of FA,1994 and proposing penal
action under Section 76 and 77 of FA,1994 and for the period Jan., 2011 to Dec., 2011 vide
O.R.N0.52/2012-Adj(ST)Gr.X dt. 24.4.2012 for Rs. 46,81,850/- under Section 73 of FA,1994
along with interest under Section 75 and proposing penal action under Section 76 and 77 of
FA 1994. As the issue involved was the same, the lower authority took up disposal of both the
SCNs and the lower authority vide impugned order had confirmed the demand of service tax of
Rs. 48,00,931/- in respect of SCN O.R.No. 61/2011-Adjn.(ST) dt. 23.04.2011 under Section
73(2) of the Finance Act, 1994 alongwith applicable interest under Section 75 of FA and also
imposed penalty of Rs. 200/- per day or at the rate of 2% of such tax per month, which ever was
higher, for the period of default till the date of payment, under Section 76 and also imposed a
penalty of Rs.1,000/- under Section 77 of the FA. Further in respect of SCN O.R.No. 52/2012-
Adjn.(ST) dt. 24.4.2012, the lower authority confirmed the demand of service tax of
Rs.46,81,850/- under Section 73(2) of the Finance Act, 1994 alognwith applicable interest under
Section75 of FA and also imposed penalty of Rs. 200/- per day or at the rate of 2% of such tax

er month, which ever was higher, for the period of default till the date of payment, under
Section 76 and also imposed a penalty of Rs. 1,000/- under Section 77 of the FA.

3, Aggrieved by the above order, the appellants have filed the present appeal along with
stay petition mainly on the following grounds that:-

(i) The Adjudicating Authority had not dealt with the submissions made by them during the

replies to the SCN. Hence, the order has been issued with revenue bias without

: appreciating the mﬁ\mESQ provision, the relevant case laws cited by them and also the
objective of the transaction/activity/agreement. Relied on various decisions rendered
relying on the Circular 108 which is the crux of the entire issue are as under:
Classic Promoters vs CCE Mangalore 2009-TIOL-1106-CESTAT-Bang,
Virgo Properties Pvt Ltd Vs CST, Chen 2010) 2010-TIOL-1142-CESTAT-MAD
Ardra Associates Vs. CCE, Calicut - [2009] 22 STT 450 (BANG. -CESTAT)
Ocean Builders vs CCE., Mangalore 2010 (019) STR 0546 Tri.-Bang
Mohtisham Complexes Pvt. Ltd. vs CCE., Manga 2009 (016) STR 0448 Tri.-Bang
Shri Sai Constructions vs CST, Bangalore 2009 (016) STR 0445 Tri.-Bang
They also.placed reliance on circular Nc.108/02/2009-ST dt 29.02.2009 and two other
circulars F. No. B1/6/2005-TRU, dt 27-7-2005 and F.No. 332/35/2006-TRU, dt 1-8-2006.

v

v
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(xii)

They filed the Nil returns for all the periods, since they believed that the activity carried .
out was not a taxable service and therefore not leviable to service tax. However, they

had constantly corresponded with the department and submitted all the information

asked for by the department. Penalty under Section 77 is not leviable in as much as they

have filed the ST-3 returns for all the periods in the present order.

(xiii) For the period January 2010 to December 2010, the SCN had claimed that entire

receipts of Rs.11,65,14,336/- are taxable. However, appellant is unable to understand
how the said figures have been arrived at by the Adjudicating Authority. As per the
statement submitted, the total receipts during the period are Rs. 10,69,12,235/-. Out of
the said amount Rs.3,66,12,000/- is received towards value of sale deed and
Rs.1,29,93,880/- is towards taxes and other charges which shall not be leviable to
service tax. They had given breakup of such amounts along with the documentary proof
for all such amounts which are Rs.2, 00,000/- or above. Therefore, assuming but not
admitting, service tax if any is payable should be levied only on amount of
Rs.5,73,08,355/-and not on the entire amount as envisaged in the order.

(xiv)For the period January 2011 to December 2011, the SCN had claimed that entire

(xv)

receipts of Rs.11, 36, 37,141/- are taxable without providing the permissible deductions.
Out of the said amount Rs.4,36,26,000/-is received towardsvalue of sale deed and
Rs.1,00,70,537/-is towards taxes and other charges which shall not be leviable to
service tax. They had given breakup of such amounts along with the documentary proof
for all such amounts which are Rs.2, 00,000/- or above. Therefore, assuming but not
admitting, service tax if any is payable should be levied only on amount of
Rs.5,99,40,604/-and not on the entire amount as envisaged in the order.

The service tax is to be levied on Rs.599,40,694/- for the period January 2011-
December 2011. Thus the service tax liability shall amount to Rs.24, 69,553/-. Out of the
said amount Rs.5,98,671/- was paid on 21.12.2011 and disclosed in the ST-3 returns
filed for the period and Rs.18, 31,216/- was paid vide Challan dated 18.02.2012 and
Rs.39,666/- has been paid by utilization of Cenvat Credit.

(xvi)'Nithout prejudice to the foregoing, when service tax itself is not payable, the question of

(xvil)

(xviil)

interest and penalty does not arise. It is a natural corollary that when the principal is not
payable there can be no question of paying any interest as held by the Supreme Court in
Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC) and in the case of CCE v. BIll
Forge Pvt. Ltd. 2012 (279) E.L.T. 209 (Kar.)

The service tax liability on the builders till date has not been settled and there is full of
confusion on the correct position till date. With this background it is a settled proposition
of law that when the assessee acts with a bonafide belief especially when there is doubt
as to statute also the law being new and not yet understood by the common public, there
cannot be intention of evasion and penalty cannot be levied. They relied in the case of
CCU vs Unitech Exports Ltd. 1999 (108) E.L.T. 462 and HUL Ltd. vs CCE 2010 (250)
E.L.T. 251 (Tri. - Del.)

Para 23 of the impugned order has made a finding that the appellant's have made out a
reasonable cause so as to exonerate them from the penalties by invoking Section 80.
They relied in the following case laws:

Guardian Leisure Planners Pvt. Lic!. 2007 (6) S.T.R. (Tri-Kolkata Trans (India)

Shipping Pvt. Ltd. 2005 (188) E.L.T. 445 (Tri-Chennai

SPIC & SPAN Security and Allied Services 2006 (1) S.T.R.

(xix) It was under bonafide belief that their activity was a works contract. There was confusion

Y
V

S

3

as to interpretation of the words in different taxing statues differently, They had a
reasonable cause for the failure to pay the service tax. Therefore, penalties under
various sections should be set-aside. They relied in the following case laws:

CCE vs. Ess Ess Kay Engineering Co. Ltd. [2008] 14 STT 417 (New Delhi — CESTAT
ABS Inc. vs Commr. of C. Ex., Ahmedabad 2009 (016) STR 0573 Tri.-Ahmd

Jay Omzm.m: Auto Centre vs CCE, Rajkot 2009 (015) STR 0710 Tri.-Ahmd,
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(a) “personal use” includes permitting the complex for use as residence. by
another person on rent or without consideration;
(b) “rasidential unit” means a single house or a single apartment intended for

use as a place of residence;

Section 65 (105) (zzzh) of the Finance Act,1994 “taxable service” means any service
provided or to be provided to any person, by any other person, in relation to construction
of complex;

Explanation. — For the purposes of this sub-clause, construction of a complex which is
intended for sale, wholly or partly, by a builder or any person authorised by the builder
before, during or after construction (except in cases for which no sum is received from or
on behalf of the prospective buyer by the builder or a person authorised by the builder
before the grant of completion certificate by the authority competent to issue such
certificate under any law-for the time being in force) shall be deemed to be service
provided by the builder to the buyer;

Section 65 (105) (zzzza) of the Finance Act,1994: Taxable Service under Works
Contract means to any person, by any other person in relation to the execution of a
works contract, excluding works contract in respect of roads, airports, railways, transport
terminals, bridges, tunnels and dams.

Explanation. — For the purposes of this sub-clause, “works contract” means a
contract wherein, —

(i) transfer of property in goods involved in the execution of such contract is
leviable to tax as sale of goods, and

(ii) such contract is for the purposes of carrying out, —

(@ - , or

(], e ; or

7.1. The impugned order has arisen out of the periodical demands issued for subsequent period
from Jan,09 to Dec,2009 which was decided in favour of revenue in OIA No.11/2011(H-II)
S.Tax dt 31.1.2011. As per the above statutory provisions, the appellants are liable to pay
service tax on the construction of residential complex undertaken by them since the above
mentioned definition of Residential Complex service squarely applicable and no exemption
whatsoever can be allowed for such construction activity as it is not meant for self use and
“taxable service’ means any service provided or to be provided to any person, by any other
person, in relation to construction of complex. It is observed from the records that the
appellants had paid service tax on the amounts attributable to the value received by them over
and above the sale deed values till Dec,2008 under Works Contract Service during the
impugned period in respect of construction activity undertaken by them and not paid service tax
for the period from January 2010 to December 2011 under the pretext that there is no service
tax liability on the service rendered by thein in view of the Board's Circular No.108/02/2009-ST
dt.29.01.2009. Thereby, it is evident that the appellants had not paid service tax on the amount
pertaining to the sale deed till December 2008 and paid service tax only on the part of amounts
received towards construction agreements entered with their customers. Further, it is also
observed that the appellants had collected total value of the independent houses from the
customers and entered into sale deed agreements and construction agreements simultaneously
and paid service tax amount to the department on the value excluding the value of sale deed
and not paid any service tax for the pericd January 2010 to December 2011. From these two
agreements, it is evident that construction of flat.is not yet completed to treat it as a sale of flat.
Board's Circular No.108/102/2009-ST dated 29.01.2009 states that "It is only after the
completion of construction and full payment of the agreed sum that 2 sale deed is
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Provided that where any service tax has not been levied or paid or has been short- .
levied or short-paid or erroneously refunded by reason of —

(a) fraud: or (b)  collusion; or (c) wilful mis-statement: or (d)  suppression of

facts: or (€)  contravention of any of the provisions of this Chapter or of the rules made

thereunder with intent to evade payment of service tax,

by the person chargeable with the service tax or his agent, the provisions of this sub-

section shall have effect, as if, for the words “one year”, the words “five years” had been

substituted.

SECTION [76. Penalty for failure to pay service tax. — Any person, liable to pay
service tax in accordance with the provisions of section 68 or the rules made under this
Chapter, who fails to pay such tax, shall pay, in addition to such tax and the interest on
that tax in accordance with the provisions of section 75, a penalty which shall not be less
than [two hundred rupees] for every day during which such failure continues or at the
rate of [two per cent] of such tax, per month, whichever is higher, starting with the first
day after the due date till the date of actual payment of the outstanding amount of
service tax .

However, w.e.f 8.4.2011 instead of two hundred rupees the words one hundred rupees
has been substituted.

SECTION 77. Penalty for contravention of rules and provisions of Act for which
no penalty is specified elsewhere. —

(1) Any person, —

(2) Any person, who contravenes any of the provisions of this Chapter or any rules made
there under for which no penalty is separately provided in this Chapter, shall be liable to
a penalty which may extend to five thousand rupees.

9.1.  With regard to the demand of service tax and imposition of penaities i find no force in
their submissions in view ¢f the fact that the appellants had obtained service tax registration and
paid service tax under works contract service stopped payment of service tax abruptly
misinterpreting the Circular No. 108/02/2009-ST dt.29.01.2009 issued by the Board even though
they received taxable amounts from their customers during the said period, contravening the
provisions of Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007
with an intention to evade payment of duty since the clarification sought by them was negated
bv the department by issue of the subject show cause notice not accepting their contention
regarding applicability of the said Board's Gircular to them stopping payment of service tax. The
fact of non-payment of service tax had come to light only after department conducted
investigation proceedings. Accordingly two periodical notices from Jan,2010 to Dec,10 and
Jan,11 to Dec, 11 even though the appellants are filing ST-3 returns they had not shown the fact
of receipt of taxable amounts from their customers in their ST 3 returns filed with the
department, with an intention to evade / avoid payment of service tax as such on their part
cannot be treated as bonafide act, as claimed by them and imposition of penalty is rightly
mcc:o.mv_o in the instant case and | ccneur with the findings of the lower authority in this regard

and the case laws relied are not helpful to them.

10. SECTION 80. Penalty not to be imposed in certain cases — Notwithstanding
anything contained in the provisions of section 76, [section 77 or section 78], no penalty shall be
imposable on the assessee for any failure referred to in the said provisions if the assessee
proves that there was reasonable cause for the said failure.

As per Section 80 of the Finance Act 1994, there is provision for not imposing any penalty if the
appellants proved that there was a reasonable cause for said failure. They merely stated that
with a bonafide belief they had not paid service tax on the basis of clarification issued in the
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lower authority as penalty under Section 76 has been imposed there is no need of penalty under -
Section 77. The impugned order passed by the lower authority is modified to the above extent.
13. The appeal I1s disposed of in above terms.

Mis

(Dr.S.L.Meena )
, Commissioner (Appeals-Il)
Customs, Central Excise & Service Tax
Hyderabad

To,

1. M/s.Greenwood Estates,
5-4-187/3&4, 2™ Floor,
M.G.Road, Secunderabad-3.

—

2. The Additional Commissioner of Service Tax, Hyderabad-Il Commissionerate.

Copy submitted to,

1 The Chief Commissioner, Customs, Central Excise m, Service Tax, Hyderabad Zone,
Hyderabad.

Copy to,

1. The Commissioner, Customs, Central Excise & Service Tax, Hyderabad-Il Commissionerate,
Hyderabad.

2. Shri. V.S.Sudhir, C.A, M/s Hiregange & Associates, ‘Basheer Villa’, D.No. 8-2-268/1/16/B,
27 fioor, Sriniketan Coiony, Road No. 3, Banjara Hills, Hyderabhad-500 034

3. Master Copy.



