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1. Fietl yain 7 fens 5 fopr aafom @) sudt B wr ae ofty Rean qer & A sl 3

This copy is granted free of charge for the private usc of the person to
whom it is issued.
2. s e P sffmn so0s 3 siwta am 86 (1) s & seha sndy i g 8 & g v i amr vk @ Faems
A FEE s gob ud Qe e afAer sifisro @ ada anadls g e, HMWSSB e, N % Red, F@mig, fovmm 500 004 fed B
& 9w s il uR g uEdrd ! .

Under Sec.86 (1) of the Finance Act, 1994, as amended, any person
aggricved by this order can prefer an appeal to the Regional Bench of the
Customs, Iixcise and Service Tax Appcllate Tribunal having its Registry at 1st
FFloor, HMWSSB Building, Rear Portion, Khairatabad, Ilyderabad-500 004.
3. B SRS & Ui BT & AT AR & e et Prmmad 1w9a & Fam O (1) & sl Beifa we WL -5
3 w5 @t sl iR |

Appeals must be filed in Form ST-5 prescribed under Rule 9(1) of the
Service Tax Rules, 1994 within three months from the date of communication
of this order.
4. 87 U SN i ST URnE A SR A B 1T A, T sy A A 1w AT g a Bisa BT

e wy i ZifeE R st St 5w g A ge A sean T g g aRa u s A% E ST BT i A

el @ wer el @ =gy |

Lvery memorandum of Appeal, cross-objections, siay application or any
other application shall be typed neatly in double spacing on one side of the full
scape paper and the same shall be duly paged, indexed and tagged firmly with
cach paper hook in a separate folder.
5. A g B g A e srfiel s wefi frmad s @ Bam 1 @ sl e snfi ak
arder v i afafafer e sdiemal & ol A ol oAl =ener @y & zEds wlEa AR & e =i & e
TR A LR A% 7 ure w6t e Fe sz b e i wepm o SiE AR w N a) o deai i
fRaa & & s BE wifey | dda sum gew sff@r 1944 @ ANRE 0 a5e B ST 515 BT 3BT qd SHT
Ufy & wmer S Ser =g srher mEr i oar ST ST AT aal 3 e ud S A wE afer o a0
S War & eehar g

The appeal must be accompanied by a crosscd Bank Draflt for a sum as

applicable obtained from a Nationalised Bank drawn in favour of {hie Assistant Registrar of the
Regional Bench of the Tribunal and should be on the branch of bank at Hvderabad; and the
documents authorizing the representative to sign and appeal on bhehalf of the appellant if the
Appeal 1s signed by authorized representative, as required under Rule 13 of the Customs,
[ixcise and Service Tax Appellate Tribunal (Procedure) Rules, 1982. Under Section 35 IF of
Central Excise Act, 1944, the appeal also must be accompanied by mandatory pre-deposit
amount of 7.5% of the duty demanded or penalty imposed or both and the amount of pre-
deposit payable would be subject to a ceiling of Rs.10 Crore.
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O.R.No. 8 8 9/2016-Hyd-1 Adin (ST)

(SCN in O.R.No. 65/2012 & 84/2()lihAdjn(S'l‘)(Con,lmr.)

M/s. Mehta & Modi Homes, 5-4-187/3 & 4, 1 Floor, MG Road,

Secunderabad-500003 (hereinafter referred to as ‘the assessee’) were engjag'ed‘
in providing Construction of Complex service and Works Contract Service.
Mehta & Modi Homes was a partnership firm and got themselves registered
with department on 17.08.2005 under “Construction of Complex Service” and
under “Works Contract Service” on 29.02.2008 vide STC No.

AAJFMO647CSTOOL.

2. On gathering intelligence that Mehta & Modi Homes was not
discharging the service tax liability properly, investigation was taken up by the
department. It was found that Mehta & Modi Homes had undertaken 3 (three)
projects in the year 2004; Sliver Oak Bungalows (Phase 1); Silver Oak
Bungalows (Phase 1) and Silver Oak Bungalows (Phase [1) at Cherlapally
village, Ghatkesar Mandal, Ranga Reddy District and received amounts from
customers from April, 2006 to December, 2010 towards sale of land and
agreements for construction. In the said projects, they entered into sale deed,
mid agreement for construction with their customers in respect of 290 flats.
They had paid the Service Tax under Construction of Complex service availing
abatement under Notification No. 1/2006-ST, dated 1.3.2006 (as amended)
and under “Works Contract service” availing the option under Rule 3(1) of the
Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007.
They informed that they had not availed Cenvat credit during the period
01.04.2006 to 31.12.2010. It was also found that they stopped payment of
Service Tax on receipts from 01.01.2009 by misinterpreting the clarification of

the Board vide Circular No. 108/02/2009-ST dated 29.01.2009.

2.1 Accordingly, a Show Cause Notice O.R.No. 128/2011-Adjn (ST)
Commissioner dated 24.10.2011 was issued to the assessee demanding an
amount of Rs. 22,72,979/- towards Service Tax (inclusive of Education and
Secondary and Higher Education Cess) on the Construction of Complex Service
for the period from 01.04.2006 to 31.05.2007 and Rs.5,66,04,153/- towards
Service Tax (inclusive of Ed. and Secondary Higher Ed. Cess) on the “Works
Contract Service” for the period from 01.06.2007 to 31.12.2010. The said
notice was issued demanding the Slervice Tax on the amounts received towards

Agreement of Construction execuled with various customers in respect of the 3

(threg) ventures mentioned above.

3. The jurisdictional Superintendent vide letter C.No.

IV/16/256/201l—STAGr.III dated 31.01.2012, 07.03.2012 and 15.03.2012,

called for the details of amounts received from January, 2011 to December,

2011 in respect of the three ventures Silver Oak Bungalows (Phase 1), Silver
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(SCN in O.R.No. 65/2012 & 84/2})13-/\(1j11(ST)(Commr.)

‘Qak Bungalows [Phase 1I) and Silver Oak Bungalows (Phase III). The assessees
[ 4
were also reguested to intimate regarding any new ventures have been taken

‘ uvp by them.

3.1. The asscssees vide their letter dated 07.02.2012 submitted the
details of amounts received during the period from January, 2011 (o
December, 2011 and also informed that they had computed service tax liability
for the period January, 2011 to Dccember, 2011 under “Works Contiract
Service Composition Scheme” on the amounts realized in excess of sale deed
value at the rate of 4.12%, which resulted in a tax liability of Rs.17,74,315/-
and that they had remitted Rs.9,23,908/- by way of cash and Rs, 57,635/- by
CENVAT and that the balance of Rs.7,92,772/- would be remitted at the
carliest. The assessece had submitted the total details of the amounts received
by them from each prospective purchaser, during the period from January,

2011 to December, 2011.

3.2, As stated by the assessees during the said period they received a
total amount of Rs.6,96,62,033/-. Out of this an amount of Rs.1,65,69,000/-
towards Sale Deed; Rs.1,00,27,134/- was received towards taxes, other
charges,  Advances mid refunds and Rs.4,30,65,899/- towards Development
charge/agreecment for construction/additions and alterations and other
charges. Since, the projects were own ventures, it appeared that the assessees
were required to pay service tax on all the amounts rececived after execution of
sale deed. Thus, Rs.1,00,27,134/- received towards other charges and
Rs.4,30,65,899/- towards construction and development were chargeable to
service tax. Therefore, it appeared that the assessees were liable to pay Service

tax on taxable amount of Rs.5,30,93,033/-.

4. The above three ventures of Mehta & Modi Homes were residential
complexes as they contain more than 12 (Twelve) residential units with
common area and common facilities like common water supply ctc., and the
layouts were approved by the concerned authorities. As seen from the records
submitted, the assesseces had entered into a sale deed for sale of undivided
portion of land together with semi-finished portion of the flat and an
agreement for construction, with their customers. On execution of the sale
deed, the right on the property got transferred to the customer, hence the
construction service rendered by the assessees thercafter to their customers
under agreement of construction are taxable Lmd(jr service lax as there exists
service provider and service recipient relationship between them. As transfer
of property involved in the execution of the contract, it appeared that the

services rendered by them after execution of sale deed against agreements of
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O.R.No. 8 & 9/2016-Hyd 1 Adjn (ST)
(SCN in O.R.No. 65/2012 & 84/201&/\djn(tﬁ'l‘)((lomlm’.)

construction were taxable services

»

Service” /“Works Contract Service”.

4.1 As per the exclusion provided in Section 65(91a) of the Finance
Act, 1994 the residential complex was not including a complex which was
constructed by a person directly engaging any other person for designing or
planning of the layout, and the construction of such, complex if intended for
personal use as residence by such a person. It was clarified in para 3 of the
Circular No.108/02/2009-ST dated 20t January, 2009 that if the ultimate
owner enters into a contract for construction of a residential complex with a
promoter/builder/developer, who himself provides service of design, planning
and construction; and after such construction the ultimate owner receives
such property for his personal use, then such activity was not liable to service
tax. Therefore, as per the exclusion clause and the clarification mentioned
above, il a builder/promoter/ developer constructing entire complex for a single
person [or personal use as residence by such person would not be subjected to
service (ax. Normally, a builder/promoter/ develop constructs residential
complex consisting of number of residential units and sells those units (o
different customers. So in such cases the construction of complex was not
meant for one individual entity. Therefore, as the whole complex was not
conslructed for single person the exclusion provided in Section 65(91a) of the
Finance Act, 1994 doesn’t apply. Further, the builder/promoter/developer
normally enters into construction/ agreements after execution of sale deed, till
e execution of sale deed the property remains in the name of the
builder/promoter/ developer and the stamp duty was paid on the value
consideration shown in the sale deed. As regards the agreements/contracts
against which they render services to the customer after execution of sale
deeds, there exists service provider and service recipient relationship between
the builder/promoter/developer and the customer under such services were

leviable to service tax.

Ss As per the Board’s Circular No.128/10/2010-ST dated 24.08.2010,
the service rendered by Mehta & Modi Homes during the period 01.04.2006 to
31.5.2007 were apparently classifiable under “Construction of Complex
Services” and services rendered during the period from 01.06.2007 were
classifiable under “Works Contract Services” as the said project was a

continuous long term contract/project.

6. As per Section 65(105)(zzzza) of the Finance Act, 1994 “taxable
service” under works contract means any service provided or to be provided to
any person, by any other person in relation to the execution of a works
contract, excluding works contract in respect of roads, airports, railways,
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(SCN in O.R.No. 60/2012 & 84/2013-Adjn(ST)(Commr.)

fransport terminals, bridges, tunnels and dams.

N .

6.1 An optional Composition scheme for payment of Service Tax in
rel;qt,ion to Works Contract Service ‘was envisaged. vide Notification No.
32/2007-ST dated 22.5.2007, effective from 01.06.2007, under Works
Contract (Composition Scheme for Payment of Service Tax) Rules, 2007. Under
the said scheme, an assessee was liable to pay an amount equivalent to two
percent of the gross amount charged for the Works Contract, excluding the
Value Added Tax (VAT) or Sales Tax paid on transfer of property of goods
involved in the execution ol Works Contract. With effect from 01.03.2008
onwards, the said rate of 2% (Basic Excise Duty) was changed to 4% (Basic

Excise Duty) vide Notification No. 7/2008-S.T dated 01.03.2008.

6.2 Interms of the Board Circular No.128/10/2010-ST dated
24.08.2010, it appeared that the amounts received towards construction
agreemenl after 01.06.2007 are classifiable under “Works contract services”.
Mchta 8 Modi Homes had executed works in respect of 3 (three) projects
during the period 01.01.2011 to 31.12.2011 viz. Silver Oak Bungalows (Phase-
I) Silver Oak Bungalows (Phase-II) Silver Oak Bungalows (Phase-III) and all the
three projects were - started in the year 2004 and hence were ongoing Works
Contracts. As clarified vide Board Circular dated 24.8.2010, the subject
projects apparently were ongoing Works contracts and assessees had paid
service tax under “Construction of Complex services”. Hence it appeared that
these projects were not eligible for Composition Scheme under “Works Contract

(Composition Scheme for Payment ol Service Tax) Rules, 20077,

6.3 It was apparent that as per Rule 2A of Service Tax (Determination of
Value) Rules, 2006, the value of works contract service determined shall be
equivalent to the gross amount charged for the works contract less the value of
transfer of property in goods involved in the execution of the said works
contract and the gross amount charged for the works contract shall not include
Value Added Tax (VAT) or sales tax, as the case may be, paid, il any, on

transfer of property in goods involved in the execution of the said works

contract.

6.4 " Mehta & Modi Homes had not furnished the particulars of value of
transfer of property or goods involved in the execution of the Works contract.
Hence, the deduction of value of materials as envisaged under Rule 2A of
Service Tax (Determination or Value) Rules, 2006 could not be done. Thus, the
gross value received was (aken as the value of the taxable service quantified
under Rule 2A of the Service (Determination of Value) Rules, 2006. Hence, the

value of the amounts received towards agrcement of constructions from
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0.R.No. 8 8 9/2016-Hyd-I Adjn (ST)
(SCN in O.R.No. 65/2012 & 84/’2()13AAdjn(ST)(Cummr.)

January, 2011 to December, 2011 were taken as the value of 1h§: taxable .
service quantified under Section 67 ol the Act and Rule 2A of the Service

(Determination of Value) Rules, 2006 and service tax was calculated @10.30%.

7.0 For the period from 01.01.2011 to 31.12.2011, Mehta & Modi
Homes, had collected an amount of Rs.5,30,93,033/- against agreements of
Construction, development and other charges related to on-going works
contracts. The Service Tax liability on these amounts worked oul to
Rs.54,68,882/- (Service Tax of Rs.53,09,303/-, Education Cess of Rs.
1,06,186/- and Secondary & Higher Education Cess of Rs.53,093/-). However,
Mehta 8 Modi Homes had paid an amount of Rs.9,23,908/- by cash and
Rs.57,635/- by CENVAT, totaling to Rs.9,81,543/- towards service lax during
the period 01.01.2011 to 31.12.2011. Thus, they had short paid an amount of
Rs. 44,87,039/- on the “Works Contract services” provided by them during this
period. Mehta & Modi Homes were well aware of the provisions and of liability
of Service tax on receipts agreements for Construction and had not assessed
and paid service lax properly as per Section 68 of Finance Act, 1994. Hence,
short paid service lax partible by Mehta & Modi [Homes appears to be
recoverable under Sub Section (1) of Section 73 of the Finance Act, 1994, along

with interest under Section 75 of the Finance Act, 1994.

7.1 From the foregoing, it appeared that Mehta & Modi Homes, had
contravened the provisions of Section 68 of the Finance Act, 1994 read with
Rule 6 of the Service Tax Rules, 1994 inasmuch as they did not pay the
appropriate amount of service tax on the value ol taxable services and Section
70 of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994
inasmuch as they had not shown the amounts received for the taxable
services rendered in the statutory Returns and also did not truly and correctly
assess the tax due on the services provided by them and also did not disclose
the relevant details/information, thereby had rendered themselves liable for

penal action under Section 77 and 76 of the Finance Act,1994.

8. In view of the above, show cause notice bearing O.R.No. 65/2012-
Adjn(ST)(Commr.) C.No. IV/16/179/2011-ST (Gr.1lI) dated 10.04.2012 was
issued to Mehta & Modi Homes, Secunderabad requiring them to show cause
to the Commissioner of Customs, Central Excise and Service Tax, Hyderabad-

1I Commissionerate, as to why:-

i) an amount of Rs. 54,68,582/- towards Service Tax inclusive of
cesses) on the “Works Contract Services” provided by them during the
period 01.01.2011 to 31.12.2011 should not be demanded under
Section 73(1) of the Finance Act, 1994; and an amount ol Rs.
0,81,643/- already paid towards Service Tax, Inclusive of cesses,
during the period 01.01,2011 to 31.12.2011 should mnot be
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(SCNin O.R.No. 65/2012 & 84/2013-Adjn(ST)(Commr.)

appropriated against the above payable amount;

interest should not be paid by them on the amount demanded at (1)
above under the Section 75 of the Finance Act, 1994;

penalty should not be Imposed on them under Section 77 of the
Finance Act, 1994;

penalty should not be -imposed on them under Section 76 of the
Finance Act, 1994, for failure to pay service tax, in contravention of
Section 68, ibid.

Another show cause notice bearing O.R.No. 84/2013-Adjn.ST (ADC)

C.No. IV/16/256/2010-ST (Gr.III) dated 03.12.2013 was issued (o M/s Mehta

& Modi Homes, Secunderabad requiring them to show cause to the Additional

Commissioner of Customs, Central Excise and Service Tax, Hyderabad-II

Commissionerate, as to why:-

9.

(i)

An amount of Rs.25,29,830/- towards Service Tax (including
Education Cess and Secondary and Higher Education Cess) should
not be demanded on the services of “Works Contract Service”
provided by them during the period 01.01.2012 to 30.06.2012, under
Section 73(1) and 73(1 A) of the Finance Act, 1994, as amended;

(ii) Interest on the amount of Service Tax not paid as mentioned at (i)

above should not be paid by them in terms of Section 75 of the
Finance Act, 1994,

(iii) Penalty should not be imposed on them under Section 76 of the

Minance Act, 1994 for failure to pay Service Tax.

(iv) Penalty should not be imposed on them under Section 70 of the

Finance Act, 1994 in as much as they did not file the statutory
Returns for the services stated above.

The assessee, vide their letter dated 20.06.2012, replied to the show

cause notice, wherein they, interalia, submitted as under:-

(i)

(i)

(iii)

(iv)

The SCN has not appropriately considered the nature of activity, the

‘perspective of the same, documents on record, the scope of activities

undertaken and the nature of activity involved, creating its own
assumptions, presumptions and surmises, ignoring the statutory
provisions. The Hon’ble Supreme Court in the case of Oudh Sugar
Mills Limited v. UOI-1978 (2) ELT 172 (SC} has held that such show
cause notices are not sustainable under the law. On this count alone
the entire proceedings under SCN requires to be dropped and the
refund has to be granted.

It was specifically clarified vide Board Circular No. 108/2/2009- S.T.
dated 29.01.2009 that the construction for personal use of the
customer falls within the ambit of exclusion portion of the definition
of residential complex as defined under 65(91a) of the Finance Act,
1994 and accordingly no service tax is payable on such transaction.

The activity undertaken by them was squarely covered by the Board's
Circular i.e. they had entered into a construction contract with (he
ultimate owner who shall use the said property for his personal use

subsequently.

The argument was in context of single residential unit bought by the
individual customer and not the transaction of residential complex.
The clarification has been provided based on the examination of the

above argument among others.
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(viii)
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(i)
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(SCN m O.R.No. 65/2012 & 84/20 13-Adjn(ST)(Corunt.)
The final clarification was provided by the board based on the -
preamble and the arguments. The clarification provided was thatin
the under mentioned two scenario service tax is not payable:-
_ For service provided until the sale deed has been executed to the
ultimate owner.
. For service provided by entering into construction agreement with
such ultimate owner, who receives the constructed flat for his
personal use.

It was exactly the facts in their case. The first clarification pertains to
consideration received for construction in the sale deed portion. The
second clarification pertains to construction in the construction
agreement portion. Therefore this clarification was applicable to them
ibid.

Circular has been very narrowly interpreted by the department
without much application of mind and has concluded that if the entire
complex was put to personal use by a single person, then it was
excluded. The circular or the definition does not give any meaning as
to personal use by a single person. In fact il was very clear that the
very reason for issuance of the circular was to clarify the applicability
of residential unit and not the residential complex. ‘

Where an exemption was granted through Circular No. 108/2/2009-
S.T., dated 29.1.2009, the same could not be denied on unreasonable
grounds and illogical inlerpretation as above. In the definition
“complex which is constructed by a person directly engaging any other
person for designing or planning of the layout, and the construction of
such complex is intended for personal use as residence by such
person.” Since the reference is “constructed by a person” in the
definition, it could not be interpreted as “complex which was
constructed by ONE person”. similarly the reference “personal usc as
residence by such person” also could not be interpreted as “personal
use by ONE persons”. Such interpretation would be totally against the
principles of interpretation of law and also highly illogical. With the
above exclusion, no service tax was payable at all for the
consideration pertaining to construction service provided for their
customer and accordingly the SCN was void abinitio.

Without prejudice to the foregoing, the development and construction
of a bungalow/Villa was done for the owner of the plot, who in turn
used such bungalow/Villa for his personal use. Further, it was very
important that for each such land/plot owner an agreement has been
executed independently and also permission for construction of
bungalow/Villa was independently applied by the owner of the
land/plot and hence the same makes was independent by itsell.

Wwithout prejudice to the foregoing, the independent house will not
come under the ambit of the definition of residential complex as
defined under Section 65(9 la) of the Finance Act, 1994. From the
definition it was clear that all the conditions has to be satisfied
cumulatively that is the complex would be having 12 residential units,
there should be a common area to be shared and common facilities.

[fach agreement/contract entered with the customer was for a
residential bungalow/villa, which was independent, covered by a
separate plan sanction having separate ownership and in such
bungalow/villa there was no 12 units, no common area has been
shared and no common [acilities has been shared, therefore the same
was not a residential complex and no question of payment of service
tax on such independent bungalow /Villa.
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Without prejudice to the foregoing, the Board had specifically clarified
that independent bungalow or houses would not attract service tax
vide Circular F. No. 332/35/2006-TRU, dated 1.8.2006.

The show cause notice was issued contrary “to " the directions of the
CBEC Circular 108/02/2009 S.T. dated 29.01.2009. The entire
proceedings under the subject SCN was void abinitio and should be
quashed as per the judgment of the Hon’ble Supreme Court in the
case of Commissioner of Customs, Calcutta & Others v. Indian Oil
Corporation Limited & Another, (2004) 3 SCC 488.

Without prejudice to the foregoing, the decision of the Hon’ble
Chennai Tribunal in case of Macro Marvel Projects Lid. Vs Commr. of
Service Tax, Chennai 2008 (012) STR 0603 Tri.-Mad which specifically
held that individual houses were not taxable.

Without prejudice to the foregoing, assuming but not admitling
Service Tax, if any was payable under the head Works Contract, the

‘value of works contract must be determined as per Rule 2A of Service

Tax (Determination of Value) Rules, 2006. It was unreasonable to hold
that material value was nil in any construction activity merely on the
ground that material value was not furnished by them in their
correspondence dated 07.02.2012, the same was not furnished as it
was not asked for by the department, therefore it does not lead to a
conclusion that the same was nil without being given an opportunity
of being heard. The material consumption for the period January,
2011 to December, 2011 is Rs.2,98,60,284/- and submitted a
detailed statement showing month-wise consumption of materials.

The impugned SCN should be quashed and set- aside as it was issued
without following the Principles of Natural Justice. It is a well-known
Principle of Natural Justice - Audi Alteram Partem - as the maxim
denotes that no one should be condemned unheard. The impugned
SCN was issued without giving the opportunity to be heard and
placed reliance on Circular No. 65/2000-Cus dated 27.07.2000.

Without prejudice to the foregoing, the value of Work Contract Service
shall be determined as per Rule 2A of Service Tax (Determination of
Value) Rules, 2006 which is equivalent to the gross amount charged
for the works contract less the value of transfer of property in goods
involved in the execution of the said works contract. In the instant
case, Value of Works Contract is Rs.4,30,65,899/- and Value of
Material involved in execution of Work Contract is Rs.2,98,60,284 /-.
Therefore, in view of rules ibid the taxable amount is only Rs.
1,32,05,615/- on which tax @10.30% is Rs. 13,60,178/- only.
However, they had already discharged an amount of Rs.9,23,908/-
prior fo issue of SCN, Rs.7,92,772/- was paid vide challan on
21.02.2012 and Rs.57,635/- was utilized from available Cenvat

Balance.

Where the Value of Work Contract Service shall is determined as per
as per Rule 2A of Service Tax (Determination of Value) Rules, 2006, he
shall also be entitled to utilize Cenvat Credit on Inputs, Input services
and Capital goods which is Rs.57,635/- and Rs. 2,98,60,284 /- Goods
consumed in enhance of Work Contract.

‘Hence, service tax is to be levied on Rs.4,30,65,899/-. Thus, the

service tax liability shall amount to Rs. 17,74,315/-. Out of the said
amount, Rs.9,23,908/- was paid earlier to the issuance of notice and
the balance of Rs.7,92,772 /- was paid vide Challan dated 21.02.2012.
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Therefore, the entire liability was discharged by them. Hence, the .
notice was required to be set aside and submitted copies of ‘the

challans.

In so far as levying service tax on the value of materials involved in
the said Works Contract was concerned, it was Ultra-Vires the
constitution as Article 265 of Constitution of India clearly stated that
No tax can be collected without the authority of law. In the present
case, Department has no authority to levy Service Tax on the
materials portion involved in the contract. Reliance in this regard was
placed on the decisions of the Hon’ble Supreme Court in the case of
Builders’ Association of India & Ors. V. Union of India & Ors. [(1989) 2
SCC 645] and M/s. Gannon Dunkerley & Co. & Ors. V. State of

Rajasthan & Ors. [(1993) 1 SCC 364].

With respect to long term works contract entered into prior o
01.06.2007 i.e. (the day on which the Works Contract Service came
into effect) and were continued beyond that date the Board had
clarified certain issues vide its Circular No. 128/10/2010-8T dated
24.08.2010.

The clarifications provided by the said circular was totally illogical
inasmuch as it was concerned with payment of service lax in relation
to contract entered prior to 01.06.2007. Works Contract Service was
introduced under the service tax regime only on 01.06.2007.
Notification 32/2007 dated 22.05.2007 provided an option to the
person liable to pay service tax in relation to works contract service
shall have the option to discharge his service tax liability on the works
contract service provided or to be provided, instead of paying service
tax at the rate specified in section 66 of the Act, by paying an amount
equivalent to two per cent of the gross amount charged for the works
contract. An assessee does not have a super natural power to foresec
the introduction of new service and pay service tax under the schemes
introduced therein. Therefore, the option to pay under composition
scheme could be exercised by him on or after the date of issue ol the
Notification and not at any time before that.

(exiii)  Without prejudice to the foregoing provisions, assuming the benefit of

composition scheme is available as articulated by Rule 3(3) of the
Works Contract (Composition Scheme for Payment of Service Tax)
Rules, 2007 was available only where an option has been exercised
prior to payment of service tax in respect of a particular works
contract. In this regard, it is pertinent to discuss what a contract
was. Can it be said that entire project of Gulmohar Gardens is a
Contract? According to Section 2 sub-section (7) of The Indian
Contract Act, 1872, contract was defined as "an agreement
enforceable by law”; In this regard, it was important to note that they
enters into an individual agreement to sell for each unit in the Project
Gulmohar Gardens. Later, a sale deed was executed to enforce each
such agreement to sell. A sale deed is governed by The Registration
Act, 1908 and was an important document for both the buyer or the
transferee and the seller or the transferor. A sale deed is executed
after the execution of the agreement (O sell, and after compliance of
various terms and conditions between the seller and the purchaser
mutually. Therefore, each contract (sale deed) entered into with each
owner was a separate works contract and benefit of composition
should be given to each contract entered into on or after 01.06.2007
and where payment has not beenn made otherwise than for
composition scheme. Out of Rs. 4,30,65,899/- an amount of
Rs.409.56 Lakhs was received towards consideration for individual
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Ess Kay Engineering Co. Ltd. [2008] 14 STT 417 (New Delhi -
CESTAT)

Without prejudice. to_the foregoing, assuming but not admitting that
service tax on said service is payable, penalty under Section 77 and
Section 76 of the Finance Act, 1994 should not be imposed as there
was a reasonable cause for the said failure as there was a fit case for
waiver of penalty under Section 80 of the Finance Act, 1994.

(xxi) They requested an opportunity of personal hearing.

10. The show cause notice in O.R.No. 65/2012-Adjn (ST)(Commr) dated
10.04.2012 was issued by the Commissioner of Customs, Central Excise 8
Service Tax, Service Tax Commissionerate, Hyderabad and notice in O.R.No.
84/2013-Adjn (ST)(Commr) dated 03.12.2013 was issued by the Additional
Commissioner, Service Tax Commissionerate, Hyderabad. Corrigendum dated
02.01.2015 was issued to the second notice asking the assessees to show
cause to the Commissioner of Service Tax, Service Tax Commissionerate,
Hyderabad. The notices were assigned for the purpose of adjudication to the
Comimissioner, Hyderabad-I Commissionerate as per letter
C.No.IV/16/02/2015-(HZ) Tech dated dt. 05.02.2016 by the Chief
Commissioner, Hyderabad Zone in terms of Notification No.06/2009-ST dated
30.01.2009. Accordingly, corrigendum dt. 09.02.2016 were issued asking the
assessees Lo show cause to the adjudicating authority for the subject notice.
As both the notice pertain to the same assessees for the same subject and as
they are periodical in nature, 1 take up common adjudication proceedings for

both the notices.

11. Shri P. Venkata Prasad, Consultant appeared for the personal
hearing and requested to adjudicate both the show cause notices together
under common proceedings as the issue involved was the same, although they
pertain to different periods. They reiterated their submissions made in the
replies to the show cause notices and further stressed the following points:-

(i) They did not construct residential complexes. They constructed
individual villas which did not qualify as residential complex,
hence service tax levy was not attracted under CRCS. As they did
not qualify as CRCS, it could not come under WCS either.
Therefore, the demand was not enforceable on merits.

(i) They had already received a stay order against the earlier OIO on
the same subject vide CESTAT Misc. Order No. 23565/2014 dt
26.06.2014.

(ili) Notwithstanding the above submissions, alternatively he

contended that the service was classified as WCS, they were

eligible for compound levy @ 4.12%. Hence, the demand should
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conslruction contracts with customers that were executed only affter
01.06.2007.

‘In so far as finding in Para 5.1 is concerned the conclusion as to the

sald project was continuous long term contract/project goes to shows
the confused state of mind of the authority passing the order. It was
important that while interpreting statue or any circular no word
should be added or deleted, so assuming or substituting long (erm
contract with long term project was unwarranted and not justified.

Without prejudice to the foregoing, assuming but not admitting that
amount erroneously paid il considered service tax, they drew attention
to the Rule 3(1) of the said rules. For the purpose of gross amount
rule ibid prescribes that amount of VAT and other taxes paid on goods
involved in contract shall be excluded. Therefore, Rs. 100.27 Lakhs
was received [rom customers towards service tax, VAT & registration
charges. Hence, even for arriving at value as per works contract out of
receipts of Rs.43.65 lakhs Rs. 100.27 should be excluded.

Without prejudice to the foregoing, on close reading of Rule 3(1) and
Rule 3(3) it clearly specified that instead of paying service tax at the
rate specified under Section 66 composition rate may be opted and
such option can be opted before paying service tax in respect of the
said worlks contract, therefore the service tax so referred in Rule 3(3)
was only the service tax paid at normal rates under works conlract
service only and not under any other service.

It was also a well settled principle of law that the law does not compel
a man (o do that which he cannot possibly do and the said principle
was well expressed in legal maxim “lex non cogit ad impossibilia”
which was squarely attracted to the facts and circumstances of the
present case. The unforeseen circumstances beyond their control if
resulted in payment of service tax under taxable service as existed at
that point of time, substantial benefit extended under another service
introduced at later point of time cannot be denied. Reliance in this
regard was placed on the decision of the Hon’ble Special Bench in the
case of Sundaram Fasteners Ltd. Vs. Collector of Central Excise,
Madras - 1987 (29) ELT 275. Therelore, the benefit of composition
scheme should be extended on or after 01.03.2007 in respect of
contracts entered prior to such date and classifiable as “Works

Contract”.

Without prejudice to the foregoing, when service tax itself was not
payable, the question of interest and penalty does not arise. It was a
natural corollary that when the principal was not payable there can
be no question of paying any interest as held by the Supreme Court in
Prathiba Processors Vs. UOI, 1996 (88) ELT 12 (SC).

Assuming bul not admitting the levy of service tax, the penalty was
not imposable on them and their case was a fit case for waiver of
penalty on the grounds that reasonable cause, bona [ide belief and
confusion, interpretation issues involved were involved in the case.
Ifurther, no evidence was brought on record by the Department to
prove confravention of various provisions of Finance Act, 1994 by
them only with intent to evade the payment of service tax. In this
scenario, imposition of penalfics upon them was not justified.
Reliance in this regard was placed on the following case laws:-

- Hindustan Steel v. State of Orissa [1978 (2) B.L.T. J159 (S.C.)

Eta Engineering Ltd. v. Cornmissioner of Central Excise, Chennai -
2006 (3) S.T.R. 429 (Tri.-LB) = 2004 (174) E.L.T. 19 (Tri.-LB)

- Ramakrishna Travels Pvt Ltd- 2007(6) STR 37(Tri-Mum)
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be restricted by working out @ 4.12% on the value in excess of

. the value of the sale deed. The value of sale deed was covering
the value of land and semi-finished villa.

(iv) As they had already p.;md the amou‘m-pgg[iﬁﬁgrvice tax on service

component of the villa, there should not be any other liability.

Requested to decide the matter in their favour.

12. T have carefully gone through the relevant records and submissions. The
main issues for decision are:-

i. Whether the services provisioned by the assessees for the
period 01/2011 to 12/2011 and 01/2012 to 06/2012 are

classifiable under WCS as proposed in the notice?

ii. Whether the assessees are liable for payment of service
tax amounting to Rs. 54,68,582/- and Rs. 25,29,830/-

respectively as alleged in the subject notices?

iii. Whether the assessees are liable for penalty under

Section 76 and 77 of the Finance Act, 19947

12.1. In the instant case, the demand of Service Tax was made against the
noticee on the provision of service under the calegory of “Works Contract
Service” for the period from 01.01.2011 to 30.06.2012. The nature of activity
in the instant case was that the noticee undertook construction of three
projects viz., Silver Oak Bungalows (Phase 1), Silver Oak Bungalows (Phase 1) &
Silver Oak Bungalows (Phase I1I) having more than 12 residential units in each
project.  Consequent to sale deed for semi-finished residential units, they
entered into agreement of construction/completion with individual buyers of

esidential units.

13. It was contended by the noticee that the independent house will
not come under the ambit of definition of residential complex inasmuch as the
conditions mentioned in the said definition except common facilities were not
satisfied. It was further contended that the construction of residential units for
individual prospective buyers intended for personal use were outside purview
of Service Tax in terms of Section 65(91a)(iii) of the Finance Act, 1994 and
Board’s Circulars No.108/2/2009-ST dated 29.01.2009, F.No. 332/35/2006-
TRU dated 01.08.2006 and Board’s letter F.No. B1/6/2005- TRU dated
27.07.2005 and as such thére was case to levy of Service Tax. In this regard, it

is pertinent to look into relevant provisions of the Finance Act, 1994, which are

reproduced hereunder:

Section 65(9 la) of the Finance Act, 1994
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“(91a) “residential complex” means any complex comprising of—-

(i) a building or buildings, having more than twelve residential units;

(it) a common ared; and

(iii) any one or more of facilities or services such as park, lift, parking space,
community hall, common water supply or effluent treatment system, located
within a premises and the layout of such premises is approved by an authority
under any law for the time being in force, but does not inclucle a complex which
is constructed by a person directly engaging any other person for designing or
planning of the layout, and the construction of such complex is intended for

personal use as residence by such person.
Explanation. — For the removal of doubts, it is hereby declared that for the

purposes of this clause, —

(a) “personal use” includes permitting the complex for use as residence by
another person on rent or without consideration;

(b) “residential unit” means a single house or a single apartment intended

for use as a place of residence;
13.1. On a careful reading of the above provisions, it is abundantly clear that
the residential complex means any complex comprising ol a building or
buildings having more than 12 residential units, a common area and common
facilities located in a premises which is approved by an authorily under any
law. It has clearly been brought out in the notice that the each project
comprises of more than 12 residential units, having common area & common
facilities and also the layouts of the same were duly approved by the competent
authorities. Having conceded that the projects were having common facilities,
the argument put forth by (he noticee that the other conditions mentioned in
the definition were not fulfilled is not acceptable and without any basis. It is of
common knowledge that any layout which provides for common facilities will
automatically have comnmon area. Hence, the contention of the noticee is not
acceptable. As regard to {their contention that the residential unit is intended
for personal use, it is clear from the statutory provisions that if a complex is
constructed by a person directly engaging any other person for designing or
planning and the construction of the said complex is intended [or personal use
"then such service is excluded from the levy of Service Tax. However, the said
exclusion is not applicable to the individual residential unit in a project having
more than twelve residential units. Further, as rightly contended by the
noticee that while interpreting the statutory provisions ol the law no words
should be added or deleted. Further, when the law is unambiguous, the same
needs to be implemented in letter & spirit and without any deviation to it.
From the above, the intent of the legislature is very clear that construction of
entire residential complex which is intended for personal use is excluded from
levy of Service Tax and not the single residential unit in a complex. In this

regard, I rely on the ratio of the following judgements:

(i) State Vs. Parmeshwaran Subramani [2009 (242 ) ELT 162 (SC)]
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“15. In a plethora of cases, it has been stated that where, the language is
clear, the intention of the legislature is to be gathered from the language
used. it is not the duty of the court either to enlarge the scope of legislation
or the inlention of the legislature, when the language of the provision is
plain.  The court cannot rewrite the legislation for the reason that it had
no power to legislate. The cotirt eannot add 1vords to a statute or read
words into it which are not there. The court cannot, on an assumption that
there is a defect or an omission in the words used by the legislature,
correct or make up assumed deficiency, when the words are clear and
unambiguous.  Courts have to decide what the law is and not what it
should be. The courts adopt a construction which will carry out the
obvious intention of the legislature but cannot set at naught legislative
Judgment because such course would be subversive of constitutional

harmony”.

(i) UOI Vs. Dharmendra Textile Processors [2008 (231) ELT 3 (SC)]

“It is a well-settled principle in law that the court cannot read anything into
a statutory provision or a stipulated condition which is plain and
unambiguous. A statute is an edict of the legislature. The language
employed in a statute is the determinative factor of legislative intent.
Similar is the position for conditions stipulated in advertisements.”
13.2. Further I find that, the Hon’ble CESTAT, Chennai Bench, in case of
M/s.LCS City Makers Pvt. Ltd., vs. CST, Chennai (Final Order No. 507/12
dated 03.05.2012 - 2012-TIOL-618-CESTAT-MAD), wherein, held that the
exclusion in the definition of the service is for a complex intended for personal
use and the clause cannot be applied to individual flats in a complex. Further,
in the circulars relied upon by the noticee, it was categorically been clarified
that when the ultimate owner enters into a contract for construction of a
residential complex with a builder and after such construction the owner
reccives such property for personal use then the same is excluded as per the
delinition provided under Section 65(91a) of the Finance Act, 1994. Thus, it is
clear that the noticee failed to appreciate the provisions of statute and content
of the said circulars. It is also pertinent to mention that it was clearly brought

out in the show cause notice that the demand of Service Tax is in consonance

with the Board’s Circular dated 29.01.2009.

13.3 Further, I find that with elfect from 01.07.2010, an explanation
was inserted in sub-clause (zzzh) of clause 105 of Section 65 of the ACT, as

under:-

“Explanation : For the purpose of this sub-clause, the “construction of a
complex”, which is intended for sale, wholly or partly, by a builder or any
person authorized by the builder before, during or after construction (except in
cases for which no sum is received from or on behalf of the prospective buyer
by the builder or the person authorized by the builder before grant of
completion certificale by the authority competent to issue such certificate under
any law for the time being in force) shall be deemed to be service provided by

the builder to the buyer.”

13.4 A plain reading of the above explanation indicates that any amount

received towards construction of complex intended for sale is subjected to levy
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of Service Tax under the category of construction of complex service, if the said .
amount is received before grant of completion certificate by the (:omp.elén't
authority. In other words, even sale of constructed complex is deemed service
and the same is subjected to levy of Service Tax, in case the same had taken
place before grant of completion certificate by the competent authority, which
was hitherto exempted from levy of Service Tax under the category of
construction of complex service. However, in the instant notice, the amounts
received from each individual customer to the extent of sale deed value were
already excluded from the value of taxable services for the purpose of
computation of Service Tax. Thus, there is 1o demand of Service Tax on the
value corresponding to the sale of residential units and demand was made only
on the amounts received from the customers towards construction agreement
i.e., post execution of sale deed. Hence, there is no case for the noticee

inasmuch as their contention was already considered positively in the demand

notice itself.

13.5 As such in view of the clarification issued by the Central Board of
Excise and Customs vide the Circular cited supra .and in view of the
explanation inserted in sub-clause (zzzh) of clause (105) of Section 65 of the
ACT, I come to the conclusion, that, the activity of the assessees provisioned by
the assessees for the period 01/2011 to 06/2012 fall under the ambit of

«Construction of Residential Complex Services”.

3.6. It is an undisputed fact that Work contract services is an umbrella
of services, which covers contract relating to: (i) erection, commissioning or
installation, (ii) construction of new puilding or a civil structure/ pipeline, (iii)
construction of a new residential complex or a part thereof, (iv) completion and
finishing services ctc. and (v) turnkey projects. Even assuming that the
services provisioned by the assessecs are covered under WCS, the specific
description of the activities rendered by the assessees fit into the ambit of
construction of residential complex services. When there is a clear and
unambiguous service available for categorization of certain services, I find that
there is no necessity to classify the service under a different service. There are
a plethora of judgments wherein it was consistently held that when specilic
classification of service is available, there is no need for classifying a specific
service under a general one. The CBEC vide various circulars issued for the
period 2009 to 2012 clarified the stand to be taken with respect to
interpretation of the activities relating to construction of residential complex
service. [ find that the services provisioned by the assessees are squarely

covered under the ambit of “Construction of Residential Complex Service.”

14. Moreover, as categorically mentioned in the show cause notice,
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classification of the service under WCS was optional - for the purpose of

C.(')mpounded,‘levy. [ven to classify the subject activity under WCS, it ought to

fall under any one of the services specified under the said umbrella of service.

Once it falls under Construction of Residential Complexes, it ought to be
examined with reference to its taxability under Section 65 (105) (zzzh) and its
explanation inserted w.e.f, 01.07.2010 and it still remains taxable even under

WCS w.e.f. 01.07.2010.

15. In view of the above facts, discussion and findings, I classify the
subject services provisioned by the assessees for the period from 01.04.2012 to
31.12.2012 under Construction of Residential Complex Service. I find that the
ratio of the decisions of the fdllowing cascs are squarely applicable in support
of my decision that the services provisioned by the assessees fall under CRCS

for the subject period involved in both the notices.

1. CCE, Chandigarh vs Skynet Builders, Developers, Coloniser, CESTAT,
New Delhi - 2012 (027) STR 0388 —(T'ri. Del).

- Construction of Residential Complexes - Period in dispute prior to enactment
of Finance Act, 2010 - Impugned order holding no service to prospective
buyers and construction for assessee’s benefit to meet contract for sale of
Juture flats to be constructed - Impugned order passed prior to addition of
explanation o Section 65(105)(zzzh) of Finance Act, 1994 - Reliance on
explanation by Revenue - HELD : Issue of explanations retrospective effect
decided in Shrinandnagar’s-IV Co-op. Housing Society Ltd. [2011 (23) S.T.R.
439 (Guj.)] against Revenue - In view of entry in force during relevant period
and CBEC clarification till 2009, Revenue’s case fails on merits - Section
65(1058) (zzzh) ibid. [paras 4, 5, 6, 12).

2. CCI, Chandigarh vs. UB Construction Pvt Ltd, CESTAT, New Delhi:

Construction of Complex service prior to 1-7-2010 - Assessee paid Service Tax
after abatement of cost of land - Explanation added to Section 65(105)(zzzq)
and 65(105)(zzzh) w.e.f. 1-7-2010 prospective in nature as it expands scope of
taxable service, provided by builder to buyer pursuant to intended sale of
property before, during or after the construction - No liubility on assessee to
remit Service Tax under the then extant legislative regime - Section 65(30a)
reacd with Section 65(91a) of Finance Act, 1994 - Section 65(105)(zzq) and
65(105)(zzzh) of Finance Act, 1994. [2012 (25) S.T.R. 305 (Bom.) followed].
[paras 1, 5, 6].

3. M/s. Krishna Homes vs. CCE, Bhopal, CESTAT, New Delhi — 2014 (034)
STR - 0881(Tri-Del).

Construction of Residential Complex - Liability of Builder/ Promoter/ Developer
- Construction of residential units against payment by prospective buyers in
instalments during construction and transfer of possession upon completion of
complex and full payment by customers - Ingaging of contractors for
undertaking construction and finishing work - HELD : C.B.E. & C. Instruction
F. No. 332/35/2006-TRU, dated 1-8-2006 clarifying coniractor liahle to
Service Tax on gross amount charged - Addition of Explanation to Section
65(105)(zzzh) of Finance Act, 1994 w.e.f. 1-7-2010 expanding scope of
impugned section - Impugned amendment held by Tribunal in UB
Construction (P) Lid. [2013 (32) S.T.R. 738 (Tri-Del.)] as prospective
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amendment - In view of Apex Couwrt judgment in Larsen & Tourbo Ltd. [2014=
(34)_S.T.R. 481 (s.C.)], agreement between builders with prospeclive
customers to be treated works contract - Works contract involving transfer of
immovable property taxable w.e.f. 1-7-2010 - Therefore, contracts during
period prior to impugned date not covered by Section 65(105)(zzzh) ibid -
Sections 65(30a), 65(91a) and 65(105)(zzzh) of Finance Act, 1994. [paras 8,

9].

4. Josh P John & Others vs Department — 2014-TIOL-1753-CESTAT-BANG -

Service Tax — Construction of Residential Complex Service — Prior (o
01.07.2010 Builder/ Developer not liable to pay service tax on construction
services provided to individuals who purchased flats/ residential units in
Residential Complex — because the definition did not inclucde the nature of
services provided by the builder/ developer to the individual purchasers of flat
in a complex — matter remanded for sanction of refund of tax collected.

Prior to 01.07.2010, what was liable to be taxed was only the construction of
a residential complex service, Construction of Residential flats for an
individual entered into the taxability area only after the introduction of
explanation in clause (zzh) of Finance Act, 1994 - with insertiont of
explanation even construction of part of the residential complex brought under
Service Tax net. (para 14)

When the construction of individual apartments/residences itself is not
covered by the definition at all prior to 01/07/2010, the question of who
acquires the ownership/the date of ownership/nature of interest would not
he relevant. What is required to be considered is when the builder/ developer
enters into an agreement with the individual, can it be called as an agreement
for construction of a residential complex or a construction of a flat/ residence
(part of the complex). It is quite sure nobody would call it as construction of a
residential complex for an individual. '

The explanation inserted in clause (zzh) cannot have retrospective effect and
therefore services provided to individual purchasers of flat cannot be held as
taxable prior to 01.07.2010 : As observed by the High Court, “In absence of
any indication in the amendment to make it either retrospective or explanation
being merely declaratory or clarificatory in nature, such statutory change
cannot be made applicable to the long past everits. ”
14.1 In fact, the work contract services is an umbrella of services, which
covers contract relating to erection, commissioning or installation; construction
of new building or a civil structure/pipeline; construction of a new residential
complex or a part thereof; completion and finished services etc. and turnkey
projects. [Even assuming that the services provisioned by the assesseces are
covered under WCS, the specific description of the activities rendered by the
assessees fit into the ambit of construction of residential complex services.
When there is a clear and unambiguous service available for categorization of
certain services, I find that there is no necessity of classilying the service under
a different service. There are a plethora of judgments wherein it has been
decided that when specific classification of service is available, there is no need
for classifying a specific service under a general onc. The CBEC has vide
various circulars issued for the period 2009 to 2012 clarified the stand to be

taken with respect to interpretation of the activities relating to construction of
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[ find that the services provisioned by the

aye squarely covered under the ambit of construction of residential
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complex service.

15. As T have already come to the decision that the assessces are liable
for payment of service tax on the services provisioned by them unde:
“Construction of Residential Complex Services” for the subject period viz.
172011 to 6/2012, 1 proceed to quantify the service tax payable by the
asscssces for the said period. The total receipts of income towards sale of villas
by the assessees alter deducting the value adopled in the sale deeds, as per the
show cause notice, works out to Rs.5,30,93 ,033/- for the period 1/2011 to
12/2011 and Rs.2,25,81,202/-for the period 1/2012 to 6/2012 respectively
and after allowing the permissible abatement of 67% under Construction of
Residential Complex Services (as land value is not added to the gross receipts),
the net taxable value works out to Rs. 1,75,20,701/-lor the period 1/2011 to
12/2011 and Rs.74,51,797/- for the ‘period 1/2012 to 6/2012 and the service
tax payable amounts to Rs.18,04,632/- for the period 1/2011 to 12/2011 &

Rs.8,34,844 /- for the period 01/2012 to 06/2012, as detailed in the Table I &

IT hereunder: -

TABLE-I

O.R.N0.65/2012-Ajdn ST - TABLE DEPICTING THE SERVICE TAX LIABILITY OF THE ASSESSEES UNDER

CRCS FOR THE PERIOD 01/2011 TO 12/2011

ABATEME | TAXABLE
SERVICE | NT@67% | VALUE@ | RATE OF | SERVICE SE,}?X;CE DIFFERENTIA
PERIOD PROCEEDS | ALLOWED 33% OF SERVIC TAX PAID IN L SERVICE
RECEIVED UNDER SERVICE BTAX | PAYABLE | ©oiob TAX PAYABLIE
CRCS INCOME =
|
S e ] _ _ B
01/2011 TO

J12/2001 153093033 | 35572332 | 17520701 | _10.30% | 1804632 | 1716680 37952

TABLE-II [

O.R.N0.84/2013-Ajdn ST - TABLE DEPICTING THE SERVICE TAX LIABILITY OF THE ASSESSEES UNDER
CRCS FOR THE PERIOD 01/2012 TO 06/2012
==

Services for the period 1/2011 to 6/2012

for

Complex Service

interest under

Section 7

75
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of the Finance Act, 1994,

under Section 73(1) of the Finance Act,

ABATEMEN | TAXABLE SERUICH
SERVICE T@ 67% VALUE | RATE OF | SERVICE | PES0EE | pirrERENTIA
PERIOD PROCEEDS | ALLOWED | @33% OF | SERVIC TAX pab N | L SERVICE
RECEIVED UNDER | SERVICE | ETAX | PAYABLE | ' (Lior | TAX PAYABLE
CRCS INCOME :

701/01/2012 (0 T T T
31/0 12679930 8495553 | 4184377 | 1030% | 430991 0 430991
01/0
30706/2012 9901272 6633852 | 3267420 | 12.36% | 403853 0 403853
TOTAL 22581202 | 15129405 | 7451797 834844 | 846595 -11751 |
16. Though the demand of service tax was made under Works Contract

, I conflirm the demand of service tax

the entire period on the assessees under Construction of Residential

1994 along with

Raising demand of service
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tax on the services provisioned, although by wrongly classilying the sex:xlif‘}?s
rendered by the assessees does not prevent the department to collect. what is
due to the ex-chequer. Moreover, when the classification claimed by the
assessee is accepted and the demand is considered accordingly, there is 1no
dispute with regard to the classification. In fact it is a settled issue that citing a
wrong provision of law wouldn’t vitiate the demand as long as the demand is
sustlainable as per the law applicable to the facts of the case. In this regard, 1

rely upon the ratio of the following decisions/judgements:-

(1)J. K. STEEL LTD. Vs UNION OF INDIA--1978 (2) E.L'T. J 355 (S.C.)—in
which it was inter alia held that “ Show cause notice citing wrong rule
not vitiated if issuing authority competent to issue it under correct rule -
Section 33 of Central Excises and Salt Act, 1944 - Rules 9(2), 10, 10A and
1730 of Central Excise Rules, 1944 - If the exercise of a power can be
traced to a legitimate source, the fact that the same was purported to have
been exercised under a different power does not vitiate the exercise of the
power in question. This is a well-settled proposition of law. In this
connection reference may usefully be made to the decisions of this Courtl in
P. Balakotaiah v. The Union of India, 1958 SCR 1052=(AIR 1958 SC 232)
and Afzal Ulah v. State of U.P., 1964—4 SCR 991=(AIR 1964 SC 264).
Further a common form is prescribed for issuing notices both under Rule
9(2) and Rule 10. The incorrect statements in the written demand could not

have prejudiced the assessee. From his reply to the demand, it is clear

that he knew as to the nature of the demand. Therefore, I find no
substance in the plea of limitation advanced on behalf of the assessee.
[paras 1, 45]”.

(2) COLLECTOR OF CENTRAL EXCISE, MEERUT Vs STAR PAPER MILLS
LIMITED--1986 (26) E.L.T. 81 (Tribunal)-- in which it was inter alia held
that “ Demand - Show cause notice valid even if not described as such but
malking recipient aware of position. - Even if the notice does not describe it
as a show cause notice but the contents thereof make a recipient aware
and conscious of the position, the recipient canrnot be permitted to raise a
technical argument to defeat a just demand. Therefore, the argument of the

respondents that the show cause notice is not a valid notice in the eyes of

law as it is a letter dated 29.12.1979, cannot be accepted. 1983 E.L.T. 338
(Bom.) rel. on]. [paras 6 & 4--- Show cause notice not_invalidated merely
by citation of incorrect rule, if otherwise in_order - Show cause notice
issued under Rule 9(2) read with Section 114, and not under Rule 10, as
appropriately required - Show cause notice in order.

(3) PETLAD BULKHIDAS MILLS CO. LTD. Vs UNION OI" INDIA--2000 (126)
E.L.T. 269 (Guj.) ---in which it was inter alia held that “ Demand - Power to
issue duty demand, reference to wrong rule - If the officer could justify the
demand leqgally, then a wrong reference would 1ot invalidate the notice -
Demand of duly made under Rule 9(2) of Central Excise Rules when it
could have been demanded under Rule 10 would not vitiate the action
taken - Erstwhile Rule 9(2) and Rule 10 of Central Excise Rules, 1944
(Now Section 11A of the Central Excise Act, 1944). - The learned Judge
followed the ratio of the decision of a Division Bench of this High Court in
Jamnadas Chhotalal Desai v. C.L. Nangia, Deputy Collector, Central
Excise, (1965) 6 G.L.R. 137. If the authority has incorrectly. mentioned in
the order a portion of the section, no prejudice is caused tlo the person
liable to make the payment and the court would not strike down such an
order for that reason only. It has been observed in that decision that the
court would look at the substance rather than mere form and if it finds that
the order has been made with jurisdiction though there is an error in citing
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a particular part of the section and no prejudice is caused to the petitioner,
the court would not interfere and set aside the order. The learned District
Judge' thus allowed the appeal before him and set aside the decree of the
trial court. The authority that had passed the order had the jurisdiction to
pass il. It was only a mere wrong reference of the power under which the
action is taken by the officer which was in challenge. But, this would not
vitiate the action done if it can be justified under some other power that the
action can lawfully be taken. In the instant case, the duty could have been
demanded from the plaintiff under Rule 10. [paras 1, 2].

(4) RISHI ENTERPRISES Vs COLLECTOR OFF CENTRAL EXCISE, BOMBAY--
1984 (15) E.L.T. 260 (Tribunal) ---in which it was inter alia held that “ If
the exercise of power can be treated to a legitimate source, the fact that the
same was purported to have exercised under a different power does not
vitiale the exercise of power in question. Thus the officer who made the
demand first under one Rule and then under another was valid. [1978
ELT. (J 355) followed]. [para 29]. When citation of a provision itself
couldn’t vitiate the demand, raising the demand under an irappropriate
category of service also couldn’t vitiate the demand.

16.1 When citation of a provision itself can’t vitiate the demand, raising the

demand under an inappropriate category of scrvice also can’t vitiate the
demand.
17. The assessees had paid an amount of Rs. 17,16,680/- for the

period from 01/2011 to 12/2011 and an amount of Rs. 8,46,595/- for the
period 01/2012 to 06/2012 respectively on their own assessment towards

service tax payable as detailed in the table hereunder:-

r_ In x'espectmoi:SL'iN O.R.No. . - ,
65/2012 Il In respect of SCN O.R.No. 84/2013
AMgpL‘JNT AMOUNT
CHALLAN po . CHALLAN ; OF
NO DATE ShrlI?X}I{CE NO DATE SERVICE
- FATE TAX PAID
10 12.01.2011 | 2000007~ 33 18.06.2012 100000
~ 11 | 14.01.2011] 100000} 25 09.07.2012 100000 |
36 |14.032011| 100000}~ 18 09.07.2012 100000
0 29.06.2011 | 239000 ¥ 1 26.07.2012 71595
14 |06.06.2011 | 248000 |© 22 10.07.2013 100000
7 1 26.11.2011 36908 ¢~ 14 11.12.2012 100000
- 21.02.2012 | 792772 5 15.12.2012 100000
TOTAL SERVICE TAX
PAID 11716630 3 09.01.2013 100000
*7 20 28.01.2013 75000
TOTAL SERVICE TAX
R B PAID 846595
17.1 The service tax paid by the assessees amounting to Rs.17,16,680/-
is liable to be appropriated towards the service tax payable for the period

01/2011 to 12/2011 and the amount of Rs. 8,46,595/- is liable to be
appropriated towards the service tax payable amounting to Rs. 8,34,844/- for
the period 01/2012 to 06/2012 and balance of service tax payable amounting

to Rs. 11,751/~ is liable to be adjusted against balance of service tax payable
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for the earlier period viz. 01/2011 to 12/2011. The entire service tax paid by -
the assessees was paid on their own assessment and prior to the issue of the
notices.

18. In view of the above discussions, I hold that the balance of service
tax to be paid by the assessees on the service proceeds received by them during
the period from 01/2011 to 06/2012 under the category of CRCS, is liable to
be recovered from them under Section 73(1) of the Finance Act, 1994 along
with interest under Section 75, ibid. Further, by failing to pay the service tax
liable to be paid by them and by not disclosing the taxable amounts received by
them in the periodical returns filed by them, with a malalide intention to evade
payment of tax, the assessees have contravened the provisions of Sections 67 &
68 of the Finance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994,

thus rendering themselves liable for penalty under Section 76 of the Finance

Act, 1994.

19. Notwithstanding existence of their intent to evade service tax, Section
76(1) of the Finance Act, 1994 does not prescribe for existence of intent to
evade duty for imposition of penalty. In other words, for imposing penalty
under Section 76(1) of the Finance Act, 1994 mensrea need not be proved. As
the assessee contravened the provisions of Sections 68 of the Finance Act,
1994 read with Rules 6 & 7 of the Service Tax Rules, 1994 inasmuch as they
failed to properly assess and pay the appropriate service tax, they rendered

themselves liable for penalty under Section 76(1) of the Finance Act, 1994.

20. With regard to my observation that there is no need to establish

mensrea for imposing penalty under Section 76(1) of the Finance Act, 1994, 1

rely upon the ratio of the following decisions: "/

a) REAL MATHEMATIC CLASSES Vs COMMISSIONER OF C. EX.,
JAIPUR---2008 (10) S.T.R. 570 (Tri. - Del.)----Penalty (Service tax)
Defaull in payment of Service tax - Penalty under Section 76 of I'inance
Act. 1994 mandatory in nature - Section 76 ibid applicable from the due
date till failure is rectified - Nature of penalty imposable under Section 76
ibid different from that under Section 78 ibid - Decisions rendered under
Section 78 ibid not applicable to cases involving Section 76 ibid. [para 3[;;;

b) COMMR. Or C. EX., KOLKATA-I Vs GURDIAN LEISURE PLANNERS
PVT. LTD.---2007 (211) E.L.T. 229 (’l‘ri:Kolkata)——»Para:9...vaisions of
section 76 of Finance Act 94 has fastened liability to mandatory penalty in
addition to the tax payable and there is 1o exception provided except
cases covered by Section 80 of the Act. ....

c) UNIQUE CABLE NIETWORK Vs COMMISSIONER OF CENTRAL
EXCISE, KANPUR---2010 (20) S.T.R. 102 (Tri. - Del)---Penalty - Default
in tax payment - Service tax not paid for particular period by Multi System
Operator - MSO treated cable operator as service provider and took credit
of Service tax paid by cable operator and utilised for tax payment - ST-3
returns filed enclosing TR-6 challans - Responsibility of assessee 10
correctly_determine tax liability as_system of assessmertt by jurisdictional
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v officer absent - Satisfactory explanation for treating cable as service
© provider and wrongly utilising credit, not provided - Penalty under Section
© * 76 of Finance Act, 1994 imposable for non-payment of Service tax by due

- date - Impugned order sustainable - Section 76 ibid. [paras 1, 3].

d) AVTAR & COMPANY Vs COMMISSIONER“®F CENTRAL EXCISE,
NAGPUR------ 2015 (37) S.T.R. 781 (Tri. - Mumbai)---Penalty under
Section 76 of Iinance Act, 1994 is imposable for mere default in payment
of Service Tax and no mens rea is required to be proved - Appellant had
neither obtained any registration nor did they discharge the statutory
obligation or the Service Tax liability under Chapter V of Finance Act, 1994
or the Service Tax Rules, 1994 - Penalty of = 1000 fully justified under
Section 77 of Finance Act, 1994. [paras 5.3];;;;-—Penalty - Suppression of
Jact - Appellant neither obtained any registration nor did they file any
statutory returns - In absence of compliance to any of provisions of law,
contravention of law and suppression of facts stand fully established -
Service Tax liability is not dependent wheather the service recipient makes
the payment of Service Tax or not - Taxable event is the rendering of
service and liability has to be discharged on receipt of consideration -
Merely because the service recipient did not pay the Service Tax liability
initially, that would not take away/obliterate the liability on service

P provider to discharge the tax - Plea of appellant that service recipient cid
not reimburse Service Tax and hence the appellant did not pay Service Tax
is not acceptable or satisfactory explanation - Penalty imposable under
Section 78 of I'inance Act, 1994. [paras 5, 6]

21.  In the show cause notice issued vide O.R.No. 65/2012-Adjn(ST)(Commr)
dated 10.04.2012there is no allegation on the part of the assessees that they
had not filed ST-3 returns and in the show cause notice issued vide O.R.No.
84/2013-Adjn(ST)(Commr) dated 03.12.2013, the demand in the subject notice
was based on the ST-3 return filed (para 12 of the SCN). Hence, I do not find
any case to cast penal liability on the assessees under Section 77 of the
Finance Act, 1994, as there was no contraventions envisaged under the said
provisions; and the Section 76 of the Finance Act, 1994 provides for penal

liability for other violations, as already discussed above.

22. In view of the foregoing facts, circumstances and discussions, I pass

the following order:

ORDER
I. In respect of the Show Cause Notice OR No. 65/2012-Adjn (ST) (Commr)
dated 10.04.2012:-
(1) I conlirm the demand of service tax of Rs. 18,04,632/- and adjust the

amount ol service paid by the assessees on their own assessment
amounting to Rs. 17,16,680/- and order recovery of Rs.87,952/-
(Rupees Eighty Seven Thousand Nine Hundred and Fifty Two Only),
towards Service Tax (including Education Cess and Secondary &
Higher Education Cess) on the value of services rendered for the

~period from 01.01.2011 to 31.12.2011, under “Construction of
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Residential Complex Services” from M/s.Mehta & Modi Homes, unders

Section 73 of the Finance Act, 1994; "

I demand interest at the applicable rates from them on the amount
mentioned at (i) above under Section 75 of the Finance Act, 1994
and

[ impose a penalty of Rs. 8,000/- (Rupees Eight Thousand Only) on

them under Section 76 of the Finance Act, 1994.

1I. In respect of the Show Cause Notice OR No. 84/2013-Adjn (3T) (Comimr)

dated 03.

(i

(i)

(iii)

12.2013:-

[ confirm the demand of service tax of Rs. 8,34,844 /- and appropriate
the amount of service tax amounting to Rs. 8,34,844/- [rom the
payment of Rs. 8,46,595/- made by the assessecs, on their own
assessment towards Service Tax (including Education Cess and
Secondary & Higher Education Cess) on the value of services
rendered for the period from 01.01.2012 to 30.06.2012,
«Construction of Residential Complex Services” [rom M/s.Mehta &

Modi Homes, under Section 73 of the Iinance Act, 1994;

[ demand interest al the applicable rates from them on the delayed
payments of service tax for the period 01/2012 to 06/2012 under
Section 75 of the Finance Act, 1994; and

[ drop further proceedings contemplated in the Show Cause Notice

O.R. No. 84;2013-Adjn (ST) (Commr) dated 03.12.2013.

/

,/‘{
W7

" (M.SRINIVAS)
COMMISSIONER

.JM"/S. Mehta & Modi Homes,
5-4-187/3 & 4, 15t Iloor,

MG Road,

Secunderabad-500 003.  (By Speed Post)

Copy submitted to the Chief Commissioner, Customs, Central Excise & Service
Tax, Hyderabad Zone, Hyderabad.

Copy to:
1. The

Commissioncer of  Service Tax, Service Tax Commissionerate,

Kendriya Shulk Bhavan, L.B Stadium Road, Basheerbagh, Hyderabad-4.

2 The

Deputy/Assistant Commissioner ol Service Tax, Service Tax

Division, 11-5-423/A, Sitaram Prasad Tower, Red Hills, Hyderabad-500

004.
3. The Superintendent ol Service Tax, Tribunal Section, Service Tax
Commissionerate, Kendriya Shulk havan, L.B sStadiwm Road,

Basheerbagh, Hyderabad-4.
Master Copy.
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