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O.R.No. 8 8 9/2016-Hyd-1 Adin (ST}
(SCN in O.R.No. 65/2012 & 84 /2013-Adjn(ST)(Comumr.)

v

L -
M/s. Mehta & Modi Homes, 5-4-187/3 & 4, 1st Floor, MG Road,
Secunderabad-500 003 Enaowﬂfm%mma referred to as ‘the assessee’) were nbmwmna

in Uaoimﬁbm Construction of Complex service and Works Contract Service.

Mehta & Modi Homes was a partnership firm and got themselves registered

with department on 17.08.2005 under «Construction of Complex Service” and

under “Works Contract Service” on  29.02.2008 vide STC No.
AAJFMO647CSTOO01. V

2. B On .mmﬁﬁiﬁm intelligence that Mehta & Modi Homes was 1ot
discharging the service tax liability properly, investigation was taken up by the
department. It was found that Mehta & Modi Homes had ﬁ.bamﬂﬁmw\wb 3 (three)
projects in the year 2004; Sliver Oak Bungalows (Phase I); Silver Oak
Bungalows (Phase 1) and mERH Qak wGSmmHoéw (Phase III) at Cherlapally
village, Ghatkesar Mandal, Ranga Reddy District and received amounts from
customers from April, 2006 to Umo.ﬁﬁvoﬁ 2010 ﬁoémnﬁm sale of land and
agreements for construction. In the said projects, they entered into sale deed,
mid agreement for construction with their customers in respect of 290 flats.
They had paid the Service Tax mﬁmmw Oob.mqﬁoﬁoﬁ of Complex service availing
abatement under Notification No. 1/2006-3T, dated H.w.woomhvﬁmm amended)

and under “Works Contract service” availing the option under Rule 3(1) of the

Works Contract (Composition Scheme for Payment of Service Tax) Rules, 2007. -

They informed that they had not availed Cenvat credit during the period
01.04.2006 to 31.12.2010. It was also found that they stopped payment of

"Rervice Tax on receipts from 01.01.2009 by misinterpreting the clarification of

the Board .ﬁ&m Circular No. 108/02/2009-5T dated 29.01.2009.

-~

71 Accordingly; a Show Cause Notice O.R.No. me\wo:sb&w (ST)

Commissioner dated 24.10.2011 was issued to the assessce demanding an

amount of Rs. 22,72,979/- towards Service Tax (inclusive of Education and

Secondary and Higher Education Cess) on the Construction of Complex Service
for the period from 01.04.2006 to 31.05.2007 and Rs.5,66,04,153/- towards
Service Tax (inclusive. of Ed. and Secondary Higher Ed. Cess) on the “Works
Contract Service” for the period from 01.06.2007 to 31.12.2010. The said
notice was issued demanding the Service Tax on the amounts H,moo?@m towards
Agreement of Construction executed with various customers in respect of the 3

(three) ventures mentioned above.

3. The - Q.Cawmmwoﬁcbmp Superintendent vide letter C.No.
V/16/256/201 1-ST.Gr.I1I dated 31.01.2012, 07.03.2012 and 15.03.201%2,
called for the details of amounts received from January, 2011 to December,

7011 in respect of the three ventures Silver Oak Bungalows (Phase 1), Silver

Page 2 of 24
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O.R.No, 8 8 9/2016-Hyd-1 Adin (ST)
(SCN in O.R.No. 65/2012 & muﬂ\mon‘P&EmjAOoEEi

construction were taxable services under «Construction of Complex

Service” / “Works Contract Service”.

4.1 As per the exclusion provided in Section 65(91a) of the Finamnce
Act, 1994 the residential complex was not including a complex which was
constructed by a person directly engaging any other person for designing or
planning of the Jayout, and the construction of such, complex if intended for

personal use as residence by such a @mamoﬁ.rﬁ was clarified in para 3 of the

- Circular Zo.Hom.\om\wOO©lmH dated 29t January, 2009 that if the ultimate

owner enters into a contract for construction of a residential complex with a
promoter/ builder/ developer, who himself provides service of design, planning
and construction; and after such construction the ultimate owner receives

such property for his personal use, then such activity was not liable to service

tax. Therefore, as per the exclusion clause and the clarification mentioned

above, if a builder/promoter /developer constructing entire complex for a mwb.mwo
person for @@,H,moﬁﬂ use as residence by such person would not be mSE..mognm@ to
service tax. Normally, a builder/promoter/ develop constructs residential
complex consisting of number of residential units and sells those units to
Qﬁ@ﬂobﬁ‘ customers. So in such cases the construction of complex was not
meant for one individual oﬂw&a\_ Therefore, as the whole complex was not

constructed for single person the exclusion provided in Section 65(91a) of the

Finance Act, 1994 doesn’t apply. Further, the builder/ promoter/ developer

normally enters into construction/ agreements after execution of sale deed, till
the execution of sale deed the property remains in the name of the

builder/ promoter/ developer and the stamp duty was paid on the value

.consideration shown in the sale deed. As regards the agreements/contracts

against which they render services to the customer after execution of sale
deeds, there exists service provider and service recipient H,Qm&oﬂmgv between
the builder/promoter/developer and the customer under such services were

leviable to service tax.

. As per the Board’s Circular No0.128/10/20 10-ST dated 24.08.2010,
the service rendered by Mehta & Modi Homes during the period 01.04.2006 to

31.5.2007 were apparently classifiable under «construction of Complex

" Services” and services rendered during the period from 01.06.2007 were

classifiable under “Works Contract Services” -as the said project was &

continuous long term ooﬁﬂ,mmw\ project.

6. As per Section 65(105){zzzz2a) of the Finance Act, 1994 “taxable

service” under works contract means any service provided or to be provided to

any @mwmo? by any other person in relation to the execution of a works

contract, excluding works contract in respect of roads, airports, railways,

Page 4 of 24
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2.5

O.R.No. 8 & 9/20 16-Hyd-1 Adin (ST}

January, 2011 to December,’ 2011 were taken as the value of the taxable
service quantified under Section 67 of the Act and Rule 24 of the Service

(Determination of Value) Rules, 2006 and service tax was calculated @10.30%.

7.0 For the period from 01.01.2011 to 31.12.2011, Mehta & Modi

Homes, had collected an amount of Rs.5,30,93,033/- against agreements of -

Construction, development and other charges related to on-going works
noﬁqmogh The Service Tax liability on these amounts worked out to
Rs.54,68,882/- .ﬁmmwﬁom Tax of Rs.53,09,303/- Education Cess mum Rs.
1,06,186/- and Secondary & wﬂmﬁﬁ. Education Cess of Rs.53,093/-). However,
Mehta & Modi Homes had paid an amount of Rs.9,23,908/- by cash and
Rs.57,635/- by CENVAT, ﬁo\mmﬁﬁm&o.mm.oumﬁmwm \,. towards service tax during
the period 01.01.2011 to 31.12.2011. Thus, they had short paid an amount of
Rs. “E“mﬁowu\ - on the “Works Contract services” provided by them during this
period. Mehta & Modi Homes were well aware of the provisions and of liability
of Service tax on receipts agreements for Ooﬁmﬂdoﬁmﬁ and had not assessed
and paid service lax properly as per Section 68 of Finance Act, 1994. Hence,
short paid service lax partible by Mehta & Modi Homes appears to be
recoverable JH&.@H. Sub Section A.B of Section 73 of the Finance Act, 1994, along

. with interest under Section 75 of the Tinance Act, 1994.

71 From the foregoing, it appeared that Mehta & Modi Homes, had
contravened the provisions of Section 68 of the Finance Act, 1994 read with
Rule 6 of the Service Tax Rules, 1994 inasmuch as they did not pay the
..m@ﬁaoﬁimﬁo amount of service tax on the value of taxable services and Section

70 of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994

inasmuch as they had not shown the amounts received for the taxable -

services rendered in the statutory Returns and also did not truly and correctly
assess the tax due on the services provided by them and also did not disclose
the relevant details/ information, thereby had rendered themselves liable for

penal action under Section 77 and 76 of the Finance Act,1994.

8. In view of the above, show cause¢ notice bearing O.R.No. @m\woyml.

>&.Ew§ﬁ00853 C.No. IV/ 16/179/2011-3T (Gr.IlI) dated 10.04.2012 was
issued to Mehta & Modi Homes, gecunderabad requiring them to show cause

to the Ooggwmmwoﬁmﬂ. of Customs, Central Excise and Service Tax, m%&mw.m.omgl

I Commissionerate, as to why:-

1) an amount of Rs. 54,68,582/- towards Service Tax inclusive of
cessés) .on the “Works Contract Services” provided by them during the
period 01.01.2011 to 31.12.2011 should not be demanded under

Section 73(1) of the Finance Act, 1994; and an amount of Rs.
9,81,643/- already paid towards Service Tax, Inclusive of cesses,
during the period 01.01,2011 to 31.12.2011 should not be

Page 6 of 24
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O.R.No. 8 8 9/2016-Hyd-I Adin (ST)

(SCN in O.R.No. 65/2012 & muq\onw->&£meO05Hﬂi i

The final clarification was provided by the board based on the

preamble and the arguments. The clarification provided was that in

the under mentioned two scenario service tax is not payable:--

_ TFor service provided until the sale deed has been executed to the
ultimate owner.

_  For service provided by entering into construction agreement with

such ultimate owner, who receives the constructed flat for his
personal use. ;

It was exactly the facts in their case. The first clarification pertains to
consideration received -for construction in the sale deed portion. The
second clarification pertains to construction in the construction
agreement portion. Therefore this clarification was applicable to them

ibid.

Circular has been very narrowly interpreted by the department
without much application of mind and has concluded that if the entire
complex was put to personal use by a single person, then it was
excluded. The circular or the definition does not give any meaning as
to personal use by a single person. In fact it was very clear that the -
very reason for issuance of the circular was to clarify the applicability
of residential unit and not the residential complex.
Where an exemption was granted through Circular No. 108/2/2009-
S.T., dated 29.1.2009, the same could not be denied on unreasbnable
grounds and illogical interpretation as above. In the definition
“coinplex which is constructed by a person directly engaging any other
person for designing or planning of the layout, and the construction of
such complex is intended - for personal use as residence by such
person.” Since the reference 1s “constructed by a person” in the
definition, it could " not be interpreted as “«complex which was
constructed by ONE person”. similarly the reference “personal use as
residence. by such person” also could not be interpreted as “personal
use by ONE @mawoﬂmm. Such interpretation would be totally against the
principles of interpretation of law and also highly illogical. With the
above exclusion, no service ~tax was payable at all for the
consideration pertaining to construction service provided for their
customer and accordingly the SCN was void abinitio. _

Without prejudice to the foregoing, the development and construction
of a bungalow/Villa was done for the owner of the plot, who in turn
used such bungalow/Villa for his personal use. Further, it was very
important that for each such land/plot owner an agreement has been
executed independently and also . permission for construction of
bungalow /Villa was independently applied by the owner of the
tand/plot and hence the same makes Was w.b&m@osaobﬁ by itself.

Without prejudice to the foregoing, the independent house will not
come under the ambit of the definition of residential complex as
defined under Section 65(9 la) of the Finance Act, 1994. From the
definition it was clear that all the conditions has to be satisfied
cumulatively that is the complex would be having 12 residential units,
there should be a common arca to be shared and common facilities.

Each agreement/ contract entered with the customer was for a
residential bungalow/ villa, which was independent, covered by a
separate plan sanction having separate ownership and in such
bungalow/villa there was no 12 units, no common arcé has been
shared and no common facilities has been shared, therefore the same
was not a residential complex and no question of payment of service

. tax on such independent bungalow/Villa.
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[

O.R.No. 8 & 9/2016-Hyd-1 Adin (ST)
(SCN in O.R.No. 65/2012 & 84 /2013-Adjn{ST)(Commr.)

Therefore, the entire liability was discharged by them. Hence, the
notice was required. to be set aside and submitted copies of the

challans.

In so far as levying service tax on the value of materials involved in
the said Works Contract was ooﬁomﬁﬁwn, it was Ulira-Vires the
constitution as Article 265 of Constitution of India clearly stated that
No tax can be collected without the authority of law. In the present
case, Department has no authority to levy Service Tax on the
materials portion involved in the contract. Reliance in this regard was
placed on the decisions of the Hon’ble Supreme Court in the case of
Builders’ Association of India 8 Ors. v. Union of India & Ors. [(1989) 2.
SCC 645] and M/s. Gannon Dunkerley & Co. & Ors. v. State of
Rajasthan & Ors. [((1993) 1 SCC 364). .

With respect to long term works contract entered into prior to
01.06.2007 i.e. (the day on which the Works Contract Service came
into effect) and were continued beyond that date the Board had
clarified certain issues vide its Circular No. 128 /10/2010-ST dated

24.08.2010."

The clarifications provided by the said circular was totally illogical
inasmuch as it was concerned with payment of service tax in relation
to contract entered prior to 01.06.2007. Works Contract Service was
introduced under the service tax regime only on 01.06.2007.
Notification 32/2007 dated 22.05.2007 provided an option to the
person liable to pay service tax in relation to works contract service
<hall have the option to discharge his service tax liability on the works
contract service provided or to be provided, instead of paying service
tax at the rate specified in section 66 of the Act, by paying an amount
equivalent to two per cent of the gross amount charged for the works
contract. An assessee does not have a super natural power to foresee
the introduction of new service and pay service tax under the schemes
introduced therein. Therefore, the option to pay under composition
scheme could be exercised by him on Or after the date of issue of the

" Notification and not at any time before that.

Without prejudice to the foregoing provisions, assuming the benefit of
composition scheme is available as articulated by Rule 3(3) of the
Works Contract (Composition Scheme for Payment of Service Tax)
Rules, 2007 was available only where an option has been' exercised
prior to payment of service tax in respect of a particular works
contract. In this regard, it is pertinent to discuss what a contract
was. Can it be said that entire project of Gulmohar Gardens is &
Contract? According to Section 2 sub-section (7) of The Indian
Contract Act, 1872, contract was defined as "an agreement
enforceable by law”; In this regard, it was important to note that they
enters into an individual agreement to sell for each unit in the Project
Gulmohar Gardens. Later, a gsale deed was executed to enforce each
such agreement to sell. A sale deed is governed by The Registration
Act, 1908 and was an Eﬂuoﬁmﬁﬁ. document for both the buyer or the
transferee and the seller or the transferor. A sale deed is executed
after the execution ‘of the agreement to sell, and after compliance of
various terms and conditions between the seller and the purchaser
mutually. Therefore, each contract (sale deed) entered into with each
owner was a separate works contract and benefit of composition
should be given to each contract entered into on or after 01.06.2007
and where payment has not been made otherwise than for
composition scheme. Out of Rs. 4,30,65,899/- an amount of

Rs.409.56 Lakhs was received towards consideration for individual

Page 10 of 24
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O.R.No. 8 & 9/2016-Hyd-1 Adin (ST
(SCN in O.R.No. 65/2012 & 84/20 13-Adjn(ST)(Comrmr.}

. Ess Kay Engineering Co. Ltd. [2008] 14 STT 417 (New Delhi -
CESTAT) ,

(oo  Without prejudice to the foregoing, assuming but not admitting that

| service tax on said service is payable, penalty under Section 77 and

Section 76 of the Finance Act, 1994_should not be imposed as there

was a reasonable cause for the said failure as there was a fit case for
waiver of penalty under Section 80 of the Finance Act, 1994.

pood) They requested an opportunity of personal hearing.

10. The show cause notice in O.R.No. 65/2012-Adjn (ST)(Commr) dated
10.04.2012 was issued by the Commissioner of Customs, Central Excise &
Service Tax, Service Tax Commissionerate, Hyderabad and notice in O.R.No.

84/2013-Adjn (ST)(Commr) dated 03.12.2013 was issued by the Additional

Commissioner, Service Tax Commissionerate, Hyderabad. Corrigendum dated

,ow.oH.onm was issued to the second notice asking the assessees 1o show
cause to the Commissioner of Service Tax, m.mwiom Tax OoBBmmmwobmHmﬁov
E%amwmdwa. The notices were assigned for the purpose of adjudication to the
Comimissioner, m«.@nﬁ&umm# Commissionerate as per ° letter
0.20.H<:®.\ow\onm-EB Tech. dated dt. 05.02.2016 by the Chief
Commissioner, Hyderabad Zone in terms of Notification No.06/2009-3T dated
30.01.2009. Pooon&s%& corrigendum dt. 09.02.2016 were issued asking the
assessees to show cause to the adjudicating m..ﬂgoig for the subject notice.
As both the notice pertain to the same asscsSecs for the same subject and as

they are periodical in nature, [ take up comimorl adjudication proceedings for

both the notices.

S 11 Shri P. Venkata Prasad, Consultant appeared for the personal

hearing and requested to adjudicate both the show cause notices together
under cornmon proceedings as the issue involved was the same, although they
pertain to different periods. They reiterated their submissions made in the

replies to the show cause notices and further stressed the following points:-
(i) They did not construct residential complexes. They constructed
individual villas which did not qualify as residential .complex,

hence service tax levy was not attracted under CRCS.. As they did

not qualify as €RCS, it could not come under .WCS either.-

Therefore, the demand was not enforceable on merits.
(ii) They had m_w@m&m received a stay order against the earlier OIO on

" the same subject vide CESTAT Misc. Order No. 23565/2014 dt.
26.06.2014. .

(ili) Notwithstanding the above submmissions, alternatively he

contended that the service was classified as WCS, they were

eligible for compound levy @ 4.12%. Hence, the demand should

..

- Page 12 of 24 .
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: O.R.No. 8 8 9/2016-Hyd-1 Adin (ST}
~ (SCN in O.R.No. 65/2012 & 84/2013-Adjn(ST)(Commr.)

“(91a) “residential complex” means any complex comprising of—

fi) a building or buildings, having more than twelve residential units;

(ii} a common areq; and

(iii) any one or more of facilities or services such as park, lift, parking space,
community hall, common water supply or effluent treatment system, located
within a premises and the layout of such premises is approved by an authority

‘under any law for the time being in force, but does not include a complex which

is constructed by a person directly engaging any other person for designing: or
planning of the layout, and the construction of such complex is intended for

personal use as residence by such person.
Explanation. — For the remopal of doubts, it is hereby declared that for the

purposes of this clause, —

() “personal use” includes permitting the no:ﬁﬁk for use as residence by
another person on rent or without consideration;
(b) “residential unit” means d single house or d single apartment intended

for use as a place of residence;
13.1. On a careful reading of the above provisions, it is abundantly clear that
the residential complex means any complex comprising of a building or

buildings having more than 12 residential units, a common area and common

facilities located in a premises which-is approved by an authority under any

law. It has clearly been prought out in the notice that the each project
comprises of more than 12 residential units, having common area & COMINON
facilities and also the layouts of the same wWere duly approved by the competent
authorities. Having conceded that the projects were having COmMmon facilities,
the argument put forth by the ﬁomowo that the other conditions mentioned in
the definition were not fulfilled is not acceptable and without any basis. Itis of
common knowledge that mbum. layout which provides for comrmon facilities will
automatically have common mﬂm.m. Hence, the contention of the noticee is not
acceptable. As regard to their contention that the residential unit is intended
for personal use, it is clear from the statutory provisions that if a complex is
constructed by a person directly engaging any other person for designing or
planning and the construction of the said complex is intended for personal use
wmamﬁ such service is excluded from the levy of Service Tax. However, the said
exclusion is not applicable to the individual residential unit in a project having
more than twelve residential units. Further, as rightly contended by the

noticee that while wﬁwoﬂua@ﬁ_zm the statutory provisions of the law no words .

‘should be added or deleted. Further, when the law is unambiguous, the same

needs to be implemented in letter & spirit and without any deviation to it.

From the above, the intent of the legislature is very clear that construction of

_entire residential complex which is intended for personal use is exchuded from

levy of Service Tax and not the single residential unit in a complex. In this

regard, I rely on the ratio of the following judgements:

-

(i) State Vs. Parmeshwaran dubramani [2009 (242 ) ELT 162 {(8C)]
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ORNo. 8 & 9/2016-Hyd-L Adin (ST)
(SCN in O.R.No. 65/2012 & 84/2013-Adjn(ST)(Commr.)

“of Service Tax under the category of construction of complex service, if the said
amount is received before grant of completion certificate by the competent
authority. In other words, even sale of constructed complex 1s deemed service
and the same is subjected to levy of Service Tax, in case the same had taken
place before grant of completion certificate by the competent authority, which
was hitherto exempted from levy of Service Tax under the category of
oov.choﬂob of complex service. However, in the instant notice, the amounts
Hoom?& from each individual customer to the extent of sale deed value were
already excluded from the value of taxable services for the purpose of
computation of Service Tax. Thus, there is no demand of Service Tax on the -
value corresponding to the mmwm of residential units and demand was made only
on the amounts received from the customers towards construction agreement
ie., post execution of sale deed. Hence, there is no case for the noticee

inasmuch as their contention was already considered positively in the demand
3

notice itself.

13.5 As such in view of the clarification issued by the Central Board of
Excise and Customs vide the Circular cited supra and in view of the
explanation inserted in sub-clause (zzzh) of clause (105) of Section 65-of the
ACT, I come to the conclusion, that, the activity of the assessees .@noim.moﬁmm by
the assessees for the period 01/2011 to 06/2012 fall under the ambit of

" «Construction of Residential Cemplex Services”.

13.6. It is an undisputed fact that Work contract services is an umbrella
of services, which covers contract relating to: (i) erection, commissioning or
installation, (ii) ooDmkr._H.Soﬁoﬁ of new building or a civil structure/pipeline, (iii)
_construction of a new residential complex or a part thereof, (iv) completion and
finishing services etc. and (v) turnkey projects. m<oﬁ agsuming that the
services provisioned by the assessees are covered under WCS, the specific
description of the activities rendered by the assessees fit into the ambit of
construction of residential moBEoN services. When there is a clear and
unambiguous service available for categorization of certain services, I find that
there is no necessity to classify the service under a different service. There are
a Eﬁroam of judgments wherein it was consistently held that when mﬁwowmro
classification of service is available, ﬁw,wam is no need. for classifying a specific
service under a general one. The CBEC vide various circulars issued for the
period 2009 to 2012 clarified the stand to be taken with respect 10
interpretation of the activities relating to comstruction of residential complex
service. I find that the services ‘provisioned by the assessees are squarely

covered under the ambit of «Construction of Residential Complex Service.”

14. Moreover, as categorically mentioned in the show cause notice,
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O.R.No. 8 & 9/2016-Hyd-1 Adin (ST} ~

{SCN in O.R.No. 65/2012 & 84/20 13-Adjn(ST){Commr.)

amendment - In view of Apex Court judgment in Larsen & Tourbo Ltd. [2014
(34)_S.T.R. 481 (S.C.)], agreement between builders with prospective
customers to be treated works contract - Works contract involving transfer of
immovable property taxable w.e.f. 1-7-2010 - Therefore, contracls during
period prior to impugned date not covered by Section 65(1 05)(zzzh) ibid -
Sections 65(30a), 65(91a) and 65(105)(zzzh) of Finance Act, 1994. [paras 8,
9]. .

4. Josh P John & Others vs Department — 2| 014-TIOL-1753-CESTAT-BANG -

Service Tax - Construction of Residential Complex Service - Prior to
01.07.2010 Builder/Developer not liable to pay service tax on construction
services provided to individuals who purchased flats/ residential units n
Residential Complex — because the definition did not include the nature of

services provided by the builder/ developer to the individual purchasers of flat -

in a complex — matter remanded for sanction of refund of tax collected.

Prior to 01.07.2010, what was liable to be taxed was only the construction of
. a residential complex service, Construction of Residential flats for an
individual entered into the taxability area only after the introduction of
explanation in clause (zzh) of Finance Ac 1994 — with insertion of
explanation even construction of part of the residential complex brought under

Service Tax net. (para 14}

When the construction of individual apartments/residences itself is not
covered by the definition at all prior to 01/ 07/2010, the question of who
acquires the ownership/the date of ownership/nature of interest would not
be relevant. What is wmmﬁﬁm& to be considered is when the builder/ developer
enters into an agreement with the individual, can it be called as an agreemernt
for construction of a residential complex or a construction of a flat/residence
(part of the complex). It is quite sure nobody would call it as construction of a

residential complex for an individual.

The explanation inserted in clause (zzh) cannot have retrospective effect and
therefore services provided to individual purchasers of flat cannot be held as
taxable prior to 01.07.2010 : As observed by the High Court, “In absence of
any indication in the amendment to make it either retrospective or explanatiorn
being merely declaratory or clarificatory in nature, such statutory change

cannot be made applicable to the long past events.”
14.1 In fact, the work contract services is an umbrella of services, which
covers contract relating to erection, ooBB.HmmwobmeKOH installation; construction
w building or a civil structure / pipeline; construction of a new residential

of ne

ooHEu.HmN or a part thereof; completion and finished services etc. and turnkey

_projects. Even assuming that the services provisioned by the assessees are

covered under WCS, the specific description of the activities rendered by the
assessees fit into the ambit of construction of residential complex services.
When there is a clear and unambiguous service available for categorization of
certain services, I find that there is no necessity of classifying the service under

a different mmgwoo. There are a plethora of _.Ca._mgmsﬁm wherein it has been

" decided that when specific classification of service is available, there is no need

for classifying a specific service under a general one. The CBEC has vide

various circulars issued for the period 2009 to 2012 clarified the stand to be

taken with respect to interpretation of the activities relating to construction of
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O.R.No. 8 8 9/2016-Hyd-1 Adjn (ST)

(SCN in O.R.No. 65/2012 & 84/2013-Adjn(ST)(Commr.} . .

tax on the services ?,oﬁmwosm_w&v although by wrongly classifying the services

rendered by the assessees does not prevent the department to collect what is

‘due to the ex-chequer. Mareover, when the classification claimed by the

assessee is accepted and the demand is considered accordingly, there is no
dispute with regard to the classification. In fact itis a settled issue that citing a
wrong provision of law wouldn’t vitiate the demand as long as the demand is
sustainable mm per the law applicable to the facts of the case. In this regard, 1

rely upon the ratio of the following decisions/judgements:-

(1)J. K. STEEL LTD. Vs UNION OF INDIA--1978 (2) E.L.T. J 355 (S.C.)—in -
which it was inter alia held that « Show cause notice citing wrong rule
not vitiated if issuing authority competent to issue it under correct rule -
Section 33 of Central Excises and Salt Act, 1944 - Rules 9(2}, 10, 10A and
1730 of Central Excise Rules, 1944 - If the exercise of a power can be
traced to a legitimate source, the fact that the same was purported to have
been exercised under a different power does not vitiate the exercise of the
power in question. This is a well-settled proposition of law. In this
connection reference may. usefully be made to the decisions of this Court in
P. Balakotaiah v. The Union of India, 1958 SCR 1052=(AlR 1958 SC 232)
and Afzal Ulah v. State of UP., 1964—4 SCR 991=(AIR 1964 SC 264).
Further a common form is prescribed for issuing notices both under Rule
9(2) and Rule 10. The incorrect statements in the written demand could not
have prejudiced the assessee. From his reply to the demand, it is clear
that he knew as to the nature of the demand. Therefore, I find no
substance in the plea of limitation advanced on behalf of the assessee.

[paras 1, 45]”. X

(2) COLLECTOR OF CENTRAL EXCISE, MEERUT" Vs STAR PAPER MILLS
LIMITED--1986 (26) E.L.T. 81 (Tribunal)-- in which it was inter alia held
that “ Demand - Show cause notice valid even if not described as such but
making recipient aware of posttion. - Even if the notice does not describe it
as a.show cause notice but the contents thereof make a recipient aware
and conscious of the position, the recipient cannot be permitted to raise a
technical argument to defeat a just demand. Therefore, the argument of the
respondents that the show cause notice is not a valid notice in the eyes of
law as it is a letter dated 29.12.19789, cannot be accepted. 1983 E.L.T. 338
(Bom.) rel. ony. [paras 6, & 4]--- Show cause notice not_invalidated merely
by citation_of incorrect rule, if otherwise_in_order - Show cause notice
issued under Rule 9(2) read with Section 11A, and not under Rule 10, as
appropriately required - Show cause notice in order.

(3) PETLAD BULKHIDAS MILLS CO. LTD. Vs UNION OF INDIA--2000 (126)
E.L.T. 269 (Guj.) ---in which it was inter alia held that “ Demand - Power to
issue duty demand, reference to wrong rule - If the officer could justify the
demand legally, then a wrong reference would not invalidate the notice -
Demand of duty made under Rule 9(2) of Central Excise Rules when it
could have been demanded under Rule 10 would not vitiate the action
taken - Erstwhile Rule 9(2) and Rule 10 of Central Excise Rules, 1944
(Now Section 11A of the Central Excise Act, 1944). - The learned Judge
followed the ratio of the decision of a Division Bench of this High Court in
Jamnadas Chhotalal Desai v- C.L. Nangia, Deputy Collector, Central
Excise, (1965) 6 G.L.R. 137. If the authority has incorrectly mentioned in
the order a portion of the section, no prejudice 1S caused to the person
Liable to make the payment and the court would not strike down such an
order for that reason only. It nas been observed in that decision that the
court would look at the substance rather than mere form and if it finds that
the order has been made with Jurisdiction though there is an error in ctting
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ORNo. 8 & 9/2016-Hyd-1 Adin (ST
(SCN in O.R.No, 65/2012 & 84/2013-Adjn(ST)(Commz.)

i

for the earlier period viz. 01/2011 to 12/2011. The entire service tax paid by

_the assessees was paid on their own assessment and prior to the issue of the

notices.

18. In view of the above discussions, [ hold that the balance of service
tax to be paid by the assessces 0N the service proceeds received by them during

the period from 01/2011 to 06/2012 under the category of CRCS, is liable to

be recovered from them under Sectiori 73(1) of the Finance Act, 1994 along

with interest under Section 795, ibid. Further, by failing to pay the service tax
liable to be paid by them and by not disclosing the taxable amounts received by .
them in the periodical returns filed by them, with a malafide intention to evade
payment of tax, the assessces have contravened the provisions of Sections 67 &
68 of the Finance Act, 1994 read with Rule 6 of the Service Tax Rules, 1994,

thus rendering themselves liable for penalty under Section 76 of the Finance

Act, 1994.

19. ~ Notwithstanding S&mﬁowpoo of their intent to-evade service tax, Section
76(1) of-the Finance Act, 1994 does not prescribe for existence of intent to
evade duty for imposition of penalty. In other words, for imposing penalty
under Section 76(1) of the Finance Act, 1994 mensrea need not be proved. As
the assessee contravened the provisions of Sections 68 of the Finance Act,
1994 read with Rules 6 & 7 of the Service Tax Rules, 1994 inasmuch as they
failed to properly assess and pay the appropriate service tax, they rendered

gmﬁﬁm@?@m liable for penalty under Section 76(1) of the Finance Act, 1994.

20. With regard to my observation that there is no need to establish
mensrea for imposing penalty under Section 76(1) of the Finance Act, 1994, 1

rely upon the ratio of the following decisions:

a) REAL MATHEMATIC CLASSES Vs COMMISSIONER OF C. EX,,
JAIPUR---2008 (10) S.T.R. 570 (Tri. - Del.)----Penalty (Service tax) -
Default in payment of Service tax - Penalty under Section 76 of Finance
Act, 1994 mandatory in nature - Section 76 ibid applicable from the due
date till failure is rectified - Nature of penalty imposable under Section 76
ibid different from that under Section 78 ibid - Decisions rendered under
Section 78 tbid not applicable to cases involving Section 76 ibid. [para 3l

b) COMMR. OF C. EX., KOLKATA-T Vs GURDIAN LEISURE PLANNERS
PVT. LTD.---2007 (211) E.L.T. 229 ﬁi.-ﬁoywmﬁﬁ-{wmﬁ.m”m:.@dS.mH.o:m of
section 76 of Finance Act 94 has fastened liability to mandatory penalty in
addition _to the tax payable and there is no exception provided except

cases covered by Section 80 of the Act. ....

c) UNIQUE CABLE NETWORK Vs COMMISSIONER OF CENTRAL
EXCISE, KANPUR---2010 (20) S.T.R. 102 (Tri. - Del.}---Penalty - Default
in tax payment - Service tax not paid for particular period by Multi System
Operator - MSO sreated cable operator as service provider and took credit
of Service tax paid by cable operator and utilised for tax payment - ST-3
returns filed enclosing TR-6 challans - Responsibility of assessee to
correctly determine tax lighility as system of assessment by jurisdictional
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(i)

(iii)

1I. In respect of the Show Cause Notice OR No. 84/2013-Adjn (ST) (Commr) -

dated 03.

)

0.R.No, 8 & 9/2016-Hyd-I Adin (ST

(SCN in O.R.No. 65/2012 & 84 /2013-Adjn(ST)(Commr.)

Residential Complex Services” from M/ s.Mehta & Modi Homes, under

Section 73 of the Finance Act, 1994;

I demand interest at the applicable rates from them on the amount

mentioned at (i) above under Section 75 of the Finance Act, 1994;
and : - ‘

I impose a penalty of Rs. 8,000/ - (Rupees Eight Thousand Only) on
them under Section 76 of the Finance Act, 1994.

12.2013:- '

I confirm the demand of service tax of Rs. 8,34,844 /- and appropriate
the amount of service tax amounting to Rs. 8,34,844/- from the
payment of Rs. 8,46,595/- made by the assessees, on their own

assessment towards Service Tax (including Education Cess and

_ Secondary & Higher Education Cess) on the value of services

1)’

(iii)

. M/s. Meh

rendered for the period from 01.01.2012 to 30.06.2012,
“Construction of Residential Complex Services” from M/ s.Mehta &

Modi Homes, under Section 7 3 of the Finance Act, 1994;

I demand interest at the applicable rates from them on the delayed
payments of service tax for the period 01/ 2012 to 06/2012 under
Section 75 of the Finance Act, 1994; and

I drop further @Hoom@&Smm contemplated in the Show Cause Notice

O.R. No. mL\MOHwﬁP&S (ST) (Comunr) dated 03.12.2013.

= ‘ - \m\ﬁ(ﬁa\b\%\\,

=7

M.SRINIVAS), vﬁ@
COMMISSIONER \ Iy

ta & Modi Homes,

. t - . '
5-4-187/3 & 4, 1%t Floor, S cé\\

MG Road,

,\,n\,

gecunderabad-500 003.  (By Speed Post) po <" 4%/»\\ ot
bl QJ\ '

Copy submitted to the Chief Commissioner, Customs, Central Excise & Service
Tax, Hyderabad Zone, Hyderabad.

Copy to:
1. The

Commissioner of Service Tax, Service Tax Commissionerate,

Kendriya Shulk Bhavan, L.B Stadium Road, Basheerbagh, Hyderabad-4.

2. The

Division, 11-5-423/A, Sitaram Prasad Tower, Red Hills, Hyderabad-5Q

OD\.._. . 1\\‘!\‘!‘ RS
3. The Superintendent of Service Tax, Tribunaj ,Sectiony=Se ice Tax
Commissionerate, Kendriya Shulk Bhavan, bww . StadigigF .Qm.&”._o,s_
Basheerbagh, Hyderabad-4. - i d\% $ 1A
Master Copy. , O\.w.,.m....a.-.m .

Deputy/Assistant Commissioner of Service Tax, Service Tax
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