ANNEXURE -6

Pl

BEFORE THE OFFICE OF THE COMMISSIONER OFF CUSTOMS, CENTRAL
LXCISE AND SERVICE TAX, HYDERABAD-II COMMISSIONERATE, 3rd
FLOOR, SHAKKAR BHAVAN, L.B.STADIUM ROAD, BASHEERBAGH,
HYDERABAD-500004 |

Sub: Proceedings under SCN O.R No, 60/2011-Adjn.(ST) Gr.X dated
23.04.2011 issued to M/s. Paramount Builders, Seciinderabad. :

We are authorised to.represent M/s Paramount Builders (hereinafter referréd
to as Noticee), Secunderabad vide their authorization létter enclosed along with

this reply.

BRIEF I'ACTS OF THE CASE:

1. Noticee is registered as service providers under the cétegory» of under the
category of “Works Contract Service” with ; the Deﬁartment vide
Registration No. AAHFP4040NSTOO1.

2. The Noticee provides Construction Services.to various customers.. Noticee

- is a partnersh.ip firm engaged in the business of cohstructic_m of

%‘esidential units. Noticee had undertaken a venture by name M/s
Paramount Residency towards sale of land and agreement of éonstruction
pertaining to the period January 2010 to Dec.ember' 2010. .

8. In respect of the residential units constructed and sold two agreements
were entered into by the Not:icee,_ one for sale of the undivided portion ol
land and thé other is the construction agreement.

4. Noticee Initially, upto December 2008, when amounts were received by
the and eventhough fhere Was a doubt and lot of confusioﬂ on the
applicability of service tax the appellant paid serviée tax in respect Aof the
receipts of construction agreement. Later, on the issue of ‘the

- clarification vide the circular No. 108/02/2009 dated 29.01.2009 by the

departinent,‘the customers of the appellant, stopped paying the service




tax and accordingly appéllant was forced to stop collécting and
discharging service tax liability on the ar\nounts collected in respect of
the construction agreement as they were of the.bonafide belief that th.ey
were excluded vide the personal use clause in the definition o[‘
residential complex
. The Departmen.t initially issued a Show Cause Notice No. HQPOR No.
BZ/QOIO—Adjn(ST) for the period 'January 2009 to December 2009 and the
'same was adjudicated and the Noticee has preferred appeal and the same has
been adjudicated and confirmed vide OIO No: 44/2010-ST dated 15-10-2010.
Subsequently, the Additienal Com_missiouer has issued a the sﬁbject periodical
show cause notice dated 23.04.2011 to the Noticee to show cause as to why:

i. An amount of Rs.4,46,403/- payable towards Service Tax, Education
Cess and Secondary and Highef eduication cess ;should not be demanded
under section73(1) of the Finance Act,1994 (hereinafter referred to as the
Act) for the period Januaﬁ( 2010 to December 2010; .

if, Intereét on the above should not be demanded under section 75 of the
Act;

ili. Penalty under sections 76 of tile Act should not be demanded from them

iv. Penalty Under Section 77 of the Act should not be demanded from them

In as much as:

a. The Notice is issued demanding the said Service Tax on the amounts received

towards agreement of Construction executed with various customers in respect
of noticee’s venture viz. M /s Paramount Residency Since the amouxllts received
are for the services rendered prior to the menclment'of Finance Act, 1994 in
the Budget 2910, should he liable to pay tax @ of 4.12% under the category of
Works Contract Service.

. There exists service provider and service recipient relationship betweeh the

builder/promoter/developer and the customer. Therefore, such services against




agreements for construction invariably attréact service tax under Section
65(105zzzza) of the Finance Ack, 1994,

SUBMISSIONS:

\

1. The Noticee submits that the impugned Notice was passed totally iémring the
factual position and also some of the submlsswn made andjudlmal decisions relied
but was based on mere assumphon, unwarranted mfe1ences and presumptlons.
Supreme Court in case Oudh Sugar Mills Limited v. UOI, 1978 (2) ELT 172 (SC) has
held that such impugned order are not sustainable under the law. On this count
alor‘1e the entire proceedings under impugned Notice requires to be set-aside.

. The Noticee submits that for the service tax to be applicable the a.part from the
service, taxable object definition also has to be satisfied. In .the instant all
residential constructions are ot taxable but only construction of residential
complex is what is intended to tax. Therefore the definition of the residential
complex has to be sgtisﬁed in order to apply service tax.

3. The definition of residential complex mentibned in section 65((91a) states that
where such a complex is for peréonal use then no service tax is payable. The
definition is extracted below:

‘residential complex” means any coniplex cémpn’sing of—

i) a building or buildings, hat)ing more than twelve residential units;

(i) a common area; and

(iii) any one or more of facilities or services such as park, lift, parking space,
community hall, common wa.te'r supply or effluent lre-atment system, located within a
premises and the layout of Such premises is approved by an authority under any law
Sfor the time being in force, but does not include a complex Luluch is constructed by a
person directly engaging any other person for designing oF planning of the layout,
and the construction of such complex is intended forpersdnal use as residernce by
such person

* Explanation.—For the removal of doubts, it is hereby declared that for the burposes

of this clause,—




(a) “personal use” includes permitting the complex for use as resider.lce by another
person on rent or without consideration;

(b) “residential unit” means a singlé house or a single apartment intended for use as
a place of residence;

. Without prejuaice to the foregoing Noticee submits that the same was clearly

clarified in the recent circular no. 108/02/2009 -ST dated 29.02.2009. This was
also clarified in two other circulars das under :

a. I". No. B1/6/2005—TRU, dated 27-7-2005

b.. F No. 332'/35/2006-TRU, dafed 1-8-2006
. Noficee submlts that non-taxability of the construction provided for an 1nchv1dual
customer mtended for his personal was clanﬁed by TRU vide its letter dated I, No.
B1/6/2005—TRU, dated 27—’_7—'2'005 (mentioned above) d'urin'g the introduction of

the le\rj/;,'tllel'efore the service tax is not payable on such consideration from
abinitio. |

Relevant Extract

“13.4 However, residential complex having only 12 or less residential units would
not be taxable. Similarly, residential complex constructed by an individual,
which is illtell;ied Jor pet'sor;al use as residence.arlld is COllStl‘lle.:ed by
directly availing services of a construction service provider, is also not
covered under the scope of.tlle service tax and not taxable”

Noticee further submits that the board in between had clarified in an indicative
manner that the personal use of a residential complex is not liable fo.r service tax in

the Circular F. No. 332/35/2006-TRU (inentioned above), dated 1-8-2006.

2. | Again will service tax be : Cominercial compléex does not fall within
applicable on the same, in the scope of “residential complex

case he constructs commercial | intended for personal use”. Hence,
complex for himself for putting seivice'ltJ.r;ouid.ed Jor construction of

it on rent or sale? : - | commercial coinplex is leviable fo service

tax.




Will the construction of an Clarified vide F. No. B1/6/ QOOS—TRU, dateci
individual house or-.a bungalaw 27-7-2005, that residential complex

meant for residence of an . constructed by an individual, intended for
individual fall in purview of | personal use as residence and constructed
service th, is so, whose - by direétly availing services of a co;1slrﬁcti011
responsibility is there for service ﬁl'ovidér; is-not liable to service tax.
payment?

'7'. Board Circular No. 108/2/2009-8.T., dated 29-1-2009 stales that the construction
for personal use of the customer falls within the ambit of exclusion portion of the
definition of the “residential complex” as'defined u/s 65(91a) of the Finance Act,
1994 and accordingly no service tax is payable on such transaction. -

Relevant extract |

“...Further, if the ultimate ownér enters into a contract for construction of a
residential complex with a promoter/builder/developer, who himself provides
service of design, planning 'aild construction; and after such construction
the ultimate owner receives such property for his personal use, then such
activity would not be suljected to service tax, because this case would Sfall
under the exclusion provided in the definition of ‘residentidl comple;vc’.. &

8. Noticee submits that with the above exclusion, no service tax is payable at all for

the consideration pertaining to construction service provided for its customer and
accordingly.the SCN is void abinitio, .

9. Further the notice has bougl}t a new iheory that the exemption for personal use as
stated in the definition would be available only if tl'le entire complex is for personal
use of ONE person. The noticee wishes to state/ that whiie iﬁterpreting the law no
words should be added or deleted. The law should be re'ad as it is in its entirety.,
The relevant part of the circular is as under ;

.JFurther, if the ultimate owner enters into a contract Jor construction of a

residential comple,x with aplomoler/bullder/deuelope; who lumselfp;ovtdes service

W

w




10.

11

12,

13.

of design, planning and construction; and after such construction the ultimate owner
receives such property for his personal use, then such activity would not be
subjected to service tax, because this case would fall under the exclusion provided in
the definition of ‘residential complex’...”

The noticee wishes to highlight that neither in the definition nor in the clarification,
there is any mention or whisper that the eiltire complex should be used by one
person for his or her residence to be eligible for the exemijlion. The exemption
would be available if the sole condition is satisfied i.e. personal use. And such

personal use, either by one person or multiple person is irrelevant.

.The noticee submits the preamble of the referred circular for understanding what

issue exaclly the board wanted to clarify. The relévant part of the said circular
(paré 1) is extracted ilCI‘CLII‘ldCl‘ for ready reference.

“...Doubts have arisen regarding the applicability of service tax in a case where
developer/ builder/ promoter enters into an agreement, with the ultimate owner for
selling a dwelling unit in (.1 res?dential comple.;c at any stage of constiuction (or
even pﬁ'or lo that) and who males construction liulcéd payme.nt...” (Para 1)

The noticee submits that from the above extract, it is cleél' that the subject matter
of the referred circular is to clarify the taxability in transaction of dwelling unif ina
residential complex by a developer. 'i“herefore the clarification aims at clarifying
exemptioﬁ of residential unit and not the residential éomplex as alleged in the
notice. |

The noticee submits that it is important to consider what arguments are
cor;sidered by board for providing this clarification. The relevant part as applicable
in the context has been extracted as under for reacdy referénce.

“..It has also been argued tha-t even if it is taken that ;sel‘yice is provided to the
customer, a single residential unit bought by the individual customer would
not fall in the definition of ‘residential complex’ as defined for the purposeé of levy of

service tax and hence constriclion of it would not attract service tax...” (Para 2)

14.The noticee submits that the argiunent is in context of single residential unit

bought by the individual customer and not the trénsactiqn of residential complex.




15. The cleulﬁcatlon has been plov1ded based on the examination o-f the above
argument among others *

16.The noticee submits the final clarification was provided by the board based on the
preamble ancl the arguments. The relevant portion of the circular is provided here
under for the ready reference_.

- The matter has been examined by the Board. Generally, the initial agreement
between the promoters/ builders/ developers and the ultimate owner is in the nature
of ¢ agreement to sell’. Such a case, as per the provisions of the Transfer of Property
Act, does not by itself create any interest in or charge on such property. The property
remains under the. ownerslup of the seller (in the instant case, the
p;ornoters/buzlders/deuelope;s) It is OlllJ after the completion of the conslruction
and full payment of the agreed sum that a sale deed is executed and only then the
ownership of the prop‘erty gets transferred to the ultimate owner. Therefore, any
service prowded by such seller zn connection ‘with the construclton of residential *
complex till the execution of such sale deed would be in the nature of ‘self-service’
and consequently would not attract ser vice lax. Further, if the ultimate owner enters
into a contract Jor cousttuétion of a residential complex wilh a
promoter/ builder/ developer, 1who hlmselfprowdes service of design, planning and
construction; and after such construction the ultimate owner receives such property
Jor his personal use, then such activity would. not be subjected to service tax,
because this case would Jall under the exclusion pro'viided in the deﬁnition of
‘residential complex’, However, in both these situations, if services of any person like

contractor, de&gnet or a similar service provider are tecelved then such a person
would be liable to pay seruzce tax:..” (Para 3) -
17.The noticee.subrhits that the clarification provided above is that -in the under
mentioned two scenario service fax is not; payable.
a. For service provided until the sale deed has been executed to the

ultimate owner.
b. For service provided by entering into coﬁstrueiion agreement with such
ultimate owner, who receives the constructed flat for his personal use.
18.The noticee submits that it is exactly the facts in their case. The first clauﬁcatlon

pertams to consxdelauon received for conshuchon in the sale deed portion. The




19.

20.

21.

22.

second clarification pertains to construction in th.e construction agreement partion.
Therefore this clarification is applicable to them ibid,

The impugned notice has very narrowly interpreted by the department without
much applicati_on of mind and has concluded that if the entire complex is put to

personal use by a single person, then it is excluded. The circular or, the definition

does not give any meaning as to personal use by a single person. In fact it is very

clear that the very reason fo1: issuance of ihe circular is to'clarify the applicability
of residential unit and not the résidential complex.

Where an exemption is granted, the same cannot be denied on unreasonable
grounds and il]ogicai interpretatién as above..In the definition “complex which is
constructed by a person directly engaging any other pel.'son Jor designing or
plamiing of the ldyout, and the coﬁstmction of such cor71pléx is intended forper‘soual
use as residence by stich person.” ‘Si‘nce the reference is “constructed.by a
person” in the definition, it cannot be interpreted as “complex which is constructed.
by ’ONE person.....” similar the reference “personal ufse as residence by such
person” also cannot be interpreted as “personal use: by ONE persons” Such
interpretation would be totally'.again'st the principles of interpretation of law and
also highly illogical.

Noticee submits that with the above exclusion, no service tax is payable at all for
the consideration pertaining to construction service provi;ded for its customer and

accordingly the SCN is void abinitio,

Without prejudice to the foregoing, noticee farther submits the various: decision

that has been rendered relying on the Circular 108 are alé under

a. M/s Classic Promoters and Dévelopers, M/s Classic Properties v/s CCE
Mangalore 2009-TIOL-1 106-CESTAT-Bang,

b. M/s Virgo Properties Pvt Limi.teél Vs CST,-Ch;nna.i (Dated: May 3 2010)
2010-TIOL-1 142-CESTAT-MAD, )

c. Ardra Associates Vs. CCE, Calicut - [2009] 22 STT 450 (BANG. -
CESTAT) . S

d. Ocean Builders vs Commissioner of C. Ex., Mangalore 2010 (019) STR

0546 Tri.-Bang ‘ '

12
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€. Mohtisham Complexes Pvt. Ltd. vs Commr. of C. Ex., Mangalore 2009
(016) STR 0448 Tri.-Bang
f. Shri Sai Constructions vs Commissioner of Service Tax, Bangalore 2009

(016) STR 0445 Tri.-Bang

23.Baspd on the above the notlicee was of the bonalfide belief that service tax was not

24,

25.

26,

27.

payable and stopped collecting and malun'g payment. Hence whexe service tax is
itself not payable then the question of 11:)11 -payment raised by the SCN is not
correct and the entire SCN has to be set aside based on these glounds only.

Further the noticee submits that i in the Finance Bill 2010 there was an explanation
added to the section 65(105)(zzzh) of the Act where the taxable service construction
of residential complex is defined, This was the first time the deeming fiction of the
service provided by the Builder was bought into the tax net. (prior to this only

contractors were- taxable) In this respect, in the clarification issued by the TRU vide

D.O.F. No.334/1/2010-TRU dated 26.02.2010 it was stated that in order to bring

Apauty in tax Lleatment among different practices, the said explanation was

insérted. The circular also clarifies that by this explanation the scope has been
enhanced. Tlus gives the conclusion of the same being prospeactive and also
clarifies that the Llansactlon between the builder and buyer of the flat 1s not
: !

taxable until ‘the assent was gwen to the Bill.. Hence this shows that the
transaction in question is not liable to service tax for Lhe pcuod of SCN.

Further ~ Nofification No. 36/20]0 ST dated 28.06. 2010 and  Circular  no.
D.0.F.N0.334/03/2010-TRU daled 0] .07.201() exempls the advances received prior o
01.07.2010, this tlself indicates 1hc1f liability of service storied for the conslrucilon

provided after 01.07.2010 and not prior fo that, hence there is no licbility of service

tax during period of the subject show cause nofice .

Without prejudice 1o the foregoing, Noticee submiis 1hat in a recent Trade Nofice
F.No. VGN(30)80/Trade Notice/10/ Puns, the 15" Feb, 201 l issued by the Pune
Commissionerate, has specmcolly clarify that no service tax is payable by the builder

prior to 01.07.2010 and c:mounls recelved prior to 1hc11 is also exempled. Since the

issue is prior o such date the same has to be set aside.,

1
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28.Without prejudice to the foregoing noticee submits that if the transaction is
considered as taxable and there is service tax liability then the noticee would be
eligible for CENVAT credit on the input services and capital goods used al.id hence

the liability shall be reduced to that extent. The SCN has not considered this and

has demanded the entire service tax.

Cum tax benefit-

29. Wi‘IHoui prejudice to fhé forégoing, assuming but .noi\.odmiHing that the service tax
is payable as per the SCN, Noticee submits that they have not colleciéd the service
tax amount being demanded in the subject SCN. Therefore the o-mount Teceived
should be considered as cum-tax in terms of Explanation to Section 67 of the
Finance Act, 1994 and the service tax has 1o be re-computed giving the noficee the .
benefit of cum-fax.

30. Without prejudice to the forego'ing Noticee had submitted in their reply the basis on
which it is evident that the circular 108/02/2009-ST dated 29.01.2009 Str;ltes that
. where a residential unit is put to personal use, and not necessarily the entire
complex, it would be excluded under the taxable service ‘Construction of Com.plex’.
Though the impugned order, without giving any proper justification and by just
reproducing e; part of the. above circular, concluded that the exclusion from taxable
“service would be available only whén the entire complex is put to personal use. The
impugned Notice has not considered any of the points statéd by them in their reply
regarding the fact that the 'abové circular explains that personal use of a single
residential unit itself would exclude it from s;zrvice tax. For this reason as well the
impugned Notice shall be set aside.

INTEREST:

Sl. Withouf prejudice to the foregoing noticee submits that when service tax itself is
not payable, the.qucsti'on of interest and penalty does nop a‘rise.

32. .Noticee further submits that it is a natural corollary that when the principal is not
payable there can be no question of paying any interest as held by the Supreme

Court in Prathiba Processors Vs. ‘UOI, 1996 (88) ELT 12 (SC).

3
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PENALTY:

Without prejudice to the foregoing, Noticee submits that service tax liability on the
builders till date has not been settled and there is full of confusion as the correct
position till date, Wlth this backgr ound it is a settled pr oposluon of law that when the
assessee acts with a bonafide belief especially when there is doubt as to statute also
the law being new and not yet understood by the common public, there cannot be
intention of evasion and penalty cannot be levied. In thls regard we wish to rely upon

the followmg decisions of Supreme Coult

(i) Hindustan Steel Ltd V. State of Orissa — 1978 ('7) ELT (J159) (sC)
(i) Akbar Badruddm Jaiwani V. Collector —~ 1990 (47) ELT 161(SC)
(iii)  Tamil Nadu Housing Board V Collector — 1990 (74) ELT 9 (SC)

Therefore on ths ground it is requested to dr op the penalty proceedings under the

provisions of Section 76.

33. Turther section 80 of Finance Act provides no penalty shall be levied under
schon 76. 77 or 78 if the assessee proves that there is a reasonable cause for the
failure. The notice in the instant case was under confusion as to the service tax
liability on tlteir transaction, therefore there was reasonable case for the failure to
pay service tax, hence the benefit under secLlon 80 has to be given to them.

34. Noticee crave leave to alter, add to and/or amend the aforesaid grounds.

35. Noticee wish to be heard in person before passing any order in this regard.

For M/s. Paramount Builders

ised Signatory

()
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