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T_his copy Is grantgd frée of cost for_the privale use of the perso'n to whom it is issued. A

i

2. Any assessee aggtieved by this order may file an appeal under Section 86 of the Finance Act, 1.99"'4 to

the Customs, Excise & Service T.‘ Appellate Tribunal, South Zonal Bench, 1% Floor, WTC Biilding, FKCCI
Complex, Kemp Gowda Road, B:Fgalore-iGO 009. R ERER R !

i - L . . ) |

3. Every appeal under the above Para (2) shall be filed within three mionths éyf the date on wh!icﬁ thé order

sought to be appealed against is received by the assessce, the Board or by the [Comunissioner] of Central Excise,
as (hie case may be: : A AR i b

L Ho N e s

RS

4. The appeal, as referred to In Para 2 above, -should be filed In.S.T,5/S.T -7:;p'rof0rrfna in
quadruplicate; within three motjths from the date on which the order sOught to be appealed against is
communicated to the parly preferring the appeal and should be acconipanied by four coples each (of

which one should be a certified copy), of the order appealed against and.the Order-In-Original which
gave rise to the appeal. i ‘ . f \ e F e
: ‘ . , : [P (T A

5. The appeal should alsb be accompanied by a crossed bank, draft drawn In favour ('J!f the
Assistant Reglstrar of the Tribinal, drawn on a branch of any nominated public secior'bank ‘4t the
place where the Tribunal is sityated, evidencing payment of fee prescribed in-Secli’orll 86 of the Act.
The fees payable are as under: L : . _ -_
(a) where the amount of service tax and Interest demanded and penalty levied by any Central Excise

Officer in the case to which the appeal relates Is five lakh rupees or less, one thousand

rupees; - P : : -
(b) where the amount of servic  tax and interest demanded and penalty levied by any Central Excise

Officer in the case to which the appeal relates is more than five lakh rupees but not exceeding
fifty lakh rupees, five thousand Tupees; - :

(c) where the amount of semcv% tax and interest demanded and penalty levied by any Central Excise
Officer in the case to which the appeal relates Is more-than filty Jakh rupees, ten thousand

‘ rupees: E s N |
No fee Is payable in the case’bf Memorandum of Cross Objection referred to 'in Sub-Secllon_A of
Section 86 ibid. : L g SN o e
B5A. _ Every application rade | efore the Appellate Tribunal, +* .. - | ®li &30 Tntae

(a) in an appeal for grant of stay or for rectification of mistake or for any. other purpose;-or -
(b)  for restoration of an appeal or an application shall be accompapieid by a fee of five hungrgd
rupees: o ! : : LT g . : kb

No fee s payable in case of an pplication filed by Comml_s_éloner undér'ﬂhis} sub-Sec;ipn.' ‘

6. The appeal should be filédd within three months from the date of c'ommun|ca\lion of the order.

the Central Excise Act, 1944 and Central Exclse Rules, 2002 and the Customs, Excise’ and Service

?. Attention Is invited lo~lh}provlsk)ns goverhlng these and other related r'halle'té;"éb'hléihed in
Tax Appellate Tribunal (Procedute) Rules, 1982.
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5412012 as Rs, 2,05, csa/-

.for the period Jan., 2010 to Dec., 2010. It was also found that {

‘records verified it was found that the appellant entered into a

%l 2, B

2,

"A.No. 201/2012(H II)STax

The subject appeal along with stay petitlon t" led by M/s Paramount Builders, 5-4-187/384,

Order-in- -Original . No 50/2012-Adjn (ST) dated 31.08.201
Servlce Tax, Hyderabad-ll Commissioner.
Respondent), wherein the Iowar authority confirmed the demand

for the period Jan., 2010 to Dec., 2010 in respect of SCN

Commlssroner of

lnterest under Section75 of FA and also imposed penalty of Rs;

. gnd Floor, M.G.Road, Secunderabad 500 003 (hereinafter referred to as Appellants) against

passed by the Additional
te_ (hereinafter referred to as
of service tax of Rs. 4,46,403/-

O.R.No. 60/2011-Adjn.(ST) dt.

23.04.2011 under Section 73(2) of the Finance Act, 1994 (FA); bonfirmed demand of applicable
f 200/- per day or at the rate of

2% of such tax per month, which ever was hlgher for the period of default till_the date of

payment under Sectlon 76 and also imposed a penalty of Rs,
FA. Further in respect of SCN O.R.No. 54/2012-Adjn.(ST) dt

1,000/— under Section 77 of the
24.4.2012, the lower. authority

confirmed the demand of servlce tax of Rs. 46 81,850/- for the period Jan., 2011 to Dec., 2012

under Sectlon 73(2) of the ‘Finance Act, 1994 (FA); confirmed
under Sectlon75 of FA and also Imposed penalty of Rs 200/- pet
tax per month which ever was higher, for the period of default

corrigendum_C.No. [V/16/35/2012- S. Tax(Gr.X), O.R. -Nos. 6
54/2012-Adjn(ST)ADC dt. 18 9.2012 was issued. correctlng the a

2. Brlef facts of the case are that the appellants are enga
s servrce Verlf catlon of their records revealed that they had unde

M/s Paramount Resldencly located at Nagaram Village, Kees
received amount from customers towards sale of land and agree

returns for the said pencd The subject venture of M/s Pararr
residential complex as it contained more than 12 residential units

demand of applicable interest
day or at the rate of 2% of such
till the date of pPayment, under

_'_Sectlon 76 and also |mposed a penalty of Rs 1,000/~ u (jter Section 77 of the FA. A
|LZO11-AdJ.(ST)ADC & O.R.No.

ount demanded under O.R.No.

ed in providing works‘contract
taken a eingte venture by name
ara Mandal R.R. District and
ment of construction of 122 flats
he appellant had not_ﬁled ST.3
ount Builders qualified to be a
Wwith common area and common

facllities like park, common water supply etc. and the lay out was approved by HUDA. From the

portion of land together with semi-finished portion of the flat an
with their customers.

under agreement of ‘construction were taxable under service tax

and Teceiver. relatlonshlp between them The total amount re

such serv[ce was Rs. 1 ,08,35,016/- durlng the penod Jan,, 2010 1

rncludlng cess worked out to Rs. 4, 46 403/-, Therefore it appear
belng welt aware of the provlslons and liability of service tax did

tax with an intentlon to evade payment of service tax and also did )

to Dec., 2010 vide O.R. No 60/2011-Adj(ST)GrX dt. 23.4.2011'

interest and proposing penal action and for the period "Jan, 2&11 to Dec., 2011 Vlde O.R.No.
54/2012-Adj(ST)GrX dt. 24.4, 2012 for Rs. 2,05,658/- along wit

action. As the issue lnvolved was same, the lower authority too

and confirmed them vide the lmpugned order and later lssued 4.

l'ate deed for sale _of undivided

d an agreement for construction

s there existed Service provider
eived by the appellant towards

Degi; 2010 and the' service tax
d that the appellants in splte of
not assess and pay the service

lcovermg the period Jan., 2010
for Rs. 4,46,403/- along with

h interest and proposmg penal
K up disposal of both the SCNs
corrigendum_ dt. 18.9.2012; as
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appeal along with stéy petition.

mentioned in para 1 aboveJ Aggrleved by the Ithgjhed order, the!. abpéllént'ﬁiéd the ..s':ubject
| g

3. A Personal heér]ng [

Prakash, Manager, Acc;iunlsi & Finance appeared and rellerated the submissions made in the
grounds of appeal. Further S| '

the impugned 010 but the sa e should be Rs. 3,59,486/- as per their bobks ofaccounls,

pers'c,m_va‘lv hgaring_, ‘__-an, g,c:j__‘evr-i_l;v-s.tgy Pet_iﬂpn: Nq, 64/20»12(H3|.I)SA.Ta.)E_ da;ted:vo:?;_itz.Z.OTZ_: wa.s‘.':'.lvss_ued
directing the appellants to déposit the total tax amounts as confirmed l.e.-Rs. 4,46,403/- and Rs.
2.05,858/-  vide the impugnad order by 17.12.2012, However pre-deposit‘of the interest and
penalties were Wwaived. |t wa; also categorically mentioned in para 5 of OISP,'tI;__ét i they do not
comply with the cbnditions :f-'pre-deposit, the appeal will be disposed -of without any _erthér

; : g oS R s - : i : -
appellants regarding waiver jof pre-deposits in their grounds of stay petition as well as during

opportunity of h_e_aring.' The &j pellanls‘ha\'/e not complied with the conditions of the Order in Stay :

Petition instead they have filed a petition seeking modification of the above mentioned stay order.

. 4. I have gone through the records of this appeal, the OISP is’sued.-Th_e pbiﬁt. for

determination before meiis whether or not (héap_peal filed by the appellants is liable for dp;svmiSSal
for hon-compliance of conditions OISP is correct or not?. : PR F

4.1. _ Before deciding the issue on'_hénd, it is pertinent to éxémfinejhe following relevant

stalutory provisions

Ty

SECTION 35F: Deposit, pending appeal, of duty demanded or, penalty levied. — Where in
any appeal under this Chapter, the decision -or order appealed against relates” to any duly
demanded in respect of goods which are not under the control of Central Exclse authorities or
any penalty levied under this ct, the person desirous of appealing against such decision or order

shall, pending the appeal, deposit with the adjudicating authority the duty demanded or the
penalty levied : - - . = g

Tribunal-is of opinion that th ' deposit of duty:demanded or penality levied would ‘cause undue
hardship to such person, the, Commissioner_’_(Appeals)]‘ or, as.the icasé may be, the Appellate
Tribunal, may. dispense with shich deposit subject to"such conditions as he or it may deem fit to
impose so as to safeguard the |interests of revenue. T : : R

Provided that where-in any particular case, the ‘[_Com._mlssloner,’(Abpeé!s)] or the Appellate
6{5

Provided further.that where an application Is filed before the Commissioner (Appeals).for
dispensing with the deposit ¢f duty demianded or penalty Jevied under :the first proviso,  the
Commissioner (Appeals) shall| where it is possible to do 50, decide stich application within thirty
days from the date of its filing.: I R R ity WL e L

4.3" 1find that as pef the iabove statutory provisions, it Is clear] qr}d _ev[si:ent:'th}alil waiver. of

deposit is a dlscrétlonary pov
vested in- Section '35F of |

that there Is no ?scope‘ of m "dification in case of stay order paséed, by?t:h,e_.- sam

. . ! 1 . Pl L e L R ;
Therefore by taking note of the statutory provisions, it Is to be c!mstrued tha_lt Section 35 F
Is a provision stipulating cor}dition for maintaining of appeal.

t
!

L l
4.4, In addition to the abovf , | also hold that in each case a ba_‘lancg belween the interest of

the exchequer and what is ju: t and fair, has to be drawn keeping 'ln' view th'e na@ztfjre of §l1e
controversy. Therefore dg‘rectloiFs to deposit the tax amount as confirimed by the lower authority

l

g RIS ‘ - ANo.201/2012(H-I)STax -

as granted on 26.1 1.20__12. 1 CASOcﬂﬂr Vs, aI'O'n'g; with Shri M.Jaya

bmitted that the total dem‘and_fpr two SCNs of Rs 6.52,061/—15 as per
1 ‘ . Requested
to take lenient view wilh regard to. pre-deposils. .- After going through “grounds putforth by the

er vested with the Commissioner (A). By exercising, the- power
EA,1944 and. also taking . into consideration the ' facls 'and
circumstances of the case, thg stay petition has to be disposed of onits own mé;ri't,,fl 'a|§6fﬁna ‘
. v . g_aulhc;rily. on

w i
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1 4 ' ) uh‘ \-' \ §L
’ A.No. 201/2()12(H-II)STax

ln the impugned order and wavier of lnterest and the penalty is hs per the discretidnary powers
vested in Section 35F. In this regard, ! rely and draw support from the following judgement
rendered by the junsdlctlonal Hon'ble High Court ln the case of Sri.Chaitanya Educational
Committee vs CCE Guntur reported in 2011 (22) STR 135 (AP) wherein it was held that 7
prlnclples to be kept in mlnd whrle considering stay appllcatlon% or dispensing with pre-deposit
and the same ls reproduced hereunder I -

4. 5 From the judrcral declsrons analyzed as above the followlnq principles would emerge which
have to be kept in mind while consldering the applications for stay- or for dlspensing with the
requnrement of pre- deposrt under Section 35F of the Central Excise Act, or under Section 129E of

~ the Customs Act, or other S|mllar provisions. '

(1) The appllcatlons for stay should not be disposed of | In a routine manner unmindful of
~ the consequences flowmg from the order requrnng the .assessee to deposit full or part
" ofthe demand; "y §

(2) Three aspects to be focused while dealing with the a pllcatlons for dispensing of pre- e
deposit are : (a) prima facie case, (b) balance of conv nience, and (c) lrreparable loss;

(3) Interim orders ought not to be granted merely becau e a prima facle case has been
. shown; B :

(4) The balance of convenience must be. clearly in favour of making of an mterlm order
' and there should not be the slightest indication of. a Ilkellhood of prejudrce to the
;>:|nterest of publlc revenue; - % , = -l L

(5)'Wh|le dealrng ,wrth lhe ‘applications - twin reqmrﬁmenls .of consrderatlon i.e.,
consideration of undue hardship, . and lmposmon af conditions to" safeguard the
interests of revenue have to be kept in view;

(6) ' When the Tribunal decides to grant full or partial stay, t has to impose such conditions

as may be necessary to safeguard the lnterests of the revenue. This is an imperative
requrrement and

- (7)  An appellate - Tnbunal being a créature of the statyte, cannot ignore the statutory
| " gurdance while exerCIslng general powers or expressly|conferred incidental powers. o
l

The above case law has been relied by the jurisdictional Hon|ple High Court in the case of

Ms. Sanghl Polymers Pvt Ltd vs CCE, Hyderabad reported in 201 1-TlOL-858-HC—AP-CX wherein
it was’ held that no lnflrmlty is dlscernable ‘with the impugned ord

er passed by the Commissioner
(A) dlrecllng for pre- deposrt of certain amounts
5. Therefore it is evrdent that the appellant has falled to col

mply with the oondi_tions .of the
stay petmon They also falled to produce any evrdence In support of deposit of tax amount. The

appeal is therefore, lrable to be dlsmlssed for non- compllance unde_r Section 35F of the Central
Excise Act, 1944 . '
. i
6. In this 'regard, I place reliance on the ratio of the following Jleclslons

2011 (271) B.L.T. 75 (Tri. - Mumbai)-

LIZER-TECHNO LOGIES LTD. vs
COMMISSIONER OF C. EX., BELAPUR ~

It is duty of nppellmzt—nssessee fo depostt amount demmuled under order passed by
' nd]udtcahng authority - Waiver thereof or part thereof 15 in dis Fretron of appellate authority




lo be exercised Jjudicially b

1944. [para 6]

(iD2009 (243) E.L.T. 420

tsed on facts pleaded bj/ parly - Section 35F of Central Excise Act,

1 ANo. 201/2012(H-1)S Tax

4

D.K. MISHRA vs COMMI

(Tri. - Del)- IN THE CESTAT, PRINEIPAL BENCH, NEW DELHI . |

SSIONER OF CENTRAL EXCISE, ALLAHABAD
|

: [
When statule regarding ||
dismissal of appeal or that 'obligation regardin

re-deposit mal]daAles that failure in that regard 'shall: result in
g pre-deposit is a pre-condition for hearing the.

appeal on merits, the auZthon'lles conslituted under the statute cannot lravel ,b_é'yond the -

statutory provisions —

7. ‘Having .rega_rd'_ to th

appellarits for failure to com
into merits,

\

T above . discussion and facts, 1 digﬁ]isé the«appeal:ifiled ‘by' the -
S ) i “1"'.‘ . !
ply with the ~ provisions of Section 35F of CEA without further going -

. {\lp/[\l/
i (br.S.L‘Méena)'
Commiissioner(Appeals-l)
Customs Cenfral Excise & Service Tax
' - Hyderabad = .

TO . . . . ‘ & . * .. '
h/ M/s Paramount Builda}Jrs, 5-4-187/384, 2" Floor, M.G.Road, Secunderabad-500 003
2

The Additional Comm;Fsloner of Service Tax, Hyderabad-II-Commissionerate.. '

3. CASudhirV.S. Mis.

Floor, Sriniketan Colo
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