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Dear Sir,

Sub: GST Audit on the accounts of M/s. Kadakia and Modi for the period from
JullT to Mar20 - Certain Objections - Issue of Sport Memo - Submission of Reply -
Reg.
Ref: Spot memo reference C.No.V/Audit-lllC-l /68/2021-22 /Gr.l4

l. We would like to bring to your notice that we are inter alia engaged in sale of

residential villas on own land under the name & style of Kadakia and Modi

Housing'. We are registered with department vide GST No. 36AAHFK87L4AIZJ

w.e.f. OL.O7.2Ol7.

2. During the audit conducted for the period Jluly 2Ol7 to March 2020, objections

were noted by the audit party ald issued the audit objections. We are herewith

making tJle para-wise submissions for the objections as under:

Pam - I: Short pa5rment of GEII due to adoptlag moag method of valuatloa

3. The audit party has observed that we have claimed excess land deduction while

discharging GST when compared with the I / 3ra deduction prescribed under Para

2 Of NOtificatiot No.ll l2Ol7-Central Tax (Rate) dated 28.06.2O 17 and required

us to pay an amount of Rs. 40,64,300/- (CGST - Rs.20,32,150/- & SGSI -

Rs.20,32,150/-) for the period from Ju1',17 To Mar2O towards the differential tax.

4. In this regard, we would like to bring to your notice that we are an owner of land

situatedatSy.No.ll3gofShamirpetVillage'shamirpetMandal'Medchal'
Malkajgiri District and during the subject period' we are engaged in construction

of villas in the project namely Kadakia and Modi Housing' and have been selling

the same to various customers'

5. Further, we would like to bring to your notice that whenever the customers come

to purchase a villa's, we have been entering into the following agreement



6. We would like to submit that the sale of land is neither a supply of good nor a
supply of service in accordance with Paragraph 5 of Schedule-Ill, therefore, we

have excluded the value towards sale of land while discharging GST and have
paid GST on amount collected towards construction service as per the AOS. The

valuation adopted by us is also supported by the Gujarat High Court decision in
case of Munjaal Manishbhai Bhatt Vs UOI 2O22-T[OL663-HC-AHM-GST
wherein the High Court has held that deeming fiction of l/3.a land deduction is
ultra-vires tJle statutory provisions wherever the actual land value is available.

Ttre relevant extract is as follows
"Thts, mandatory application of deeming fiction of 1/ 3 oftotal ogreement ualue

touards land euen thangh the acfital ualue of land. is o.scertainable is cleorlg

@ntrary to tte prouisions and. scheme of the CGST Act arul therefore ultra-uires

tle statutory prouisions. "

7. We would like to submit that from the above referred decision, it is clear that the
wherever the actual land value is available, the same can be taken as deduction
for tJ:e purpose of payment of GST and the deeming fiction of l /3.d land value as
deduction is ultra-vires the statutory provisions. Hence, we would like to submit
that the compliance made by us is in accordance with the law and there is no
short pajrment of GST.

Para - tr: Short payneat of G{tT oa a'oo,rt forfelted from the custoaer.
8. 'Itre audit party has observed that we have forfeited certain amounts from the

customers for not following the conditions laid down in the agreements entered
witi the customers during the period from Jur'17 to Mar20 and required us to
pay GST of Rs.1,O2,588/_ on the same.

9 In this regard' we would like to bring to your notice that we have received the
above said consideration to refrain the customers to not to breach trre contract
of buying an immovable property and as the customers breached tre agreement
to buy the irnftsy4lts property, the consideration received in this regard got
forfeited' with respect to the GST payment, we would rike to bring to your notice

a. Agreement of Sale (AOS) for sale of Villas which clearly speciEes the value
agreed towards sale of land and value agreed towards construction services
(Annexure-A to AOS can be referred).

b. SaIe deed towards sale of land which was registered in Sub-registrar office
c. Agreement of Construction for provision of construction services which was

also registered in sub-registrar ofEce.



that as per tJre Circular No. 178/IO/2022-GST dated 3'u August 2022 it was
clear that the amount forfeited from the customers for breaching t.Ire contract
shall be considered as only compensation or penalty and the same shall not be

treated as consideration and the transaction cannot be considered as a supply.

For ease of refererrce t]le same is extracted below:

7.1.5: S-lmllaflg, forteltute ol eancst nroneg bg a *llcr la ca* of bteaah
of 'an agteerent to *ll' ant tnnotnble prolzrqt W ilE buger or bg

Gouemment or locnl anttaritg in the event of o s:a,crr,ssful birlder failing to ast afier
winning the bid, for ollofinent of rlahfial resources, is a mere flout of moneg, as the

buger or the success.frl biclder does not get onAthing in refiirn for such forfeiture
of earnest moneg. PorlelAtrc of futnes| noncg ls sAptAza ln such csses
nd qs a consldetlatr,loa f,or tolcfrlrlg the brcoch of contracl hfi as a
cofi.pcnsrrtlort Io? tttc losses s4flered and a.s a paalty tot dlwnagn q
tte norr=s=rf.ous brgerc or bldderc. Such pagrncrtb Hrq nerclg t\ow ot
trurncy rrne not a aonslde,ruflon for ang sqplg and. are not taJcable. fhe keg

in such cases is to ansider uhether the imptgned pagments @nstitute

consideration for anotler independent contract enuisaging tolemting an act or
situation or refraining from doing atry act or sihntion or simplg doing an act. If, tle
anatcr Ls ycs, thcn lt cotr.stlf,Ittcs a'sultglg' unt i^t tc neanbq olt E Aq
ot lz,rt rlse lt ls not a $xqtplg'.

10. From the above explanation, it is precise that once it is not a supply under the

GST there is no need to pay the taxes on the same and hence, we request you to
consider the same and drop the proceedings in this regard.

Period Amourrt
forfelted

tn Rs.

CG{IT SGST Totd Remar&s

2017-18 25,000 2,250 2 ) 50 4,500 No liability to pay GST as
explained in above paragraphs2018- 19 73,934 6,654 6,654 13,308

2019-20 4,7 r,OOO 42,390 42,390 84,780 No liability to pay GST as
explained in above paragraphs.
Further, the audit party has
stated that we have received an
amount of Rs.4,7 1,OO0/- during
the period 2Ol9-2O but the same
is not factually correct. To
evidence the same, we are
enclosing the copy of ledger as
Annexure The demand



zrmount shall be reduced to the
extent of differential amount.

l l, From the above referred explanation, it is clear that the observation of the audit
party is not correct. Hence, we request you to &op further proceedings in this
regard.

12. Further, we would like to submit that the audit party has calculated the GST

@l8Vo on forfeited amounts, however, we have not collected any GST on the
same. Hence, the forfeited amounts to be considered as inclusive of tax in
accordance with Rule 35 of CGST Rules, 2Ol7 and the spot memo to that extent
needs to be dropped.

Para - III: Short pa5rmcnt of tax duc to dllference la tax rate
13. The audit party has observed that we have paid the tax at the rate of l2% instead

of 18% during tJ:e period Jul'17 to Mar'18 as specified Notification No.l l/2O17
CT (Rate) dated 2Stt June 2017 and required us to pay tJ'e short-paid GST of Rs.

54,A44/-.

Para - lV: llor-ltelrEGrt of CNII on comparlroa of Tax Ltabtltty declared ln GSTR-
1 ard GSTR-3B

15. The audit party has observed that there is a difference between the tax liability
declared in GSTR-OI and GSTR-38 for the month of June 2018 and March 2019

and required us to pay an amount of Rs.2O,11,576/-.

16. In this regard, we would like to bring to your notice that we have already paid

the applicable taxes in accordance with the amounts received from our

customers and the same has been disclosed in GSTR-3B returns. Hence, we

request you to diop further proceedings in this regard.

17. We would like to submit that just because there is a difference in details declared

in GSTR-O1 and GSTR-9, it cannot be considered as conclusive evidence to state

that there is a short payment of CST. This fact was also clarified by the CBIC in

its press release dated 4.06.2019 which reads as follows
It mag be noted that irre..specthn of when the stpplg utas declared in F0RM

GSTR-i, the principle of dedaing @ supplg in Pt. II or PL V is essentiallg diuen

bg uhen utas tox paid through FORM GSTR-3B in rcsped of s.l.tc/t sttpplies. Il

14. ln this regard, we would like to bring to your notice that we will be paying the

same tlrrouglr DRC-O3. Hence, we request you to give some time for paying the

same and requests to drop further proceedings in this regard.



t E tarc o s,rch st Wlg uj{,s Nd tt rough FORfr GSIZn-3B Munen Julg,

t E tqtc uns pald thtough FORI GS?R-38 befiien AprlL 2ola 6 trrrcr\
2079 then such supply sr.all b dcclared tn Pt V of IrORt GS?R-9.

We would like to submit that it is sulficient that if the taxes are properly paid in

GSTR-3B irrespective of the detaits declared in GSTR-O1. Hence, tJ:e issuance of

spot memo based on differences between the GSTR-ol and GSTR-3B is not

correct and the same needs to be dropped.

Para - V: hcc.! avallmeat of ITIC la GStR-gB on comparlroa slth GSIR-2A:

18. The audit party has observed tJ:at there is a difference between the ITC availed

in GSTR-3B and ITC tJ.at was reflected in GSTR-2A during the period July 2017

to March 2O2O to the tune of Rs.16,40,374l- (IGST- 4,34,196/- CGST -

Rs.6,03,o89/- & SGST - Rs. 6,O3,089/-).

19. ln tJlis regard, we would like to bring to your notice that the audit party has

considered only the months in which there is a less reflection of ITC in GSTR-24

and have ignored tJle months in which there is an excess reflection of ITC in

GSTR-2A. Once the ITC is compared on consolidated basis for a particular year,

the difference is very less and in fact there is excess reflection of GSTR-2A during

the period July 2017 to March 2O2O. Ttrc same was drawn as a table and given

below:

20. Further with respect to period 2Ol9-2O, we would like to submit tJ:.at there was

only a difference of Rs. 2,0821- (CGST Rs. l,O4ll- and SGST Rs. f ,Oall-) and

the same is shown in the table below:

Parttculara IGST CGST SGST
GSTR-38 2,959 1,918,619 1,9r8,619
BOA 2,959 1,917,574 1,917,57A

o 1,041 7,O41.

Reversed in sept'2o -489 -449
hceaa claimed 552 552

GSTR.3B GATR-2A Dillereace

Period CGAT AGAT IGST CGAT SGAT IGST CGAT SGST

2017-ta 1,88,615 12,94,M6 12,98,046 2,11,532 t2,74,275 12,74,275 -22,917 23,77 | 23,77 |
2018-19 5,6t,773 26,44,137 26,44,137 2,96,302 25,78,939 2s,74,939 2,65,471 65,t97 65,197

20t9-20 2,959 19,18,6r9 19,18,619 2,959 t7,o7,256 't 7,o7,256 0 2.l 1.363 2,1 1.363

2,42,554 3.OO.331 3,OO.331

IGS?

Totd



22. Without prejudice to above, we would like to submit that ITC cannot be denied

for mere non-reflection in GSTR-2A for the following reasons
a. ITC cannot be denied merely due to non-reflection of invoices in GSIR-2A as

all the conditions specified under Section 16 of CGST Act,2Ol7 has been

satisfied.

b. GSTR-2A cannot be taken as a basis to deny the ITC in accordance with
Section 41, Section 42, Rule 69 of CGST Rules, 2O17.

c. The fact of payment or otherwise of the tax by the suppter is neither known

to Noticee nor is veri.f,able by Noticee. T?rereby, it can be said that such

condition is impossible to perform and it is a known principle that the law

does not compel a person to do something which he cannot possibly perform

as the legal maxim goes: lcx noa-cqlt ad lnpossl}dlla a! sas held h the
case of:

o Indian Seamless S}"eel & Allogs Ltd Vs UOI, 2003 (156) ELT 945 (Bom.)

o Hico Enterprises Vs CC, 2OO5 (189) ELT 135 (T-LB). Affrmed bg SC in 2OO8

(228) ELr 161 (SC)

Thereby it can be said that the condition which is not possible to satisfu,

need not be satisfied and shall be considered as deemed satisfied.

d. In the same context, Noticee also wish to place reliance on the decision in

case of Arise India Limited vs. Commissioner of Trade and Taxes, Delhi -

2O18-TIOL-I I-SC-VAT and M/s Tarapore and Company J"rnshedpur v.

State of Jharkhand - 2020-TIOL93-HC-JHARKHAND-VAT.

e. Section 4l allows the provisional avaiknent and utilization of ITC, there is no

violation of section f6(2)(c) of CGST Act 2Ol7

f. Ttre above view is also fortified from press release dated 18.10.2018

g. Even if there is differential ITC availed, if the same is accompanied by a valid

tax invoice containing all the particulars specified in Rule 36 of CGST Rules

and the payment was also made to the suppliers, the Noticee is rightly eligible

for ITC.

h. Noticee submit that under the earlier VAT laws there were provisions similar

to Section 16(2) ibid which have been held by the Courts as unconstitutional.

21. Hence, it is precise that there is only an excess claim of ITC of Rs. 552/- towards
CGST and Rs. 552/- towards SGST and the same is within the limit of RuIe 36(a)

of CGST Rules. 2017. Ttrerefore, to this extent it can be dropped.



i. IfoUcee frrrther submlt that the fact that therc la no requlremeat to
reconclle the luvoiees reflected lE GSTR-2A vs GSTR-3B ls qloq svld6lf
froo the ameadment la Sectloa 16 of CGSr Act 2O17 vide Sectlor lOO

of Finance Act. 2O2L. Hence, there le ao requlremerrt to reverse arry

credlt ln the abseuce of the legal requlrement durlac the subJect perlod.

J Stmilarlv. lt lE oalv Rule 36141 of CGIST Rules, 2O17 as bserted w.e.f.

09.1O.2O19 has maadated the coadltloa ofreflectloa ofveador lnvoices

ta GSTR-2A wlth adhoc additloa of the 2Oo/o lwhlch ras later chaaged to
1O% & further to 57o1. At that tl'rie. the CBIC vlde Clrcular l23l42l20l9
daled 11.11.2O19 categorically clarllled that the matchlas u/r. 36141 ts

required ooly for the ITC awatled after 09.1O.2O19 and Eot Drior to that.
Eeace. the denlal of the ITC for -re0ectioa tD GSTR-2A ls ltrcorect
durhg ttre subJect perlod.

k. Noticee submits that Rule 36(4), ibid restricts the ITC on the invoices not

uploaded by the suppliers. However, such restrictions were beyond the

provisions of CGST Act, 2Ol7 as amended more so when Section 42 & 43 of

CGST Act, 2017 which requires the invoice matching is kept in abeyance and

filing of Form GSTR-2 & Form GSTR-3 which irnplements the invoice

matching in order to claim ITC was also deferred. Thus, the restriction

under Rule 36(4), ibid is beyond the parent statute (CGST Act, 2017) and

it is ultra vires. In this regard, reliance is placed on the Apex Court decision

in the case of Union of India Vs S. Srinivasan 2Ol2 1281l.ELT 3 (SC) wherein

it was held that "If a rule goes begond the rule making pouter anferred bg the

stofiie, the same lns to be deciared ultra uires. If a rule stpplants any
provision for uhich power has not been onferred, it beames ultm vires. The

bosic test is to determine and ctn:s;ider the sanre of pouer uhich is relato.ble

to the rule. Similarfu, a rule must be in amrd with the parent statute as it
cannot travel begond it.' (Para 16)

Once any ruIe is ultra vires, t.lle same need not be followed. Hence, the
proposition to deny the ITC stating that invoices not reflected in GSTR-2A

require to be dropped.

l. Noticee submits that Section 76 of CGST Act, 2Ol7 provides the recovery

mechanism to recovery the tax collected by the supplier but not paid to the
govemment. Further, Section 73 and 74 also provides the recovery

mechanism to recover tJle GSt collected by way of issue of notice. In this
regard, Noticee submits that the revenue department cannot straight away



issue notice to the recipient of goods or services without exercising the above

referred powers.

m. Noticee submits that without impleading tJ e supplier the department cannot

deny ITC to tJle recipient. Further, Section 16(21 of CGST Act, 2O17 states

that if the tax is not rerrritted by the supplier the credit can be denied and to

ascertain tJre same, tJ e department should implead the supplier first. ln the

instant case, no such act is initiated by the department against the supplier

instead proposed to deny the ITC to the recipient which is not correct.

n. Noticee submits that if the department directly takes action against the

recipient in all cases then the provisions of Section 73,74 and,76 would be

rendered otiose, which is not the legislative intent. Further, Noticee submits

tJ:at the depaitment cannot be a mute spectator or maintain sphinx like

silence or dormant position

o. Noticee wish to rely on recent decisions in case of

! M/s. D.Y. Beathel Enterprises Vs State Tax officer (Data Cell),

(Investigation Wing), Tirunelveli 2O21(3) TMI lo2O-Madras High Court

F Jurisdictionaf High Court decision in case of Bharyanagar Copper kt
Ltd Vs CBIC and Others 2O2L-TIOI-2143-HC-Telangana-GST

> M/". LGW Industries lirnited Vs UOI 2O2l (l2l TMI 834 -Calcutta High

Court

! M/s. Bharat Aluminium Company Limited Vs UOI & Others 2O2l (6) TMI

1052 - Chattishgarh High Court

23. As held by Honble Supreme Court in Tata Chemicals Iimited v Commissioner,

2015 (320) ELT 45 (SC) when the law requires a particular thing to be done in a

particular manner, it must be done in that manner only or not done at all.

Therefore, ideally, the recipient cannot be asked to comply with this condition

and reverse ITC when he has no mechanism to ensure whether the supplier has

paid tax to the government or not.

Para - VI: Iloa-tevorsal of ITIC on tecelpt of Credlt lIote:

24. The audit party has observed that we have not reversed the ITC to the extent of

credit notes reflected in GSTR-2A amounting to Rs' 33,788/-for the period July

2Ol7 to March 2020 and required us to reverse the same.

25. In this regard, we would like to bring to your notice t].at while availing the ITC

in monthly GSTR-3B returns, we have reduced the ITC to be reversed on credit



notes and availed only the net ITC in the GSTR-3B returns. This shows that we

have already reversed the ITC on such credit notes and the observation of the

audit party is not correct. We have not gained any extra benelit from this exercise

and the only issue is the separate disclosure of ITC reversals in GST-3B returns.
Hence, we request you to drop further proceedings to that extent.

Para - VIII: Iloa-pa5znent of GGff under RCf as per rectloa 9l4f of CGSI Act,
2Ol7 ot Rert peld ard handt chrtg$ to Ur-legbtcrcd pereoa:

26. The audit party has observed that we have not paid GST under RCM on Rent

paid during Jul'17 - Oct'17 to unregistered persons and required us to pay an

a.mount of Rs. 14,960/-.

27. In this regard, we submit that the Section 9(4), ibid specifies all procurements

from unregistered persons (hereinafter referred to as URP) liable in the hands of
the recipient. However, an exemption was granted to URP vide notification No.

a/2017 - Central Tax (Rate) d,ated,28.06.2O 17, effective from lstJuly2017with
the exception carved out by way of a proviso to such notification, whereby if the
URP in a day exceeds Rs. 5,000/- no exemption would be applicable.

28. Subsequently, this proviso was omitted vide Notification No. 38/2O17 - Central
Tax (Rate) dated 13.10.2017 whereby all URP were exempt. Howwer, the said

notification did not speci$ the effective date and also did not have any saving

clause.

29. We submit that the omission of the proviso vide notification No. 38/2017-CT(R )

dated 13. l0.2O17 ibid would mean deletion of such provision completely from
the statute book as if it had never been passed, and the statute must be

considered as a law that never existed. Further, if there is no saving clause in
favor of pending proceedings then it can be reasonably inferred that the intention
of the legislature is that the pending proceeding shall not continue but a fresh
proceeding for the same purpose may be initiated under tJle new provision.
Therefore, we submit that the proviso which was omitted by the Notification No.

38/2017-CT(R ) dated 13.10.2017 ibid, which resulted in all the URps becoming
exempt, is deemed to have effect from Ol.0Z .2012 , Therefore, we are of the belief
that the GST is not required to be discharged on the supplies received from
URP's.

Para - DE: Inegular avatlmeat of Iaput Tex Credlt lSecttoa lZ(S|f :

30. The audit party has observed that we have availed ineligible ITC of Rs. g4,ls4l-
towards certain invoices where availment of input tax credit is inadmissible as
per the section 17(5) of the ccsr Act, 2orr for t].e period from JullT - Mar2o.



31. In this regard, we would like to bring to your notice that we will be reversing the

sa'ne through DRC-O3. Hence, we request you to consider t-l.e same in t}is
regard.

Para - l[: Short pa5rmeat of tax aguinst the tax ttability declared ia table 9P of
GSnR-9C

32. The audit party has observed that there is a short payment of tax for the period

April 2Ol9 to March 2O2O and required us to pay an amount of Rs.4,73,924 /-.

33. In this regard, we would like to bring to your notice that we have paid the short
t of tax various DRC-O3s mentioned below:

34. From the above table, it is precise that there is no short Pa5ament of tax as

mentioned by the audit note and the same needs to be dropped.

Para - E: Short payment of hterest towards late Palrmeat of tax

35. The audit part5r has observed that there is a delay in payment of tax for the period

Jrtly 2Ol7 to March 2018 and required us to pay an amount of Rs.1,960/-.

36. ln this regard, we would like to bring to your notice tJ:at we are accepting the

same and will be paying the same through DRC-03 and requests you to consider

the same.

sl
No Partlculars CGST SGST

Deblt entty
I{o. Date

A GSTR 9 Payable 1,62t,219 t,621,2t9
B Less: GSTR 9 Paid 1344,257 73a4,2s7
C Short paid (A-Bl 236,962 236,962
D Less: Interest on Cust

DRC-O3 tt7,970 117,970
DI36032101
24766 30l03/2t

t4,571
DC3603210
151 I 15 30 l03 /21

E
14,571

DI36032101
2a771 30103/21

F Less: Material Issued to
Contractor DRC 03 51,444 51,444

52,977 52,977G Net Dtff (C-D-BF|

{39,908)
H

(39,9O8)
I IXlfereace lG-El 13,070 13,070

13,o70 13,o70
Dr36032101
28779 30l03/21

J kss: Paid through
DRC.03

o oK Short paid of tax (IJl

Less: RCM DRC-03

Lcss: Excess tax paid in
2Ol7-18 and 2018-19



In view of t.I:e above discussion, we understand that the information submitted above

is taken into consideration and accordingly the audit objections to be closed with no

further action in this regard.

Kindly do the needful and acknowledge this letter.

Thaaldag you,

Youn tnly,
For U/s. KedeHe and Uodl Eoushg

Authorlzed Signatory

Annexurea:

I. Sample copy of Agreement of Sale, SaIe deed and Construction agreement

II. DRC-03s dated 3O.03.2O21


