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Custems, Central Excise and Service Tax Appellate Tribunal,
1** Fleor, Rear Portion of HMWSSE,

Khairatabad, Hyderabad - 500 ﬂl]-ﬂ-.
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Sub: Filing of App=al to Appellate authority in Form ST-5.
Ref: Order-In-Appeal No. HYD-SVTAX-SC-AP2-062-22.23 (AFP-1I) dated 31.10.2022

poriaining o M /s, Gresnwood Estates.

b3

We heve uosn avthorized by M/s. Greenwood Estates to submit an appeal to the
above refurved Order-in-Appeal Mo, HYD-SVIAX-SC-AP2-062-22-23 [APP-II] dated
31.10.2022 and represent befare this Hon'ble CESTAT and to do heceSsaTy
cormeepIndenee in the above refarred matter. A copy of authorization iz attached to

the appoai.

- In this regara, we are herewith submitting the appeal in Form ST-5 along with

“i:thorization letter and other annexures referred in the appeal along with this letter.
We pave also attached the Demand Draft No 905529 dated 03.02.2023 {or an
amount of Bs 10,000 towards appeal fees.

We shall be glad to provide any other information in this regard,

Thanking You,

Yours farthfally,

For M/s. Hiregange & Associates LLP
Chartered Accountants

cAVenkata Prasad
Partner
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IN THE CUSTOMS, CENTRAL EX!

Eetween:

M /s.

#5-4-187/3 & 4, 11 Floor,
Soham Mansion, MG Road,
Secunderabad-500003

Vs,

FORM 8T -

5

[See rule 9{1))
Form of Appeal to the Appellate Tribunal under sub.- Section (1) nfﬂauthn
86 of the Finance Act, 1994

TRIBUNAL:
APPEAL No. BT/ cccciivenians

Grecnwood Estates,

*

------

The Principal Commissioner of Central Tax,
Secunderabad GST Commissionerate,

GST Bhavan,
Opp. L B Stadium Road,
Hyderabad -500004 sans Respondent
01(a)| Assessee Code AAHFOO0711BSTO01
[k} Fremmes Code =
{e] | PAN or UID AAHFGO711B ]
(e] | E-mail Address isyaprakashfmodiproperties.c
(f} | Phone Number gﬂﬂsﬁﬁ'ig'?al
(g} | Fax Number _ -
0Z. | The Designation and Address of the | Commissioner of GST & Ceplral
Authority passing the Order Appealed | Tax (Appeals- I} Commissionerate.
SR GST Bhavan ,7% Floor, Opp. L.B
Stadium, Basheerbagh, Hyderabad
. — 500 004
02, |Number and Date of the Order | Order-In-Appeal No. HYD-SVTAX- |
appealed against SC-AP2-062-22-23 (APP-II) dated
31102022
| 04. | Date of Communication of a copy of | L2 L. Zma%
the Order appealed against
{05, |State or Union Territory and the| Telangana, Secunderabad GST
Commissionerate in which the order | Commissionerats
or decision of assessment, penalty,
wis made =
06, |If the order appesled against relates | No
o more than -one Commissionerate,
menton the names of all the
Commisgsionerate, so far as it relates
to the Appellant
07. |Designation and address of the| Additonal Commisgioner  of
adjudicating authority in case where| Central Tax & Central Exclse,
the order appealed against is an order | gooynderabad  Commissionerate,
| of the Commissioner [Appeals) GST Bhavan, L.B. Stadium Road,
Basheerbaph, Hyderabad - 500




03,

Address to which notices may be sent
to the appellant

M/s. Hiregange & Associates LLP,
Chartered Accountants, 4t Floor,
West Block, Srida Anushka Pride,
Road No. 12, Banjara Hills,
Hyderabad - 500 034

wnkgtagr&sai@]jgeggggg,cum
8078114334

{And also copy to the Appellant)

Address to which notices may be sent
to the Respondent

The Principal Commissioner of
Central Tax, Becunderabad GST
Commissionerate, GST Bhavan,
Opp. L B Stadium Road,
Hyderabad -500 004

10,

Whether the decision or order
appeaped againat  involves  any
gquestion having a relation to the rate
of Service Tax mf’:ﬂ the value of goods
for the purpose of assessment.

s

Description of service and whether in
‘negative list’

No

-

Period of Dispute

Jan’l0 to- Dec'l0 and Jan'l] to
Dec’l1

Amount of service tax, if any
Demanded for the period of dispute

Rs. 45,81,201/- for the period
Jan'l0 to Dec'l0 and Rs.
44,65,371/- for the period
Jan'll to Dec’ll ufs 73(2) of
the Finance Act, 1994

Amount of interest involved up to the
date of the order appealed against

Az applicable u/s 75 of the
Finance Act, 1994

Amount of refund if any, rejected or
disallowed for the period of dispute

HA

Amount of penalty imposed

RBs. 4,58,120/- for the period
Jan'ld to Dee'l0 and Rs.
4,46,537 (- for the period Jan’l1 to
Dec'll u/s 76 of the Finance Act,
1994 and Rs. 10,000/~ Section 77
of the Finance Act, 1994,

L4{1]

Amount of service tax or penalty or
Interest deposited. If so, mention the

| amount deposited under each head in

the o,

An amount of Bs. 47,80,786/- has
been  already paid, through
CENVAT Rs.2329887/- and
through cash of Rs.23,50,899/-,
The same can be adjusted towards
mandatory pre-deposit in terms of
sectionn 35F of Central Excise Act,
1944 as required {Copy of challans
enclosed as .ﬁ.nnua:um_ﬁ_g_'l

{x3)

If not, whether any application for
dispensing with such deposit has
been made?

Mot applicable

15.

Does the order appealed against also
involve any central excise duty
demand, and related fine or penalty,
so far as the appellant is concerned?

No

1a.

Diopes the order appealed apainst also
involve any customs duty demand,
and related penalty, so far fls_ﬂ:m

: a =
appeilant is concerned? Pt

No




| 17. | Subject matter of dispute in order of {i] Taxability
priority (please choose two items from | (i) Others
the list below)
[i) Taxability = S1. No. of Negative List.
il Classification of Services
itijApplicability of Exemption
Motification No.,
iv) Export of Services
v Import of Services
vi] Point of Taxation
vil) CENVAT
viii) Refund
ix) Valuation
x} Others] = i
18. |Central Excise Assessec Code, if | Not Applicable
registered with Central Excise
19, |Give details of lmporter/Exprier | Not Applicable
Code [IEC], if registered with Director
General Of Foreign Trade B
20. |[If the appeal is against an Order-in- | Order (DE NOVOQ] NO: D5/2021-
appeal of Commissioner (Appeals), | 22.SEC-ADJN-ADC{ST dated
the Number of Order-in i 26.07.2021
covered by the said Order-in-Appeal. i
21. | Whether the respondent has also filed | No. As  per linowledge of the
Appeal against the order against| Appellant
which this appeal is made,
22, | If answer to serlal number 21 above | No
is Yes', furnish details of appeal. |
23. |Whether the appellant wishes to be | Yes. At the earliest convernience of
Heard in person? this Hon'ble Tribunal.
24. | Reliefs claim in appeal To set aside the impugned order
and grant the relief clairmed.

of the Appallant




STATEMENT OF FACTS

A M/fs, Greenwood Estates (hereinafter referred to as ‘Appellant) Is mainly

engaged in the sale of residential houses to prospective buyers while the

units are under construction. For the said purpose, the Appellant enters

into ] te

& th thalr

one iz for =

af

undivided portion of land together with semi-finished flat (sale deed)
and another one is construction agreement for undertaking

construction. Bale deed is registered, and appropriate ‘Stamp Duty"
has been digcharged on the same.

B. The detsils of amounts received from customers is as follows,
Jan 2010 to Dec 2010
Deseription Receipts Non-taxahble Taxahle
Sum towards sale deed Re.4,07. 44617 | Rs.4,07 44 617 Nil
sum towards agreement of | E=.5,32,30 88
| Construction Rs.9,32,39,887 Nil 7
| Sum towards other
taxable receipis Fs.13,28,697 Nil | Rs.13,29697
Sum towards VAT, Regn.
charges, etc - Rs.1,11,458,364 | Ba.1,11 48 364 il
Rs.10,64,62,56 | Rs.5,18,92,98
Total 5 1| 5,45,69,684
Jan 2011 to Dec 2011 -
Description Receipts Non taxable Taxable
Sum towarnds sale deed R=.4,28 44,626 | Bs 4,28 44 626 Nil
l Sum towards apreement -
of Construction Eg.5,50,55,88] | Mil E= 5,50,55,881
Sum towards other |I
taxable receipts Es. 11,40,800 Ml Eg, 11,40 800
Sum towards VAT, Begn,
charges, etc Rs.96,23,950 | Rs.96,23.950 il ]
Rs.5,24,68,57

Rs.10,86,65,25
7

Total 6| R5.5,61,96,681
C. The approximate liability for the impugned period are as follows {Approx):
Jan 2010 ta | Jan 2011 to
Particulars Dec 2010 Dec 2011
| (ross receipts 10.64,62,565 | 10,86,65,257
Less: Amounts received for the pesiod Mot
January 2010 to June 2010 4,971,37,873 Applicable
Amotunt received during the period July ot
2010 to December 2010 5,893,249, 604 Applicable
Less: Sale Deed value 407 44 617 4.28.,22 626
i Less: VAT, Hegistration Charges and other
non-taxable receipts 1,11,48,364 96,23,950
Taxable Value 74,231,711 5,62.18,68]1
ST Liability @4.12% AA057:,3,06,186 | 23,16,210
_____.:Iﬁ ‘f___,‘-”’f



I_ Total Service tax payable 26,22,.396 |
| Service Tax paid . 4?,,3!].‘?3&1
l Payable/(Excess paid) [21,58,390) |

As seen from the above table, an amount of Rs. 47,80,786/- has already
paid towards service tax on the amounts received from customers against
the liability of Rs, 26,22.396/- resulting in excess payment of Rs.
21,58,390/-.

The levy of service tax on above arrangements has seen 8 fair share of
litigation and amendments. In 2009, there was no clarity on whether
service tax was payable or not. However, the Appellant chose to pay service
tax under protest on the amount received towards the "construction
agreement” on the basis of law as understood by them. Thereafter, based
on Circular No. 108/2/2009 ST dated 29,01.2009, the Appellant believed
that service tax was not payable and therefore discontinued payment of
service tax on the said “Construction agreements”,

As Appellant has stopped making payment of Service Tax, the Anti Evasion
departmant initiated the proceedings against the Appellant and varous
statements were recorded. In the ahove context, a Show Cause Notice [BCH]
dated 21.05.2010 for the perdod from January 2009 to December
2009("First SCN”) was issued againet the Appellant,

Subsequently, periodical S3CN's dated 23.04.2011 & dated 24.04.2012
{"3econd SCN& Third SCN") was issued for the pedod from January 2010
to December 2010 and January 2011 to Decemnber 2010 (copiss enclosed
as Annexure 2L & M. The said SC's were issued alleging that:

“As seen from the records, the assessee entered into 1) a sale deed for sale
of undivided portion of land together with semi-finished portion of the flat
and 2} an agreement for construction, with their customers, On execution af
the sale deed the right in a property got transferred to the customer, kence
the construction serviee rendered by assessee thereafter to their

eustomers under ant o ction oare ble und
service tax as there exists service provider and receiver relationship

belween them. As there ﬁtm!mi_fgﬁ;@ fear afpmpmr,t.l_u'n}ﬁu_diin
i

o
iy _'_‘__,..-""-’-.. »
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execution of said construction agreements, it appedars that the services
rendered by them after execution of sale deed against agreements

ef congtruction to each of their customers O d ey
ady sold ¢ sale are toxeble services
coniract servica™

H. The aforesaid Show Cause Notices were adjudicated vide a commeon Order-
in-Original No.51/2012-Adjn (STHADC) dated 31.08.2012 wherein vide
Para 17 of the impugned Order stated as follows

"Various flats have been sold by them to various customers in fwo states.
First, they have executed a sale deed at semi finished stage by which the
cwnership of the semifinished flats was transferred to the customer.
Appropriate stamp duty was paid on the sale deed value. No service toax
been demanded on the sale deed value in light of Board Cireular dated
28.01.2008. After execution of sale deed, they have entered into another
agreement with the customer for completion of the said flats and the service
tax demand is confined to this agreement”

. From the above Para, it is clear that the OIO dated 31.08.2012 accepted

that service tax was not demanded on sale deed value, however, OI0 dated
31.08.2012 erred while quantifying the demand as it has included the
ampounts received towards Sale deeds alan,

J.  Appellant has filed an Appeal before the Commissioner [Appeals) against
the a=id order along with stay application. The Commissioner (Appeala)
vide Order-in-Appeal No 39/2013 (H-1T] 2. Tax dated 27.02.2013 did not
agree an the contentions of personal use but he did find merdt in the
Appallant plea of re-quantification and therefore remanded the matter baclk
to the Original Authority to re-quantify the value of taxable services after
verification of the details.

K. Against the above referred OIA, Appellant has filed an appeal before
CESTAT and CESTAT vide Final Order No.20401/2014 in
ST/Stayf27332/2013 in ST/27017/2013-DE dated 25.03 2014 stated as
follows

It was submitted by the both sided that the issue is not only re-
quantification but also verification of certain focts and aspects of law which
have already been confirmed by Commissioner {appeals). Instead of going

into issue which will resull in a decision on ﬁ:ﬁ&;rt nfa;%aﬁjeisﬁzj
S
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appropriate that the litigation should be merged into one rather than having
separate parallel Htigafion going on, therefore it was submitted that the
matter ma be remanded to the sriginal adiudicating autherity and he may
be directed to decide all the issues in respect af both to show couse notice
and also under take re-guantification as directed by the Commissioner
foppeals). We find the submission to be reasonable. At the same time, since
the observations of Commissionerfappeals| and conclusions have not bear
accepted and appeals have been filed, it would not be appropriate for us
to remind the matter without allowing appellant to present their case again
on the aspects which have concluded By the Commis=sioner
fappeals). Therefore, while remanding the matter after setting aside the
impugned order, we direct the original adjudicating authority to eonsider
all the issues a fresh and pass a well —reasoned order, as fur as re-
quantification is concerned whenever there is no dispute , The re-
guantification can be done as directed by Commissioner {appenls),
Whatever there are dispute the matter can be decided by odiudiceting
authorify, by passing a well reasoned and detailed order. It is made clear
that the amounts already deposited need not refunded Just becouse the
impugned order has been set aside till the issue is decided. ”
Subsequently, the adjudicating authority has granted personal hearing

wherein the authorized representative requested 10-day time to give the
documents for computations and written submissions.

The Appellant vide its letter dated 22.12.2015 has given working of receipts
and the attribution of the said receipts towards sale deeds, construction
agreements and other non-taxable receipts. The details were submitted
along with copies of agreements, financial statements and ledger copies,
The Additional Commissicner has passed OIO No. 83/2016-Adjn({ST){ADC)
dated 09.06.2017 re-confirming the demand and rejected the submissions
for re-quantification citing that documents were not properly submitted
{Copy of OIO is enclosed as Annam:a‘i].

Appeliant has filed an appeal before Commissioner (Appeals-11) (Copy of ST-
4 is enclosed as Annexure !V ) and appeared for personal hearing on
15.03.2018,

Subsequently, Appellant received Order-in-Appeal HYD-EXCUS-8C-AP2-

0025-18-19-3T dated ET,M.EGIS,_:;'{%? of OlA iz enclosed as

;
S
:
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Annexure % | confirming a part of the demand and remanded back for re-
quantification. The Appellant has filed an appeal against the above referred
order before CESTAT, Hyderabad to the extent aggrieved vide Appeal Mo,
3T/31034/2018-DB and the same is pending for disposal.

Maanwhile, the adjudicating authority has initiated the remand
proceedings and scheduled the personal hearing, Despite of requestng to
keep the proceedings in abeyance till the disposal of appeal by CESTAT,
the Additional Commissioner of Central Tax vide Order (De MNove) No.
05/2021-22-SEC-ADJN-ADC{ST} dated 26.07.2021 has passed an order
confirming the demand which is as follows:

{a} In respect of Show cause notice O.R. No.61/2011-Adin{ST) dated
23.04.2011

a. Iconfirm the demand of an amount of Rs 45,81,201/- fincluding Cess)
[Rupees Forty-Five Lakh Eighty-One Thousand Two Hundred and One
only] being the Service Tax payable on the taxable services rendered
during the period from January 2010 to December 2019, in terms of
sub-zaction (2] of Section 73 of the Finance Ao, 1994, against M/s
Greenwood Estates, Secunderabad.

b. interms of Section 75 of the Finanoe Act, 1954, [ order M/ s Greemuwond
Estates to pay inlerest at appropriate rates, on the Service Tax payable
as mentioned at 51 No, ([ above,

¢. I impose a penalty of Rs.4,58,120 /- [Rupees Four Lakh Fifty-Eight
Thousand One Hundred and Twenty only] (being 10% of the ST
payable] on M/ s.Greenwood Estates, Hyderabad, under Section 76 of
the Finance Act, 1904, for faiture to pay Serdee Tax

d. Iimpose a penalty of Rs. 10,000/ - (Rupees Ten Thousand Only) on M/ s
Greenwood Estates, Hyderabad, under Section 77 of the Finance Act,
1294, for failtre fo declare the right taxable incomes in their ST-3
retum

(B} In respect of Show cause notice O.RNo.52/2012-Adjn. (ST} dated

24.04.2012

e, [ confirm the !:!srnﬂnd af an amottnt :;u_il"Rs 34,85 3714+ / - fincluding
Cess) [Rupees Forty Four lakh Sixty Five Thousand Three Hundred and
Sewventy One only] being the Service Tox payable on the taxable services
rendered during the period from Jonumy 2011 to December 2011, tn
terme of sub-zection (2] of Section 73 nfths Finanoe Act, 1994, against

MY s Greentvood Estates, Semndsm.ba& \'/Q
I 4 -"...I“I. .' ||||I

Ly
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b. In terms of Section 75 of the Finance Act, 1994, [ order M/s Greenwood
Estates to pay interest at appropriate rates, on the Service Tax payahle
as mentioned af 51 Na, fi) abave.

¢. ! impose a penalty of Rs.4,96,537/- [Rupees Four Lakh Farty Six
Thousand Five Hundred and Thirty Seven only 1 {being 10% of the ST
payablef on M/s. Greenwood Estates Hyderabad, under Section 76 of
the Finance Aci, 1994, for failure to pay Service Tax

d. I'impose o penalty of Rs. 10,000/- (Rupees Ten Thousand COrlyl on
M/ =.Greenwood Estates, Hyderabad, under Section 77 of the Finance
FellirT.

R. Aggrieved by the above order, Appellant filed an Appeal against the above

referred order before Commissioner of Central tax (Appeals-II), Hyderabad
who passed impugned order vide Order-In-Appeal No. HYD-SVTAX-SC-
AF2-062-22-23 (APP-T1) dated 31.10.2022 uphelding the Order-in-Original

(Copy of Order-in-Appeal is enclosed as Annexure i 1.

Aggrieved by impugned order, which is contrary to facts, law, and evidence,
apart from being contrary to a catena of judicial decisions and beset with Erave
and incurable legal infirmities, the Appellant prefers this appeal on the following
grounds (which are alternate pleas and without prejudice 1o one anothar]

amongst those to be urged at the time of hearing of the appeal.




1)
GROUNDS OF APPEAL

Appellant submits that the impugned order is ex-facie illegal and untenable

in law gince the same Is contrary to facts and judicial decisions.

Without prejudice to any other submissions made hereunder, the
Appellant submits that the first appellate authority failed to give any
finding on the submission that present proceedings and the issuance of
the impugned Order in Original were without authority of the law as the
provisions of the Finance Act, 1994 which authorizes the levy and
eollection of Service tax were repealed in terms of Section 19 of Constitution
[ene hundred and first amendment} Act, 2016 read with Secton 173 of
CGST Act, 2017, Further section 174 of CGST Act, 2017 as amended only
aaves the proceedings already instituted before the enactment of the CGST
Act, 2017 (w.e.f. 01,07.2017) whereas the issuance of the impugned SCN
was initiared after 01.07.2017. The impugned order passed should be set

aside on this ground alone.

In Re: Impugned Order is not valid

3

Appellant submita that various submissions on facts and law were made
before the Ld. Appellate authority which were neither accepted nor
negated. Hence, the impugned order being non-speaking, should be set
agide on this ground alone.

Appellant submits that with due respects, the impugned order is passed
without appropriately considering the nature of the activity, the perapective
of the same, documents on record, but creating ite own assumptions,
presumptions and surmises, ignoring the statutory provisions. Supreme
Court |'.n.. the case of Qudh Sugar Mills Limited . UFOL 1878 (2} ELT 172

(5C) has held that such orders are not sustainable under the law,

The issue 18 no more res integra in view of the order passed by this Fonble
CESTAT, Hyderabad in the Appellants cwn case for the period April 2014
to March 2015 wide Final Drdcr H::I PH"E lD'TEfEDlQ dated 19.11.2019

""‘:-..L-r""t {'.1?" J/
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where the Hon'ble CESTAT remanding the matter to adjudicating authority
directed the adjudicating authority to re-guantify the demand after
excluding the value of sale deed by censidering the allegations made in the

Show Cause Notice.
In Re: Re-quantification of demand

6. Appellant at the outset is contesting the demand of service tax and other
aspects in the above referred OIA dated 27.04.2018 which has remanded

the matter to lower authority inter alia that:

a) There is no service tax liability on the builder during the period prior to
01.07.2010;

bl The ‘sale deed’ value shall be excluded while arriving the taxable value:

c] Amount received towards registration charges, atamp duty etc., shall

be excluded while arriving the taxable value;

Accordingly, Appellant has filed an appeal before Hon'ble CESTAT, Hyderabhad

vide appeal No. 5T/31034/2018 which is pending for disposal. As the same OIA

is already appealed before the Hon'ble Tribunal, Appellant humbly requests this
ESTAT. Hyderabad

7. Appellant further submits that most of the submissions made in the appeal
with regards to re-quantification were not properly appreciated while
passing the impugned order. The following submissions are once again re-

produced hereunder:

il Without prejudice to above, Appellant submits that the Orderin-
Appeal which has remanded the matter to lower authority vide Para
12, set side para 5(a)(i] and 5(bj{i} OIO No. 83/2016-Adin{ST){ADC)

dated DR.06.2017 and directed to examine the following; -

8. Examine the evidence presented in the CD regarding the

appellants residential unit-wise liability under the composition
scheme, F/ ' _:IJ b_ﬁ'—‘



i}
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b.  The elements of VAT (if any), and value of goods whose title stands
transferred as sale alone is excludible, the same may be exciuded

c. Registration charges/ stamp duty are not excluded in the
compaosition scheme, hence tnchudible for assessment to WCS: it is
expressly clarified that land is not goods for the purpose of
composition scheme, and the land valie mentioned in the sale
deed is includible for assessment under composition schame;

d. There is a force in the confention that the electricity water charges
are collected and paid to the utilities for the corresponding services;
that the same represent reimbursable expenses out of the ambit of
the levy, as settled by the Apex court in the UNTON OF INDIA Vs
INTERCONTINENTAL CONSULTANTS AND TECHNOCRATS PVT
LTD (2018 {10) G.8.T.L 401 (S.CJJ; therefore I hold that the same
shall be excluded from the assessment of tax; and that cum-tax
benefit shall be extended under sec 67(2) on the values included

jrom the sale dead,

Consequent to above referred remand directions, Appellant has filed
the remand submissions submitting the details of amounts collected
towards VAT, water and electricity charges (other non-taxable
receipts). In this regard, Appellant submits that the Order in Original
No. 83/2016 has vide Para 5.5 has given a Anding that "the assesses
has not provided any workshests to show that how he has armved af
the guantification for deductions as tabulated by him in written
submissions, Since there 15 no basis for the tobuletion made by the
assesses, [ decide to go with the department's quantification as [ has
taken the date mode avaiflable by the asszeses as the basis for arriving
af the above amounts. As directed by Commissioner [Appeals) the
aforesaid ameunts in the foregoing table is lable for deduction from the
gross receipts. Accordingly, [ hold that Bs. 1527, 026/ is liable for

deduction from the gross rece{u!:sf T

e | ,
flslsermalid
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lii] In this regard, Appellant submits that Order in Appeal upholding

vl

Order in Original is not correct in as much as the Appellant has
submitted all the details during the remand proceedings. Appellant
submits that the following information has been submitted by the
Appellant though E-mail on 09.06.2021 and 18.06.2021 (Copy of E-
mail is enclosed as Annexure U/ ).

(a) Statement showing the Customer wise receipts along with
details of amounts received before receipt of Occupancy
Certificate and after receipt of Occu pancy Certificate

(bl Copies of Income Tax returns for the financial years 2015-16,
2016-17 and 2017-18

Subsequently, Appellant has also submitted the copies of sale deeds,
agreement of construction and sale ledgers in a CD format to the
concerned inspector. To this extent, Appellant vide Ietter dated
20.06.2021 has stated that the above referred information was
submitted and requested to confirm the same. Further, Appellant has
also reguested the adjudicating authority that Appellant is ready to
submit any information as required. However, the Appellant has not
received any request from the department requesting any information

(Copy of letter dated 29.06.2021 is enclosed as Annexure VI |,

Appellant further submits that Appellant vide its letter dated

23.07.2021 has submitted the following information in a pen drive

{a) Sale deed copies entered with the customers during 01.01.2010
to 231.12.2011

(1) Agreement of Conatruction entered with the customers during
01.01.2010 t0 31.12.2011

[c) Ledger accounts of the customers & (Copy of letter dated

-

S

23.07.2021 is enclosed as Annexure V! ).
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vi] Appellant submits that the amount of VAT collected from the

customers can be evidenced from the VAT challan enclosed to the Sale
deed copies submitted vide above referred letter dated 23.07.2021.
Further, the details of the Appellant submit that all the above shows
that the Appellant has submitted the entire information to the
department, therefore the findings of the Order in Appeal upholding

Order in Onginal is not correct.

Further, Appellant submits that the Order in Original which was
upheld by the Order in Appeal has considered only the below amounts
as VAT and other Non-taxable receipts while re-gquantifying the

demand as against the actual amounts;

Particulars Jan'10 to | Jan’ll to Total
Dea"10 Dec'll |
VAT Charges 6,606,565 | 7,43,084 | 14,009,640
Electricity and water 72,379 45,808 118,277
charges i
Total 738,044 | 788,082 | 15.27,996

viii) To evidence that the Appellant has received the amounts ag etated in

the remand proceedings, Appellant again submitted receipt wise
statement along with copy of sale deed as a proof for VAT amount and
ledger accounts of the customers with reapect to water and electricity
charges as a proof. This shows that the amounts considered by
impugned order which culminated in OIA is not valid and needs to be

set agide.

Since the Appellant is in appeal before CESTAT which is pending vide
Appeal No. 8T/31034 /2018 against the service tax demand confirmed
by Order-in-Appeal on amounts received prior to 01.07.2010 and
amounts received lowards sales deed, registration charges, Appellant
would like to re-iterate the submissions in previous ST-4 from Para 3
to Para 67 and the Hub;'niﬂsiﬂna made in S5T-5 in Appeal No.

ST/31034/2018 which are encluaedha.ﬁ*‘nm:m =, & w"""‘l
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In Re: Without prejudice to the ahove submissions, the following

submissions are made which are independent pleas viz., No Service tax on

eale of semi-finished flat:

B,

Appeflant submits that from the plain reading of the impugned SCN it iz
clear that the subject S3CN itsell admitted the fact that only services
rendered by the Appellant after execution of sale deed ogafnst
agreements of construction to each of thelr customers iz liable for
service tax under works cantract service gua accepted that service tax is
not applicable for the sale of semi-finished flar, Despite of this admittance
in SCN while quantifying the demand has considered the total gross
receipts which also includes the amount received for sale of semi-finished
flat. On the basis of the same, Appellant submits that the proposition of
the subject show cause notice demanding service tax on sale of semi-
finished flat is not sustainable and thereby the impugned Order in Original
and Order in Appeal s0 passed on the basizs of such notice neads to be set

aside,

Appellant submits that this Hon'ble CESTAT, Hyderabad in the
Appellants own case for the period April 2014 to March 2015 (Final
Order No. A/31078/2019 dated 19.11.2019 has remanded the matter

to adfn ing authority directing the udicatl uthorit Te-
uantify the de after exclud the e of ced b

considering the allegations made in the Show Cause Notice. The

relevant extract is &g follows

7. We have considered the arguments on both sides and perused the
records. There is no dispute that the show couse notice demanded service
tax only on the amounts received after sale has been completed. Therefore,
the amounts received towards sale deed were supposed not to have been

included in the demand. However, prima facie, looking at the annexure to

the SCN and the table presented before us by the learned CA as well as
the reply to RTI query received by him, it does-appear that sale diiﬁt

.ll 1k
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has been included while computing the demand and confirming it. Since
the dispute is only regarding the computation of the demand and nat on
any specific point of law, we think it is a fit case to be remanded to the
ariginal authorify to recalculate the demand after excluding the sale daed

value

10, Further, in an identical case the Hon'hle Jurisdictional CESTAT, in the

1:1;

12,

cage of Paramount Builders vs. Commr. Of Central Tax, vide Final Order
No. Af30704/2019 dated 22.10.2019 has also clearly held that Sale deed
value should be deducted while computing the service tax as it represents

eale of immovable property.

Further, in another identical case the Hon'ble Jurisdictional CESTAT, in
the case of M/ s, Alpine Estates vs. va. Commr, Of Central Excise, vide Final
Order No. Af30699/2019 dated 22.10.2019 and Miscellaneous Order No.
M/30226 /2022 dated 11.3.2022 has once again clearly held that Sale deed
value should be deducted while computing the service tax as it represents

sale of immovable property.

From all these decisions, it is clear that there is no requirement to ey
service tax on sale deed values. Thereby, the impugned order needs to be

set agide.

Without prejudice to above, Appellant submits that the sals of semi-
finished flat is transfer of immovable property which is not leviable to
service tax. In the present case, the agreement of sale deed is entered for
sale /register of semi-finished flat which is an immovable property.
Accordingly, the amount received for sale of semi-finished flat is not liable

to service tax,

Appellant further submits that thers is no service tax levy on sale of semi-
finished flat as the same was excluded from the definition of ‘service’ u/s.

Section 65B(44) of Finance Act, 1994 (“Transfer of title in goods or

immaovable property, by way of sale"j; \_ L,_,Q__ '
.I._:.'_:_I-:I : o op
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14. Appellant further submits that value of agreement of sale’ consists of two
paris namely ‘undivided portion of land' and ‘semi-finished flat. The semi-
finished flat represents the constructon work already done prior to
booking of flat by the prospective buyer. The work undertaken till that Hme
of entering ‘AQS' is nothing but work done for self ag there is no service
provider and receiver. It is settled law that there is no levy of service tax on
the sell-service and further to be a works contract, there should be a
contract and any work done prior to entering of such contracts cannot be
bought into the realm of works contract, In this regard reliance is placed

on the following;

a] Apex court judgment in Larsen and Toubro Limited v, State of
Kamataka — 2014 (303) EL.T. 3 (S.C): *115. F mey, however, be

clari at ac Ci ruction wundertaken the

developer would be wor tract stags &
developer enters into a contract with the flat purchaser. The

valie addition made 1o the goods transferred after the agrecment is
entered into with the flat purchaser can only be made chargeable to fax

by the State Governrient ®

b) isdiction ESTAT ons in _ca Modi Modi
Construction Vs CCE, Hyderabad -II 2021 (45) GETL 398 [Tri-Hvd]
wherein it was held that “11. The second question is the nature of the
contract on which service tax is propesed to be charged. The SCN tteelf
states that the plots along with semi-finished buildings were sold to the
buyers under the sale agreement. Thereafler, o BEparate ngresment
was entered into with the individual home owners for completion of the
bruilding/ structure as per the agreement. In other words, there iz no
&greamenrﬁ:r complation of the entire complex but there are a number
of agreements with each individual house ouner for completion of thair
building. In other words, the individual house owner is engaging the
appellant for mmmmogﬁaf__fijaﬁmmm Jor his personal use as

A =
%
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residence. The explanation to Section 65 {9]1a) calegorically states that
personal use includes permitting the complex for use as residence by
another parson on rent or without consideration. Therefore, it does not
matter whether the individual buyer uses the flat himself or rents it out.
There is nothing on record to establish that the individual buyers do not
fall under the aforesaid explanation, For this reason, we find no service
tax i3 chargeable from the appellant on the agreements entered into by
them with individual buyers for completion of their buildings as has
been alleged in the SCN. Consequently, the demand needs to be set
aside and we do se, Accordingly, the demands for interest and

tmposition of penalfies alee need to be set aside. ”

¢] CHD Developers Ltd vs State of Haryana and others, 2015 ~TIOL-
1521-HC - P&H-VAT wherein it was held that "45, In view of the aboue,
essentially, the value of immovable property and any other thing done
prior to the dale of entering of the agreement of sale is to be excluded
from the agreement value, The value of goods in @ works contract in the
case of a developer efe. on the basis of which VAT 15 levied would be
the value of the goods at the time of tncorporation in the works even
where property in goods passes later. Further, VAT is to be directed on
the value of the goods at the time of incorporation and it should not

purpart to tax the transfer of immovable property.”

15. Appellant further submits that to be coverad under the definition of works
contract, ons of the vital conditions is that there should be transfer of
property in goods leviable for sales tax/VAT. Undisputedly sale of
undivided portion of land along with semi-finished flat is not chargeable to
WAT as there is no transfer of property in goods is involved and it {s mers
sale of immovable property (same was sup;pnrtzd by above cited judgments
also). Therefors, said sale cannot be considered as works contract and
consequently no service tax is lable to be paid. All the goods till the

tering of 'Agreement of

=
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9

sale’) has been self-consumed and not transferred to anybody. Further
goods, being used in the construction of semi-finished flat, have lost it
identity and been converted into immovable property which cannot be
considered as goods therefore the liability to pay service under works

contract gervice up tll the execution of ‘Agreement of sale’ would not arise,

Appellant submits that once it is concluded that the amount received
towards sale deed is not taxable then there is no short payment of service

tax.

In Re: Other non-taxable receipts (Corpus fund, Electricity deposit, water

charges, service tax etc.,) are not liable - hence shall not be Inecluded in

‘taxable value’

17.

18

The appellant herein submits that the various submissions were made with
regards 0 non-taxability of Corpus fund, Electricity deposit, Water
charges, Service tax etc.,, which were simply ignored by the earlier

authorities without giving any clear findings.

Appellant submits that the amounts classified as non-taxable receipts
includes electricity charges, corpus fund ete. Appellant submits that these

receipts towards

§) Corpus fund which is collected & totally kept in separate bank account
and transferred to society/association once it is formed; collection of
corpus fund & keeping in separate bank account and subsequent

transfer to association/society is statutory reguircment:

iij Electricity deposit collected & totally remitted /deposited with the
electricity board’ before applying electricity connection I:;:: the villa and
Appellant does not retain any amount out of it; this deposit is collected
& remitted as per the statutory provisions of AP Electricity Reform Act

1998 r/w rules/regulations made there under;
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iif) Water deposit collected & totally remitted to Hyderabad Metropolitan
Water Supply & Sewerage Board (HMWSS)" before taking the water
conngction. This Deposit amount also includes water consumption
charges for firet two months aleng with sewerage cess. All these
deposits are collected & paid in terms of HMWSS Act, 1989 r/w

rules/regulations made thereunder:

Iv} Service tax collected & remitted to the Central government as per the

provisions of Finance Act, 1994;

As seen from the above, all these charges collected ‘other non-taxable
receipts’ are statutory charpes/deposit and recelved as  mere
reimbursements of expenses/charges incurred/paid on behalf of
customers and does not involve any provision of service. Hence same shall
be excluded from the taxable value infer alia in terms of Bule 52) of Bervice

tax [determination of value) Rules, 2006.

19. Judicially also it was held that above charges are not to be included in
taxable value, Relied on ICC Reality & Others Vs CCE2013 (32) 8.T.R. 427
{Tri. - Mumbai); Kamataka Trade Promotion Organisation v, CST 2016-
TIOL-1783-CESTAT-BANG; hence demand does not sustain to this extent.
To evidence the receipt of corpus fund, service tax and electricity charges,
Appellant is herewith enclosing the sample copies of ledger accounts of the

customers as Annexure ¥ 1{] _
In Re: Re-gquantification of demand

20. Without prejudice to above, in case any tax demand stands confirmed for

the subject period, it is submitted that the amounts received towards

received.
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Cum-tax benofit under Section 67 should be extended

21. Appellant submits that assuming but not admitting there is a liability
under works contract service for sale of semi-finished flat, then as the
Appellant has not collected service tax from the buwyer, the benefit of cum-

tax requires to be extended to the appellant.

22, Appellant subrmits that in light of the statutory backup as mentioned above
and cases where it was held that when no service tax is collected from the
customers the assessee shall be given the benefit of paying service tax on

cum-tax hasis
al P.Jani & Co. ve. CST 2010 {020) STR 0701 (Tri-Ahmd].

b) Municipal Corporation of Delhi va CST, Delhi 2009 [016) STR D654
Tri.-Del

¢] Omega Financial Services Vs CCE, Cochin 2011 (24] 5.T.R 590
d} BSHNL Vs CCE, Jalpure 2011 (24) S.T.R 435 (Tri-Del).

243. On the basis of above decisions, Appellant submits that the benefit of cum-
tax requires to be provided to the Appellant. On the basis of the same,

Appellant submits that the cum-tax benefit shall be extended
In Re: Interest and Penalties are not imposable

24. Appellant submits that where the Service Tax itself is not payable, the
question of paying of interest on the same does not arise as held by the

Supreme Court in Prathiba Processors Vs. UOI, 1006 (88) ELT 12 I15C).

25. Appellant submits that imposition of penalty cannot be merely an
automatic consequence of failure to pay duty hence the impugned order

imposing the penalty requires to be set aside,

26. Appellant submits that when the law gets amended retrospectively

penalty under Section 76 is not i
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Industries Ltd 2003 (156] E.L.T. 998 (Tri. - Holkata) where the penalty was

set aside since tax became payable due to retroapective amendment,

Appellant submits that when the liability has arisen due to retrospective
amendment, the penalties shall not be imposed. In this regard, reliance is

Placed on:

a] CCE, Meerut Vs Rama Vision Limited 2005 (181) ELT 201 {SC)
wherein it was held that "4. However, as provided by this Court in the
case of Commissioner of Central Excise, Hyderabad, v, Associated
Cement Companies Ltd. reported in 2005 {180) EL.T. 3 (5. .}, we also
take nole of the foct that the impugned judgment is dated 4th My,
1993, The Validation Act came into foree on Ist April, 2000, We are
applying it today. The Respondent is absent. He will have to be given
time to make payment. We, therefore, direct that the time to make
payment, as provided in sub-clouse 2(b} of Section 112, will only
commence from the dale infimation of this order is given to the
Respondent by the Appellant . We are also of the view that on these
fucts penalty cannot be imposed. Thus the imposition of penalfy is sat

agidea.

b} Star India Pvt Ltd Vs CCE, Mumbai & Goa 2006 (1) STR 73 (3C)
wherein it was held that 7. In any event, it iz clear from the language
af the validation clause, as quoted by us eariier, that the lability was
extended not by way of clarification but by way of amendment to the
Finance Act with refrospective effect. It is well established that while i
5 permissible for the legislulure fo retrospectively legislate, such
retrospectivity 15 normally not permissible to create an offence
retrospectively. There were clearly judgments, decrees or orders of
courts and Tribunals or other authorities, which required to be

neutralised by the Validation Clauge. We can only assume that the

Judgments, decree or orders s%nﬁmﬂ held that parann.s- stfuafes
ah
| !-
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like the gppellants were not linble as service providers. Thisis also clear
from the Explanation to the Validation Section which sqys that no act
or acts on the part of any person shall be punishable as an affence
which would have been so punishable if the Section had not come into

Sforce.”

28. Appellant submits that they are under bonafide belief that the amounts

249,

30.

received towards sale deeds are not subjected to service tax. It settled
position of the law that if the Appellant is under bonafide belisf as regands
to non-taxability, imposition of the penalties are not warranted. In this

regard, wishes to rely on the following judicial pronouncements,
) Padmini Products v. Collector —1989 (43) E.L.T. 195 (S.C.)

b) Commissioner v. Surat Textiles Milla Ltd. — 2004 (167} E.L.T, 379

(5.C.

Appellant submits that, when the lax itself is not payable, the question of
penalty under section 76 does not arise. Further assuming but not
admitting, that there was a tax liability, as explained in the previous
paragraphs when Appellant were not at all having the intention to evade
the service tax and further also there was a genuine doubt about the
liability of tax on land value in the industry where the builder pays tax
under Rule 2A Valuation (A huge matter of litigation), Appellant is acting
in a bona fide belief, that he is not Liable to collect and pay service tax, there
is no guestion of penalty under section 76 resorting to the provisions of
Section 80 considering it to be a reasonable cause for not collecting and

paying service tax,

The Appellant submits that penalty is imposable when the Appellant
breaches the provision of the statute with an intent to defeat the scheme of
the Act when there is a confusion prevalent as to the leviability and the

mala fide not established by the department, it would be a fit case for walver
of penalty as held by various tribunals #&3inder »-'}_ :
l"f‘--’-"".m.‘ 5‘.':"" /
1 ] 4

Wi secmnnd;
':"'”I Ao
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a)  Vipul Motors (P} Ltd. vs Commissioner of C. Ex., Jaipur-1 2008 (D09)
STR 0220 Tri.-Del

b Commissioner of Service Tax, Daman vs Meghna Cement Depot

2009 (015) 8TR 0179 Tri.- Ahmd

31. Appellant submite that issue involves interpretation and the periodical

32,

33,

notices have been issued to the Appellant, the imposition of penalties under
Section 76 is not tenable and the same needs to be set aside. In this regard,

Appellant relied on M/s. Phoenix IT Solutione Ltd Ve CCE 2017 (52) STR

182 [Tri-Hyd).

Without prejudice to the foregoing, Appellant submits that penalty is
proposed under section 77, However, the subject show cause notice has
not provided any reasons as to why how the penalty is applicable under
section 77 of the Finance Act, 1994, Further, the Appellant is already
registered under service tax under works contract service and filing returns
regularly to the department. Accordingly, the penal provision mentioned
under section 77 ig not applicable for the present case. As the subject order
has not considered these essential aspects, the penalty under section 77 is

not sustainable and requires to be set aside,

The Appellant submits that in the following two cases, Mz Creative Hotels
Fvt. Ltd. Vs CCE, Mumbai (2007) (6] S.T.R (Tri-Mumbai) and M/s Jewel
Hotels Pvt Limited Vs CCE, Mumbai-1 (2007} (6] 3.T.R 240 (Tri- Mumbai)
it was held that "The authorities below have not given any allegation as to
why penalty is required to be imposed upon them. Only because penalty ean
be imposed, it is not necessary that in all cases penalty iz required to be
imposed. In this case [ accept the explanation of the Appellant and therefore
dropped the penalty and allow the appeal.”
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nefit of Sect 80 should be ended

34. Appellant submits that alleged short/nori-payment of service tax was dus

o various reasons inter alia -

d] Given understanding that compliance made by Appellant is in
accordance with the law,

g) Whatever believed as taxable was duly paid voluntarily.

f] There were divergent wviews of Courts over the classification of
indivigible contracts, taxabilitr of transaction mvolvitg immovahle
property ete;,

gl There was encugh confusion prevalent on the applicabitity of the
Service tax among the industry.

h) Matters were referred to larger bench at various instances.

35. All the above can be considered as reasonable cause and waiver of penalty
can be granted in terms of section 80 of Finance Act, 1994, Relied on CST,

Vs Motor World 2012 (27) 5.T.R 225 (Kar)

36. The Appellant craves leave to alter, add to and/or amend the aforesaid

grounds.

37. The Appellant wishes to be heard in person before passing any order in this




FRAYER
Wherefore it is prayed that

8. To set aside the impugned order to the extent aggrieved;
b. To hold that the re-quantification made by the impupgned order is
incorrect;

¢, To hold that service tax is not applicable on amount received towards
Sale Deed:

- To hold that service tax is not applicable on other non-taxable receipts
Ta hald that cum-tax benefit under Secton 67 sheuld be extended;
To hold that no interest and penalties are leviable;
To hold that benefit of section 80 shall be extended:

- To hold that service tax already paid should he appropriated;
Any other consequential relief shall be granted;

F @ oo o[
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VERIFICATION
I, Soham Maodi, Partner of M/s. Greenwood Estates, Hyderabad the Appellant
herein do declare that what is stated above 'a;truz to the best of our information
and belief, B

Verified today 3" rdajr of January 2023
Place: Hyderahad

DECLARATION
1/We, Soham Modi, Partner of Appellant firm herein, do hereby declare that
subject matter not previously filed or pending before any other legal forum
including Hon'ble High Courte/Supreme Court,

The Appellant further declare that they have not previously filed any appeal,
writ petition or suit regarding the Order-In-Appeal No. HYD-SVTAX-SC-AP2-
(62-22-23 (APP-II) dated 31.10.2022, before any court or any other authority
or any other Bench of the Tribunal.”

Declared taday the 26 day of January 2023 at Hyderabad

_,--'.S—Hm
L -ﬁ'rh i

f"flh T \ ture 11_‘1]1 pelln.nt

Yak /,-'



26T

FIN=DF=30%3  §3=8wcid
Phune Hod
Eold Toslssoed 7 g H -.' oS
Fuah Ry 30 1 B 62 0
Bor Shew! 1@ Praoe: O
Grepnpaed EStRieg :F1E|,:-5§§1..- S =004 59p19
IN THE CUSTOMS, CENTRAL EXCISE, AND SERVICE TAX APPELLATE TRIBUNAL, 1=
FLOOR, REAR PORTION OF HMWSSE BUILDING, KHAIRATABAD, HYDERABAD -500
004,

Sub: Appeal against Order-In-Appeal No, HYD-EVTAX-5C-AP2-063-22-23 [APPIL) dated
31.10.2022 pertaining to M/s. Greenwood Estates,

I, Soham Modi, Partoer of M/s. Gresnwood Estates, horeby authorizes and appokint
Hiregangef Associates LLP, Chartered Accountants, Hyderabad or their partners and qualified
stalf who are authorized to act as an authorized repressntative under the relevant provisions
of the law, to dae all or any of the following acts: -

&. To act, appoar and plead in the above-noted proceedings befors the above authorities or
any other authorities before whom the same may be posted or heard and to e and tafs
barck doruments.

B, To sign, flle wverify and present pleadings, applications, appeals, cross-abjections,
revision, restoration, withdrawal and esmpromise applications, replies, ohjectionz and
affidavite eto., a5 may be deemed necesEATy or proper in the above proceedings from
time to tome.

€. To Sub-delegate all or any of the aforesald powers to any other Tepresentative and [/We
da hereby agree to matify and confirm acts done by our above-gutherized reproseniative
or his substitute in the matter as my/our own acts as if dones by mefus for all intents
and purposes,

This authorization mwm in force till it is duly revoked by me/us.
Executed this on 11~Yday of January 2023 at Hyderabad.

I the undersigned partnec of M/s Hiregange& Assoclates LLF, Chartered Accountants, do
hereby declare that the said M/s Hiregangefs Associates LLP is a registered Grm of Chartesed
Accountants and all its partners are Chartered Accountants holding certificate of prectice and
duly qualified te represent in above proceedings under Section 354} of the Central Excisss Act,
1944, I accept the above.said appaintment on Behalf of M/ s Hireganpef Associates, The firm
will represent theough any one or more of its partners or Staff members who are qualified to
represent before the above authorities.

Dated-"3) 12023

&5 for service: For Hiregangeds Associates LLP
Hircgangek Associates LLP, Charteped Accountants
Chartered Accountants, ﬂ ) p
4th Floor, West Block, Anushka Pride, \LeR] -

Road Number 12, Banjara Hills, Vesiks *ﬁ*
Hyderabad, Telangana 500034 Fartner [M:No, 236558

I Partnerfemployee fassociate of M/s Hiregangss Assoclates duly qualified fp represent in
above proceedings in terma of the relevant law, also accept the above said authorization and
appolntnent

Bl.Na. Name Qualification | Membership No. Signature
1 | Budkir V& CA 219109
2 | Lakshman Komar K CA 241726
3 | Rasika Hasat CA 243001
4 | Mohammad Shabaz BA LLE TS/3323/2016 I
S|
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AFFIDAVIT

[, Soham Modi, aged about 57 Years, /o,
Cﬂuﬁﬂ\ M'bﬂh and Partner of M/s. Greenwood Estatss, the

appellant herein, do swear and state on oath that an amount of Bs,
47,B0,786/- has been already paid, through CENVAT Fs.24,29,887/- and
through cash of Rs.23,50,899/-is paid towards mandatory pre deposit in
terms of Section 35F of Central Excise Act, 1944 against DenovoOrder-In-
Original No. 05/2021-22-SEC-ADJN-ADC(ST) dated 26.07.2021 and against
Order-In-Appeal No. HYD-SVTAX-SC-AP2-062-22-23  (APP-I) dated
31.10.2022,

I, Scham Meodi, state that the above statement is true and correct to the best

of my knowledge and belief.

-
Executed on this _E,,I_,_ January 2023 at Hyderabad

NOTARY PUBLIC
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OFFICE OF THE COMMISSIONER OF GST & CENTRAL TAX
HYDERARAD APPEALS-IT COMMISSTONERATE
zth Floar, G5T Bhavan, L.B. Stadium Read, Basheerbagh, Hyderabad, PlM-5o0004,
Telamgana State.

Ph: ogo-23334210/ E-MEH'MMPMHEEM '

| win) 05/2021-22-TEC-A }égc 1
W

srftanyn: ORDER-IN-APPEAL Mo HYDLSVTAX-SC.AP2-062.22-23.5T
dt.31.10.2022

ey, Ol S, s s - S e e e, R ETE
Pasaed by : P.DEVARA), COMAMISIOMER OF GST SCENTRAL TAX, APPEALSIL,
Hyduraiad

TEEa/ PREAMBLE

e[
al

Any appellents aggriesed by this order may file an appeal under Section 86 of the Finance Act, wsy to the
Custams, Exciss & Service Tax Appellace Teibunal, Hegional Dench, ist Floor, H3'WESH Ruilding [Rear Portion,
Ehairasabad, Hyderabad, TS-qoseayg,

5l | BploaoTages 1944 ®ME 35 UHGHE () TAJELUN B BETUM (5

bl | FeieiifoactmmPaiah Szl alteraim e ne e s R TR e R S T s ]
B 2 o D G L B Tetn i R e W G R R | Dl o e B e U B I T L R
1504 TR &3 AR firFereebirer 35 memgh

Az per dause (i) of Saccion 35F of the CEA,mqd, the appeal agaiess (he decigon or ceder relered 0 in sk
section {5} of section By, the appellant bas ko depasit ten e cont af the Lee, (s gage olwere tax ar fax and pesaley
are im dispute, oo penalty, where soch penalty is in dispate, in persance of the decision or order appealed agenst:
Seetien 35F of the Act is appkoable oo szrdce @ case by virtue of Section 83 of FA 1554

Echl appeal under sab-section(l) for mh-'nn:llnnhj ar feab-amslmn [a]] ol Seclion 56 of FA,ip04 shatl be filed
within thoee menzhe of te date on which the order snught o be appesed aganst was received By thie appellins,
the [Committee of the Commigsivari L as U caks may ke

HYD-EWTAX-SC-APZ-062-22-23-5T 1.3 1. 10,2022
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The apmeal, af referred i i Park 2 b, s be A (0 5.1.505.1.-7 proforma in quadnapcase; within thee
manths from the date an which the aodir sought o be appealed 2zainst was commanicated to the party prelecring
the appesal and should be acoompanied by four copies each {af which ane should be o cerafied copy), of the order
appealed against and che Orderdn:Origisal which gave rise ta the appeal,
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The: appeal soould also be accompanied By a coassad Bank drall draws in fawour of the Assisint Registrar of the
Tribenal, drawn oo a branch of sy nominated pubBe ssttar trank ar the place where the Trfonal is stusied,
eridencing payment of B prescribed in Section 86 of the Act. The lees payabile ae as woden-

Tl silotre the ameuat of sereice fax and Interest deminded and penalty levied by any Centr Excoe Oifcer i
th case to which the appeal relates is five labh rupess or lesy, one thensised nepees;

TiJ whare the amoumt of servics i e inceress demanded and penabty levied by any Cemtral Excise Oficer in
the case te which the appeal eelates is more than five Eakh rupeds et sst eseeeding Bty lakh rupees, five

thousand rapees;

m
TR s Tl e R e R AR E
A H i, T

Tl wtlien: thss wenint of sarvice b e interest demanded ame penabty leviod by any Central Excien OUlicer 10 |
the case to which the appeal relages Is mare than filty lakd nepees, pen thousind Fupdss:

5.1 | GRINR 86 RG] (4) 1

]
P fee i5 payable in respect of the Memesandum of Cross Directions eelered o o Gab-Gection La) el Secson B4
itAd,

-

Evesy applu:ahm made 'bti:lnl e .ﬂ.ppd[:he Tribunst

TR el e e o E e S e e

{2) namappeal b gramt of stay or for reerificatinn ofmistake or [or any other purposs ar

T AT, 1548 PN HHEeL 20
e e he i b B E T el R ) P, 1963

ADertinn if invited £o the provisions govemning these sed other reluted mattors, contained in the Central Daclye
Act, 1544 and Ceniral Excise Rubes, weox and the Dasams, Eweise and Sorvics Tax Appellate Tritrnal {Procedare)

Rzles, 1gBa

HYD-SVTAX-SC-AP2-062-22-23-5T ¢t.31.10,.2022
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EEFORE THE COMMISHICNER (APPEALSI), G5T AND CENTRAL TAX, HYDERARAD

APPEAL MOLZ2/2027 (8C) 5T
M5, Greenwaood Estatas,
#5-4187/3 & 4, |l Floor,
Soharm Marnslon, MO Road,
Seouncerabad = 500 0037 =Appeilant
Wit

The Additional Commisgioner ol CO5T,
Secunderabad GET Commisionerate,
Hyderabad

Respondent

ARERL

These proceeding: ariie out of the Appeal Moo 32/2021 (8C) 5T filed by ML
Greenwood Estates, # 5-4-187/3 & 4, |l Floor, Soham Mension, MG Road, Secunderabad
- 500003 (heréinafter raferred to as the “appetlant”}), agerieved by the Order-in-Original
Mo, (Denowa) 05/2021-23-SEC-ADIMN-ADC(3T)Dated 26,07.202] (hereinafter referred to
as the “impugned order”} pased by the Additional Commissioner of Carntral Tax,
sacunderabad COOST Commilsdonerate  (herelnafter referred to a5 the “Original

authorty™/ Adjudizating Autherin™),

2.,  Brief facts of the case are that the appellants are engaged in tha activity of
comitruction of reddentlal fats and selling the same to the common public  Two
pericdical SCMs wera ssued to the appellants for the perlad fram lanuary 2000 to
Drecember 2010 and from January 2011 to December 2011, Both the above SCNs were
acdjudicated by the Additional Commissoner, Hyderabad — || Commlsionerate vide CHO
Mo, SIZ012-Ain{aTIADC dated 31082002 wherein the adjudicating suthority
confirmed the service tax dernand.  Aggrieved by the OO, the appsilant flled an appeal
befare the Commisioner{Appeels), Hyderabed., The Commissioner [Appeals) wide CHA
Mo, 35/2012{H-11} §.Tax dated 27.02.2012 remanded the matter to the lower suthority
for arrlving at the correct quantification of the service tax lability. Aggrieved by the
above appellate oeders, the sppellant carded the matter to the Honourable; CESTAT
who vide their Final Crder Mo, 20400/2004 dated 25.03,2014 remanded the matter
back to the lower authorty for arriving at the correct quantification of service tax
limbility. The Additionsl Cosmsmilssloner wide OIO Mo, B3/20M6-Adin(ST)[ADC) dated
09,08, 2017 adjudicatad the matter.  Aggrieved by the OO dated 09062017 the
oppaliant filed appezl with the Commisioner [Appeals), whe vide OIA Mo, HYD-
EXCUS-SC-AP2.0025-18-19-5T dated 27.04.2018 remanded the matter to the lower
authority with specific remand directicns for re-quantification of the sarvice tax Habidlity.

= In compllarce of the remand directions, the Impugned aeder Is passed by the
Additfional Commissioner, Secenderabad GST Commissionerate.  Aggrieved by the
impugned order, the appellant preferred the present appeal on the following grounds

i, Thare i no service tax liability on the builder durdng the pericd prior to
01072000, The appellant contended that they have challenged the crders
of the Commisioner {Appezals) dated 27.04.2018 before the Honourable
CESTAT. The Impugned order i a consequence  of  the
Commissionar{Appeals) order dated 27.04.2018. The sppellant contended

HYD-SWTAK-SC-AP2-062-32-23.5T di 31102002
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that the matter i sub Judies and that the In view of the orders of the
Honourabie CESTAT, Mumbai in the case of M/s. Vilsons Roofing Producti
Private Limited W5 CCE, Kolhpaur reported in 2013-TIOL-2023-CESTAT-
MALIM, it i5 not warranted to pais any order on the remand proceedings
and that the order pasiad by the Adjudicating Authority har no legal
sanctity.

il. Without prejudice to the sbove sfand, the appellant. submitied that the
impugned order Is not corred imasmuch as the detal; ubmitted by the
appellant were not considered by the Adjudicating Authority as per the
remand directions, The appellant submitted the requlred details to the
Adpudicating Authority and has not received &ny communication from the
Adjudicating Authority regarding any further requirement of infarmation.
“While carrying out the re-guantification, the Adudicating Authority has not
followed the remand directions ared hes not arved at the comect
quantification. The appellant has submitted the defails of all the receipts
flat-wise along-with the appesl. The appellant contested that the re
quantification carried out by the Adjudicating Authority Is incorrect and Is
not accaplable,

fii. The appellant further contested that thay are not required to pay service
tax on the amounis raceived pelor to 0LO7.20010 and that the lewy of
seruwloe tax itself is challenged before the CESTAT. They further confandead
that when the service tax itself i not pavable, the question of paying
intareit and penalty does not anse,

iv. The appellant submitted that they are of the bonafide belief that no el
tax Is payable by them and they have not callected the service tax, penalty
under $action 76 resorting to the provisions of Section B0 of the Act and
under Section 77 is not imposable. Mo substantiation has been given for
Impasing penalty under Section 77 of the acl. The benefit of Saction 80 of
the Act should be extended to them and no penalty is imposable,

4. The sppellant was given an apportunity to be heard personally.  The appellant
reiterated the grounds alreacy subminted by tham,

Diseussians and Findings:

5. The issues imvolved in the instant appeal have emanated from the Impugned order
consequent 1o the remand procesdings. The remand directions were clear, The
Impugned services rendered by the appellant were held to be works contract senvice and
it was directed to arrive af the guantification of service tax by considering the data

submitted by the appellant in the CO,

. The only isue to be amived cut it whather the ariginal authority has complied
with the remand directions or not. | find the appellate suthority In the OIA dated
27.04. 2018 has made the following observation.

The value of semi-finished flats is not merely inconsequential for arfiving at the gress
receipts for assassment to tax.  IF the appallant’s view Is acoepted, there would have
been no need to lsue the Show Cause Matice in the first place since the Habillty on
the finlshing confract undisputed, it 15 only the incluston of the sale deed [nclpding
unfinithed fiat bullt an composite conbract af land +unfinlshed far) as wefl as

HYD-SWTAN-SC-APR-062-22-23-5T dt. 311002022
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ebarments Fke registration dharges, stamp duty, electricity [ water charges ebe., that Is
disputed! In the instant case. | find that the apeeliant submitted his cakolations [in
GO, which have not been studled or considernd by the Adfudicating Authority in his
fieedimgs.

i Tha efarmants of VAT (if any, and value of goods whode title stands transfeerad as
sale alone s axcludibls, the sams mey be exclisded.

ii. Registration charges / stamp duty are not excluded In the composition scheme,
hence includible for assessment o Works Contract Services; it is expresly darifiad
that band 15 mot ‘pooads’ far the purpese of composition scheme, and the land
value menlianed in the sale deed i indledible for asmessment undes the
compostion scheme.

lIi. Thare & force In the contension that elecridty Avster cherges are collected and
paid bo the utififies far the cormesponding sarvices; that the sarme represent
reimbursable expenses out of ambit of levy, a3 settied by the Apex Court In Union
af India My Intercontinentel Conaultants and Technoorats Pyt Lid. therefore | hold
that the same shall be axcluded for assessment of @ and that curm-tax benefit
shall be extended under Sac §7(2} on the values Included for the sale deed,

7. From the above, it is evident that the remand directions were with regard to the
exclusion of certain elerments from the taxable value and arrive at the quantification of
the seevica tax lisbility, In view af this, | fimd that the appellant's request to reclassify
their sarvices or extend examption is beyond the scope of the remand direction: and as
such the original authority canmrot be found wrong for not considering the other grounds
ralsed by the appellant other than remand directions at the time of adjudication.
Further, the appeilant has carried the matter of exemplion and dassification befare the
Honourable CESTAT and it would be subsjudics for considering all the aspects pending
before the Henourable Tribunal.  In wiew of this, 1 find that the appesl is not
maintalnable beyond the remand directions and | hold that the appeal stands refected In
respect of all the aspacts which are out of the remand directlons.

B, 1 find that the appellant has teken a view that the value of the salé desel has to be
excleded from the taxable value and the value of the further constriction agreement is
alone taxable with the exclusions cleimad by them, [ hald that the contention of the
appellant 15 not correct inasmuch the matter stands settled due to the findings of the
appellate authorlry as menfionad abeve,  The compasite value of the flat including that
of the sale deed value and construction agreement value would form past af the taable
value,  This is already decided in the appellate arder eaclier,  Accordingly, the
appeliant’s contention to the extent of exempling the fale deed value is not sustalnabis
ard 1 devold of merits and af juch liable to be rejected. [ hold that the sppeal stands
rejected to this extent.

8. “While arrving at the quantificatiaon, the criginal authorty has arcived at the value
in respact of VAT paid and the ather nen-tazable receipts from the flnancal statements
of the appellant,  The reason why the adjudicating awthority has considered the wvalues
frorm the financial statements rather than from the information submitted By the
appellant appears to be is to armive at the respective elaments year-wise, i.e., the amounts
incurred by the appellant during the relevant financlal year have been considerad by tha
adjudicating suthority.  However, the information submitted by the appallant is not
containing information regarding the respective recaipts yearaise,

HY D-SVTAX-SC-AP2.062.22.23.4T ot 31,10.2022



0. In view of the above discusslons, | find that the adjudicating authority has med
arred In arriving at the carrect gquentification and | find that thera is no reed to interfore
with the same.. | hald that the appeal stands refacted to this extent.

1. The appeliant relied on & number of case laws In their defence,  However, | find
that none of the case laws s squarely applicabla to the present case Inasmuch the facts
and circumstances of the case on hand are different from the casedaws dted sbove. In
the case in hand it was reguired to re-guantify the tax [ability as per the remand
directions. The appallant has already challenged the remand directions end carried the
matter to higher forum.  |n such a case, reliance of the sald case laws is not applicable to
the prasent cane.  Aceoedingly, | hold that the appeal stand: rejected to this extent.

12, Inview of the abave diseusclons and flndings, | pass the follewing oedar!
QRDER:- .

ke ebeoanns /)7
A #ﬂ?lllu: {br}wgaﬁfiw;f
T/ e

Te

M5, Greemwrond Efatas,
#5-4-187/2 & 4, Il Floar,
Soham Mansion, MZ Road,
Selrunderabad = 500 003 TS By Spead Post]

Coapy submitted to:

The Chief Commisioner of Custams & C

Copy to:

1. The Commissioner of Central Tax, Secunderzbad COST Commisionerate, Hyderabad,

2. Additiongl Commisioner of Central Tax, derabad COST  Commisfonearate,
Hyderabad,

3, Master File, ,

al Tax, Hyderabad Zone, Hyderabad,

HYD-SWT AM-SC-AP2-062-22-23-5T dt.31.10.2022
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FORM 8T-4

Y

A‘N\E—i U.Ef —_—

Form of Appeal to the Commissioner (Appeals-Ti|
[Under Section BS of the Finance Act, 1994 (32 of 1994}

; HEFORE T [ONER [APPEALS-11 .
O7T™ FLOOR, GST BHAVAN, L.B. STADIUM ROAD, BASHEERBAGH,

. HYDERABAD - 500 004

| 11] Appeal No,

of 2021

(2] Hame and address of the Appellant

M/e. Greenwood Eslales, #5-4-167/3 G &,
Il Floor, Soham Mansion, MG Road,
Secunderabad-500003

2| Designation and address of the olficer
Passing the decision or order appealesd
agamst and the dute of the decision o
ordor

'
e

ADJIN-ADC(ST) dated 26.07 2021

The Additiona]l Commissioncr of Ceatral
Tax, Jecunderabad GST Comrnissionerale,
GST Bhavan, LB, Sadium Road, Basheor
bagh, Hyderabad 500 004

[Ceder (DE NOVO) NO: 05/2021-20.880-

T-TI‘ Date  of T Commumicalion  to the
Appeilsnt of the deeision or order
appealed aguinst

04.08.2021

(3] Addreza to which notices may be seat
to the Appellant

M /s Hircgange & Associnics LLE, 4th Floor, |

Wesl Block. Srida Anushlea Pride, Abowe |

Lawrence and Mayo, Road Mo, 12, Banjura
Hille, Hyderabad, Telangana - 500 034
Mail id: venkataprasad@hivegange com
Mobile Mo: +91 B9TEI L4341 '

(SA}l) Period of dispute

v e

Jan'l0 to Dec'10 and Jan'i 1 o Dec’1 1

it Amount af service lax, i any
demanded for the pericd mentoned
in the Col. (i

Rs. 45,B1,301/- for the period Jan'lD to
Dec'10 and Rs. 44,65,371/- for the poriod
Jan'll to Dee'11’

[iti} Amount of refand if any claimed for
the period mentioned in Col. [i)

Ma

{iv} Armounl of Inlereat

In terma of gection 75 of Finance Act, 1994

¥l Amount of penalty

Rs, 4,58,120/- for the period Jan’l0 to

Dec'l0 and Ra. 4,946,537+ for the perind .

Jan’l 1 to Dec'l]

(wi]Vehae of Taxuble Service for the
pertod mentioned in Cal.(i)

Fa. 11,11,94,191 ) for the perclod Jan'10 to
Dec*l0 and Rs. 10,583,582, 788 f- lor the
period Jan'l ] to Des'l ]

[6) Whether Service Tax or penelly o
interzst or all the three hsve basn
deposited.

An amount of Ra. 47,50,780/- has been
already  paid  though CENVAT  of
Ra.24 29 887/- and though cash of R
23,50,899 -, The same can be adjustod
towards mandatory pre-deposil in terms of
aszction 35F of Central Exclse Act, 1944 aa

réguited [Copy of challuns eoclosed as

&

P



Ammarea:_f_}

(BA] Whether the appellant wishes o be
heard in peraon?

Yes, at the earliest

{7} Reliefa claimed in appeal

To set aside the impugrl&é order (o the
extont  aggrieved and  prant the eeliel
claimed,

Appellant

a7



STATEMENTS OF FACTS
Ao Mfs. . Grecrwood Estatcs (hereinaller referred to as ‘Appellant’] is mainly
engaged in the sale of residential houses to prospective. buyers while the units

are under construction. For the sald purpose, the

alla

rg into two

geparate agreements with their customers one ls for sale of u.ndhrldud

Eurﬂnm of land topether with semi-fnished flat [a-aie deed] and another one

i t a

registered, and A

etmEn

B. The details of amounts recsived from customers is as bllows:

_mndertakin tion. Sale dee
ropriate ‘Stamp Duty® has bean discharped on the same.

Jan 2010 to Dee 2010

Description Receipts Non-taxahle Taxahle
Bum tewards salc deed Fe2,07.44,617 Ra.4. 07, 44,617 il
sum towards sgreement of
Construction Rs.5,33,39,887 Mil | Rs.5,32,30, 887
Bum btowards other taxable
receipls s, 13,29, 697 Hil Fa.13,29, 697
Sum towarda VAT, Regn. :
charges, eto e, Rs1,11,48,36% R=.1,11 46 564 C Ml
Total Rs 10,64 62 565 | Rs.5,18,92,081 B 45 6%, 584
4 Jan 2011 to Dee 2011 :
Description Receipis Won taxable Taxahle
Sum bowards sale deed | . R=.4.28 .44 626 Es.4.28 44,626 Mil |
Sum towards agrecement af
Construction 175.5,50,55 881 il Es.5 50,55, 881
Sum towards olher taxable :
receipls Fa.ll 40,800 il [, 11,40, 800
Bum towards VAT, Ragn.
charges, sto Ra.06,23 950 | Hs.96,23,950 Nil
| Tetal _Rs5.10,86,65,257 | Rse.5,324,68,576 R=s6.61,96,681
T. The approximate Hability for the impugned period are as [ollows [hppm.x]
Jan 2010 to | Jan 2011 to
Particulars Dee 2010 Dag 2011
Orose receipts : 10.64,6%,565 | 10,86,65,257
Less:  Amounnts  received for the period |
January 2010 to June 2010 4,712,327 B73 Mot Applicable
Amount recetved during the p:l';nd July 2010
December 2010 5,593,24 B0 Mot Applicable |,
Less: Sale Deed value 407,44 617 4 28,22 626
Less: VAT, Rogistration Charges and ather non-
{ taxahle meceipts i it 1,11,48 364 96,323,950
Taxahle Value T4,31,711 5,063,158 6R1
BT Liahility @4.12% e 3,086,186 23,16,210
Total Bervice tax payahble 26,22 396
Barvice Tax paid oo 20,786 |
/ i Ecuan |3
o
\_ ?



[ Fayable/(Excess pald)] - '_T- [21,58,300] |

D. As seen [romm the above table, an amount of Ra. 47 80,786/ - has alréady paid
towards service tax on the amounts received from customers agaimat the
llability of Ra. 26,22,396 - reaulting in excess payment of Rs. 21,558,390/ -,

E. The levy of service lax on above arrangements has seen a fuc shace of Htigation
and amendments. In 2009, there wae no clarity on whether sorvice bax was
payable or not. However, the Appellant chose to pay seovice tax under protest
an the amourit réceived lowards the “construction agreement” on the, basis of
law as understood by them, Therealler, based on Circular No. 11]E,F2}2t-]{|-'9 8T
dated 29.01.2009, the Appellant belicved that service tax was not payable and
therefore discontinued payment of service tax on the ssid "Congtruction
agrasmentz ", ’

F. fs Appellant has stoppod maeking payment of Service Tex, the Anti Bvasion
department initiated the proceedings against the Appellant and various
statements were recorded. In the above context, a Show Cause Notice (SCHN)
dated 21.05.2010 for the period [rom January 2009 to December 2009 First
S5CNT] was lzsued against the Appellant.

&, Subsecguently, periodical SCN'%s dated 23.04.2011 & dated 24.02.2012 ['E-l:l::unl:l
BOME& Third SCM") was issued for the period Trom January 2010 ta E:r:-:;r:m'n:r
2010 and Januasy 2011 to December 2010 {copies enclosed as annexire

. 'The said 3CN's were issucd alloging that: i

"As seen from the records, the assesses entered into 1) a sale deed for sale of
undivided portion of land ogether with semi-finished portion of the flal and 2
an agreament for conglruction, with their customers, On execution of the sale
deed the rght in a property got transfered fo the cusiomer, hence the
oo ion  service  rends ce 1 to  their

ciustomers under agree o are toxable under service

tax as there exisis service provider and raceiver relationship between them.
As there involved the transfer of property in goods in exeodbion of &aid

construcling agresments, ¢ the seriees rendeced by ¢
after execution of sole deed against egreemants of co

b oo ir cus o_twhom the lond w ' sold vide sale
deed are toogble services under "works contract ice™

H. The aloresaid Show Cause Moticss were adjudicabted vide a common 'Drdw-irlv
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*Vardsus flats have been sold by tham to varlous customers in twe slotes. First,
they have executed a sale deed ot semi finished stage by which the ownership
af the aemi-finished flars weas tronsferred fo the customer, Appropricte stome
duty was paid on the sale deed value. No service tax been demanded on the
sale deed value in lighl of Boord Ciroular dated 29.01.2009, After exsailion of
sale deed, they hawe enigred info anothar ogreement with the eustomer for
camyrstion of the said fleis and the sendos tox demand iz confined to this
gresmen” '
From the abowe Para, il is clear that the O[O dated 31.08.2012 accepted tha't
service Lax was not demanded on zale deed walue, however, QIO dated
31.08.2012 erred while quantifying the demand as it has included the amounts
received towards Sale deeds also.

- Appellant hag filed an Appeal before the Commissioner (Appeals) against the

zald order alang with stay application, The Commissioner [Appeals) vide Order-
in-Appeal No.3972013 {H-1] 5, Tax dated 27.02,2013 did not agres on the
contentions of personal usc but he did find merit in the Appellant p-l_l_-,u_ of re-
quantification and therelare remanded the matter bacls to the Onginal Authority
to re-quantify the value of taxable services after verification of the details,
Against the above referred OLA, Appellant has filed an appeal before CESTAT
and CESTAT vide Final Order No.20401/2014 in ST/ Stay/27332/2013 in
aTfa70 ITfEﬂ_J:E-'DE dated 25032004 stated as follows
Tt waas sulwiitted Dy the both sided that the issue Is not only reguardifcalion
but also verificalion of certain facts and aspects of low which have already
bepr confirmed by Commissioner (appeals). Instead of going into isswe which
il resull in g decision on o part of appeal, we consider it appropriate that the
Bigation showld be merged inlo one rather [han having separates parallel
Hifgation goeing on, thergfore i was submitted tha! the matter may be
remanded to the arginel adjudicating authorily and he may be direcled fo
decide all the issues in respect of both {0 show cause notice and also under
tafe requantificalion as dirccled by the Commissioner [appeals). We find the
submission o be reusonable, At the same Ume, since the observations of
Commissionerfapeeals] and conclusions have not been cooepted and oppeals
i":-;.:lm: beert filed, it would not be apprupr-in.h for us fo remind the matlsr
wilhout allowing aprellant to presend their oise ggain on the aspects which
hae coneluded by the Commissioner fappeals), Thersfore, while remanding the
raciiter q,."ler S-.‘:ﬁmy astde  the unpu.:gnrz:i grgder, we direcl lhe mgmc:t

gL



reasoned order, as fur gs re-quantification is concermed whensoer (hsre i5 no
dispute , The requoanification can be done as direclted by Commissiohar
fappealsl  Whateeer thers one dispute the matter can be decided by
adiudicating authorty, by passing o well reogonsed and detailed order, It is
mads elear that the amounts already deposited need nel refunded jusr
besause the impugned order has beer set aside tIl the issue is decided.”
Subszequently, the adjudicating authority has granted personal hearing wherein
the authorized represcntative requested 10-day tme bte give the documents [or
computations and writben submissions.
. The Appellant wvide its lettor dated 22 12,2015 hea given working of receipts ane
the attribution of the said receipts towards sale deads, construction agreements
and ether non-taxable reccipts. The deladls were submitted along with-copies of
ggrecments, financial statoments and ledger copies.
. The Additional Commissioner has passed OO0 No. 23/2016-Adja{STHADC)
dated 09.06.2017 re-confirming the demand end rejected the aubmisaions for
re-quantification citing matrgnmmcuts were not properly submitied (Copy of
0OI0 iz enclosed as Ann:m‘:';*r/_u_]. :
. Appellant las filed a:}_appl:ul belore Commissioner (Appeals-l] (Copy of BT-4 is
enclosed as ﬁnntmrc% and appeared for personal hearing on 15.03. 2018,
. Subsequently, Appellant received Order-in-Appeal H‘ED—EKEUE—__E_E—P.M—EUES—
18-15-8T dated 27.04.2018 (Copy of QIA is encloged as Anmmua_‘,;'},] conflieming
a part of the demend and remandesd ha.-c.tk for re-quantification. The Appellant
has ﬁlm:l an n:ppcai againat the above referred order before CESTAT, Hyderabad
to T_hle extent aggricsod vide Appeal Mo, 3T/31034/2018-DB and the same is
pending for disposal.
. Meanwhile, the sdjudicating authority has initiated the remand proceedings
and scheduled the personal hesring, D:-aj:-!ib:- of reguesting o kesp the
proceedings io abeyunce till the disposal of appeal by CESTAT, the Additional
Commussioner of Central Tax vide Order [De Nova] No. 05202 1-22-5EC-ADJIN-
ADC{ST) dated 26.07.2021 has passed an order confirming the demand which is
ag followa:
@} In respesl of Shodw cause notice QR Mo EI..I"E‘EJ‘.! -Adin. (51} dated
23.04.2011
ﬂ I canfirm the demand of an amount of Rs 45,81,201,- rmch-ldl.p.g Cegz)
[Rupees Fory-Five Lakh Eighty-One Thousand Two Hundred and Cne
only) being the Service Tar payable on the tuxabie services rendered
curirg the pariod from Jamuary 2010 fo December




sechon (2 of Szchion 73 gf the Finance Act, 1994, ocominst /s Greenwoodd

) E.stﬂim.,. Secunderabad, .

b, in terms of Ssclion 75 of the Finance Acl, 1994, I order M/ 5. Greemuodd
Eztates to pay intesest at appropriate rates, on the Serdce Tax paoyable
as mentionad at SL No. (i above.

c. I impose & penalty of Rs4,58,120 /- [Rupees Four Lakh Fifty-Eight
Thousand Cne Fundred and Twenly onlyf (being 10% of the ST payable)
o M.-"s..Grca'numud Gustares, Nyderabad, under Seclion 78 of the Finance
Act, 1994, for fallurs to pay Seruviee Tax,

d. 1 impose @ penally of Rs. 10,0007 - (Rupess Ten Thousard Onlyf on Mr's
Greenwood Tstales, Hyderabad, under Szction 77 of the Finance Act,
lagd, _.ﬁ'J-.rﬁ::Ium to declare the right taxnble incomes in their 5153 relirn

&) ih respect of Show couse netice O.RNo,52/2012-Adin.  [51) | dated

24.04,.2012

e, [ eonfirm the demand of an amount of Be 44,65 371/- / - finctuding Cess)
IRupees Forty Fowr [nfch Stdy Five Thousand Three Hundred and Sevanty
One only) being the Seruice Tox payable on the taxable services rendered
during the period from January 2011 lo December 2011, in ferms of sub-
section (2] of Seciion 73 of the Finance Act, 1994, against M/ s Greenwoeod
Bstates, Secundermbad

£ in terms of Section 75 of the Finance Ad, 1994, I order M/s Gresnwood
Estates to pay inferest of appropricie rates, on the Serdce Tox pogable

_ as mentioned at S, Mo (il abowe, _ ;

g. I impose @ penalty of Fs.4,96,537/- [Rupess Four Lakh Forly Sic

" Thousand Five Hundred and Thirty Seven enly 1 (being 10% of the ST
payable} on M/ s, Oreenwood Bstates Hyderabad, under Section 76 of the
Finance Act, 1994, for failure fo pay Servise Tae

h. I imposs a pencity of Rs, 10,000/- (Rupees Ten Thousand Onkyl an
MY = Greemwood | Sstates,. Hyderabad, wunder Seclion 77 of thé Finaneos
reltrm.

To the extent aggrieved by impugned order, which is contrary o facts, law and
evidenoe, apart from being contracy to a catena of judicial decisions and beset with
prave and ineurabls legnl infrmities, the Appellant prefers this appesl on .rh-p
fallowing prounda [which are allsrnate pleas and without prefudice W one another)
amnng-st thoae to' be urged at the time of hearing of the appeal. S O




GROUNDS OF AFPEAL
1. Appellant submils that the impugned order (o the extent aggricved] is ex-Farie
illegel and untenable in law sinee the zame iz contrary to Gels and judicial

decisions.

In Fe: Re-gquantification of demand
2. appellant at the outsct is contesting the demand of service tax and other aspects

in the above referred OIA dated 27.04,2018 which has remanded the matter to
lomwer authority énter alie Chatl
2. There is oo seevice G Hability on the builder during the poriod prior to
01.07.2010;
b, The 'sale deed’ value ghall be exclnded while arciving the tuxable value;
&, Amount received towards rogistration charges, stamp duly etc., shall bg
i excliiaded while arriving the taxable value;
n:curdlngly, Appcllant has filed an appesl before Hon'ble CESTAT, Hydﬁrah&d
vide appesl No. ST/31034,/2018 which is pending for disposal. Aa the same OLA
ia already appealed before the Hon'ble Tribunal, fl.ppr.ll.}l:mt humbly requests

Hon'ble Commissioner {Appeals) to keep the proccedings in abevance Gl the
diaposal of appeal by Hon'ble CESTAT, Hyderabad,
3. In this regard, Appellant wish to place reliance on
a. Vilfons Booling Produ W thapur 2013-TI -

CESTAT-MUM whergin il was held that "4, Brief facts of the cass are that
the appellants filed a refund claim befere the adjudicating authority which
s sanctioned and Uhe regfund wwas given o the appellants. Against the said
wrder, the Revenue profermed an appeal before the Commissioner [Appenis|
who set aside the order of sanctioning the refund claim and remdnded the
matier back to the ndiudicating autherty for reconsideration. The said order
wes challanged by the eppeflosts bafore the Tribunal on the ground that the
Commigyioner [Appeals) hos no power, o remaond the mobter oo the
adjiidicaring authorily and obiained stay from the Tribunal Whils the matter
ts pending before the Tribunal, the adiudicating autherity, on the matter on
remand by the Commissioner (Appeals), hos rejecled the rafind claim of the
appallonts. On appeal before the Commissioner {(Appeals] the refection was
‘upheld, ﬁggréemd by the said order the appellants are before me.

h ue he 1 I t I the
mmmsa_m“—mmm
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arder s get gside, and the appeals are ollwed. The stoy geolicglions are
also disposed ofin the above (erms, 7

b. Agro Tech Foods Pyl Lid Vs OO0, Nhavashera 2017 (345) ELT 668 (Tri-
M) ;

[ -_l'-"ihar:ﬁEI Engineers Ve CCE, Delhi 2016 131-32] ELT 475 [Dal) =

d. PK International Vs CCE, Thane-1[ 2014 (301) EET 3 (Bom)

e. OO, Uttar Pradesh Ve Pidilite Industries Limitad 201.-1-.[309] ELT 59§ (All)

4, Without prejudice to above, Appellant submits that the Order-in-Appeal which
has remanded the matber to lower authority vide Pare 12, sct side para S{al(i)
and 5(b)f) OI0 No. 83/2016-Adin{STYADC) dated 09.06.2017 and directed to
cxamine the following:

a. Examinz the evidence presented in the CD regording the appellanis
residential unit wiss lability under the compasition scheme. .

b. The elements of VAT [if enyl, ead wolue of goods whose title stonds

: trunsferred as sols alone iz exchidible, th:r same may be excluded | .

¢. Ramstration charges! stamp duly are nol excluded n the composilion
scheme, hence nclucdible for assessment to WCE: @ &3 expressly alardfied
that lond is not gesels for the purpose of composition schame, and the land
value mentipned in the sale deed s mniudth[a far asseszsmend undar
composition sehame;

d. Thare [z a force in the condention thol the elselrieily/ waler charges arg
collected and poid to the wlilities for the mmspnﬂqg seripeEs! thal the
same represenl refmbursable expenses out of the ambil of the levy, as
sattiad by the Apex court in'the UNION OF INDIA Vs INTERCONTINENTAL
CONSULTANTS AND TECHNOCRATS PVT LTD [2018 (10) G.8.T.L 401 (S.CJj;

: tharafore | hold that the same shall be excluded from tha aszeszment of tox;
" and that cum-tax benefit shall be exdendeed under sae 67(2) on the valuss
ncluded from the sale deed.

5. Coosequent Lo above roferred remand divéctions, Appellant has filed the
remand submissions submitting the details of amounts sollected lwards VAT,
waber and electricity charges (other non-taxable receipts). In Lhis regared,
Appellant submits thal the impugned order vide Para 5.5 has given a (inding
that “the assesses has nol provided any worfshests to show thatl how he has
arrived o the q:.mnl'.l,.l'wtu.m ﬁh’ deductions as tabulated by him in w.r z
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decide to go with the deposiment's gquantification as I has taken the dale made
auailatle by the assexsee as the basis for ariving af the above amounts. As
directed by Commissioner [Appenls| the aforesaid amounts in the foregeing table
is liable for deduction from the gross receipts. Accordingly, | hold that Rs.
15,27,926/ - is liabls for deduction from the gross receipts” i

[tx thie regard, Appellanl submits that the finding of the impugned order is not
corTect in as much as e Appellant has submitted all the detals dunng the
remand procesdings. Appellant submits that the foliowing information has been
submitted by the Appellant though E-madl on 00.06 2021 and 18.06.2021
[Copy of E-mail iz coclosed as H.nnexum@

a, Statement showing the Customer wise reccipts along with details of
amounts received before receipt of Ococupancy Cerlificate and after receipt
of Occupancy Cectilicats

b. Copies of neome Tax retumns for the fnanclal years 2015-16, 2016-17
and 2017-18

Subacquently, Appellant hes alse submitted the copies of HIE deeds,
agreement of conatruclion and sale ledgers in a CD format to the concerned
inspector. To this extenl, Appellant vide letter dated 29.06.2021 has stated that
the shove referred information was submitted and requested Lo conlicm the
game. Further, Appcllant hes requested the adiudicating authority that
Appellant is ready to submit any information ss reguired. However, the
Appellant hag not received any request from the department requesling any
information [Copy of letter dated 29.06.2021 is enclosed as Anncmm;_].

Appellant [urther submits that Appellant vide its letter dated 23.07.2021 has

gubmitted the filowing information in & pen drive ]
f Sale deed copies entered with the customers duning 01.0L:2010 to
.oS12.2010 - .
b. Agreement of Constructon  entered with the customers during

01.01.2010t0 31.12.2011
c. Ledger accounls of the coatomers ) e
(Capy of letter dated 23.07 2021 is enclosed as Am.:xum_l},"__]

Appellant submita that the ameunt of VAT collected from the customers cun be

evidenced from the VAT ehallan enclosed ko the Sale deed copics submitied vide
above referred letter dated 23.07.2021, Further, the details of the A
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submita that all the above shows thal the Appellant has submilted the entire
information te the department, therefore the fnding of the impugned order s

niot correct.

. Further, Appellant submits that the impugned aorder has congidered only the

below amounls as VAT and other Non-taxable receipts while re-quantifying thoe
demand as againat the actual amounts :

“Partlculars 1™ Jan'10 to Jan'll ta Total
Dac"l0 Dec’'ll Tt
VAT Charges %] 56,565 | 743,084 14,009,649
Eleotricity and watar T2.a79 45,038 1,18 377
| charges
Tolal 7,38 944 7,668,962 15,27,526 |

To cvidence that the Appellant has received the amounts as stated in the
remand proceedings, Appellant ll_; herewith submiltting 8 receipt wise statement
along with copy of sale deed as a prool for VAT amount and ledger ascounts of
the customers with respect to water and eleciricity charges as a prool, This
shows that the ameunts considered by impugned order is not valid and needs to

be set aside.

11. Singe the Appeliant is in appeal before CESTAT against ageinst the service
tax demand confiemed by Order-in-Appeal on amounts received ‘prior to
0L.07.2010 and amounts received towards sales deod, registration charges,
Appellant would like to re-iterate the submissions in p:}i‘luui 5T-4 from

Para 3 to Para 67 [Copy of 5T-4 iz enclosed as Annexure V! ).
-

In Re: Interest and penalties should not be imposed '
12. Without prejudice to Lthe loregoing. Appellant submits that when servics tax

itsell is not payable, the question of nterest dees not arise. Appellant further
submits Uhat f i 8 patural corollary thal when the principal is not payable
there can be no question of paying any interesl as bheld I:M_n.r the Supreme Court
in Prathiba Processors Vs, UOL, 1006 (88) ELT 12 [SC}. 3

13. Appellant submits that impositon of penalty cannet be merely an aufomatic
consequence of [wilire wo pay duty hence the impugned ordoer imposing the
penalty requires Lo be scl aside.

14. It settled position of the law that if the Appellant ie under bonafide belief as
regards (o non-taxability, impesition of the penaltizs are not warranlu-d.

regard, wishos to rely on the [llowing judicial prenouncements.
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a. Padmint Produets v, Collector —1989 [43) EL.T, 195 (5.C.)
b, Commizsioner v. Sural Textilea Mills Lid. == 2004 (167 E.LT. 379 (5.C)

15. Appellant submits thsat, when the tax itsell 1s not payable, the guestion of

penalty under seclion 76 docs not arise, Further assuming but not admilting,
that thers was a tax Jiability, as explained in the previous paragraphs when
Appellant were rob ab all having the intenbon to evade the service tax and
further also thore was a genuine doubt about the habdlity of tax on land valug
in the industry where the builder pays tax under Eule 24 Valuation | (& huge
malter of litigation), Appellant is acting in a bona fide beliel, that he is not
liable to colleer and pay secvice lax, there is ne queston of penslty under
section 76 resorting to the provisions of Scction BO considering it to be a
ressonable cause [or not collecting and paying servics tax.

16, The Appellant submils thal peralty iz impossble when the Appellant breaches

17

the provision of the statute with an intent to defeat the scheme of the Act when
there is a confusion prevalemt as to the levighilily and the muela Gde nol
eatablished by the deparlment, it would be a fit case for waiver of penally as
held by variogs tribunals a8 under : - -
a. Vipul Mobors (P Ltd. vs Comenissioner of C. Ex., Jaipur-l Z008 (a0
STR 0220 Tri.-Del '
- b, Commissioncr of Service Tax, Daman vs Meghna Cement Depet 2009
(015] 5TR 0179 Tri.-Almd

Appellant submits that issus involves iuterprgthtiun and the periodical notices
have Been isswed to the Appellant, the impositon of penalties under Section 76
is not tenable and tho same needs to be set aside. In this regard, Appellant
relied on M /5. Phoonix IT Setutiens Ltd Vs CCE 2017 (52) STR 182 (Tri-Hyd).

Without prejudics to the foregoing, Appellant submils that penslly is proposed
urder section 77 However, the subjest show cause notice has not provided any
repsoms @5 to why how the penalty iz appliceble under section ¥7 of the
Findgnee Mol - 19094, Furlher, the Appellant is already registered unl:ll::.r seTViCE
tax under works contract service and filing retarns rr:.g'ularljr to the department.
Accordingly, the penal provision mentioned under section 77 is not applicable
for the prgs.u.:;nl. cage. As the subject order has not considered these essential

aside,
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19, The Agpallant submils thal in the bllowiag teo eases, M s Creative Hotels Pel .
Led. Vs CCE, Mumbai (2007) (6] 2.T.R [To-Mumbai) and M/s Jews] Hotels Pet
Limited Vs CCE, Mumbai-|1 [2007) (5] 2.T.B 240 (Tri- Murmbai] it was held that
“The cuthorilies beloy kove Aol given any allegation oz to why penally is
reguired 1o be impased upon them. Only because penally can be imposed, i is
not necessary that in all coses penally (s required Io be {imposed. In this case
aecept the explonation of the Appelfant and thergfore dropped the panalty and
allow the appeal * '

Reneft gl Section 80 should bo extended .
20, Appellant :u‘lnm[Lx thal alleged short/non-payment of service lax was dus Eo
varlous reagons inler alia
a, Given understanding that compliance mads by Appeliant is in eccordanca
with the law. )
b, Whatever belisved as taxable was duly paid voluntarily. '
¢, Theee were divergont views of Courts over the classification of indivigible
contracts, taxabifity of transaction invalying immovable property elc,,
d. There was cnoggh confusion provalent on the applicability of the Bervice
tex among the industey,
2, Matlers were relerred Lo larger bench at various instances.
Al Ihe above can be eonsidered a8 reasonable cause and waiver of pepalty can
be granted iln Lerms ol section 80 of Finance Act, 1904, Relicd en-CBT, Ve
Motor Warld 2012 (27] 6.T.R 225 [Kar)

21, The Appellant craves loave to alber, add to and/or amend the aforesaid grounds.

22. The Appellant wishes to be heard in persen before passing any o

-] m d ; .'_...- oo



_ PRAYER
Wherefore it is prayed thal

a. To zct aside the impugned order to the extent aggrioved,
b. Te hold that the ro-quantification mads by the impugned order is not
CoTTRCLy

To hold that no intorest and penalties are leviable,

To hoeld that benefit of section 80 shall be extended; _

e. To hold thatl gorvice tax already paid should be appropriated;

Any ather conacquintial reliel shall be granted;

B

rm

; VERIFICATION : S
L j&h@&ﬂ_.mﬁ__. __Pﬂhﬂlﬂ.ﬂ_u{ M /s Green Wood Estates, tho
Appeliants herein do declare that what is stated above is true to the besl of our
information and beliel.
Verified today 3d Say of Scptember 2021
Place! Hyderabad
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This copy iz granted free of charge for the private use of the peErson to
whatr it is jissued.
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Under Bec.85.of the Finapce Act, 1994, as amended, any person
aggrieved by this order can prefer an appeal within 60 days from the date of
communication of such order/decision to the Commissioner [Appeals],

Haqrs.,, Offies, Tth floar, L.B.Stadium Road, Basheerbagh, Hyderahad — B00
0ok,

a. wn%mmmﬁﬁrhmmiﬂﬂﬂmwtq.:%m&m
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An appeal against this order shall He before the Commissioner
(Appeals) on payment of 7.5 of the duty demanded where duty or duty gnd

penalty are in diapute or penalty, where Penalty alone is in digpute,

An appeal under See 85 to the Commissioner (Appeals] shall be made iy
form BT-4 and shall he verified in the prescribed mannear,

4, wﬁumﬂﬁﬁmmﬁﬂmﬁmmq#mwﬁﬁ
mﬁm&ﬁmﬁwmﬁwﬁﬁ:mwmtﬂﬁmﬂwﬁmﬁm

The form of appeal in Form Na: 5T-4 shall be filed [n duplicate and
shell be accompanied by & eopy of the decision-or the order appealed
againat _-
S e ol o ok i 5 R anhr o8t o e o ot
o < gt v & s e e i '

The appesl as well as the copy of the decizion or order Appealed
againat must be afficed with their fee atamp of the appropriate amount,

Sub:-Service Tax - Non-payment of Service Tax by M2, Greenwood
Estates, Secunderabad for the period January 2010 iy
December 2011- lssue of Orders D& nern) — Fegarding.

dr ok

ER iy (8] BE:

This Order (De novo) is being passed in compliance to the Order-in.
Appeal Hu.Hyd—Hb;uua-sc-APz-mzs-m-m-ﬂansr, dated 27.04.2018 passed
by the Commissioner (Appeals-1l}, Hyderabad.

2. M/s Greenwood Estates, 5-4-187/384, 1 Floor, Scham Mansion, MG

Road, Secunderabad-s00003 (hereinafter referred to ag the a5acasee are
engaged in providing Works Confract Er.r'.rin_:e, The assesses are a registered

Puge:nﬂl.

Dllcﬂﬂ-.ﬂ?.ai}:
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themselves registered with the Department vice
Service Tax Registration bearing No. AAHFGOT1 1B3TO01.

partnerzship frm ang (=14

41. A Show Causse Notice vide HOQPOR No.77/2010-Adjn(ST)
dt.21.05.2010 was issucd for the period January, 2009 to December, 20009
invelving an amount of R3.9.47,737/- and the same has been adjudicated
and confirmed  vide Order-In-Original Hn.4?f5‘.ﬂlﬂu5'r, de.24,.11.2010,
Aggrieved by order, the asseases have gone in appeal and the same has been
dismissed by the Commiszinner [Appeals) wide Urder-In-Appeal Mo.ll/2011-
5.Tax de.31.01.2011. The present issue iz in sequel to the same for the

perivds January, 2010 to December, 2010 and January, 2011 to December,
2011,

3.2. Two periodical Show Cause Notices covering the periods Januery, 2010

16 December, 2010 and January, 2011 o December, 2011 have heen ias1ed
to the assessee as detailed belowr;

Show Cause Notice Amount of 9. Tax Petiod covered in the
number and dage demanded in the Bhow Show Cause Notice
== Cruze Motice
O.R.No.61/2011-ADyJ- » January, 2010 to
ST-GRX dr23.06 20711 | RS- 98,00,391)

December, 2010

D.R.NG.EEEFTEDIE-&DJ- Rs.46,81,850/- January, 2011 to

December, 2011

3.3. Both the above Show Cause Notees were adjudicated by the Additonal
Commissioner, Hydsrabhad-I] Commissionerate vide a common Order-In-
Original Ne.51/20 12-Adin[STIADC, dt 31.08.2012. In reapact of Bhow Canse
Notiee No.O.RNo.61/2011 dt23.04.2011, the adjudicating  authority
confirmed the demand of 8. Tax aof R3.48,00,391/- along with interest and
imposed penalty of Ra.200/-per day or 2% of such Bervice Tax per month
whichever iz higher under Bection 76 of Finance Act, 1994 and imposed
penalty of Bs 1000/- under Section 77 of Finance Act, 1994, In respect of
Show Cause Notice O.R.No.52/2012-ADJ-8T. dt24.04.2012, the
adjudicating authorlty confirmed: the demand of 5.Tax aof Rs.46,81,850/ -
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along with interest and imposed penalty of 85,200/ per day or 2% of such
Service Tax per month whichever is higher under Section 76 of Finance At

1994, and imposed penality of Es.1000{- under Section 77 of Finanos Act,
1994,

3.4, Aggrieved by the Order-ln-Original Me.slj2012 de31.08.2012, the
assessee filed an appeal before the Enmmisaiunar[.ﬁppca!ﬁ], Hyderabad. The
Commissioner [Appeals), Hyderabad vide Order-In-Appeal No.39/2013(H-1)
S.Tax dt.27.02.2013 vide Para 7.3 of the Urder-In-Appeal has found o
merits or foree in the Erovnds and contentions submitted by the appellants
and observed that the case laws relisd are alsa no: helpful to them and
further concurred with the findings made in the Crder-In-Orginal Mo
51/2012 de.31.08.2012 by the lower authority, However, with regarnd to the
quantification of Service Tax, the Commissionsr (Appeals] observed that the
appellants had submitted that there is mistake In quantification of servica
demand for the twa period viz., from Jan, 3010 to Dzc, 2010, the 3. Tax to
be guantified on the value of Re.5,73,06,000/- but nst Ra.11,65, 14,000/
and similarly for the perind Jan, 11 to Dec, 11, the 5.Tax to be guantificd on
the value of Rs.5,99,40,694 /- The Commissloner{Appeals) this directed the
lower authority to ascertain the factusl Position to re-quantify the 8. Tax
payable (after deducting the S5.Tax peiid if their claim iz correct) and extand
the benefit if they are found otherwize eligible for the same and an
Spportunity of personal hearing may ba given to the appellants befere this
limited matter is decided. With regard to imposition of penalty under Section
76 of Finance Act, 1944 the Commissioner mpp-:.-a.iaﬁ modified to the extent
that the penally imposed under Section 76 is R 100 from Re 200 with effack
from 08.04,2011, With regard to Imposition of penally under Section 77 af
Finance fct, 1994, the Commissioner{Appeals) held that there is no need oof
penalty under Section 77 as penalty under Section 76 has been imposed.

3.5. Aggrieved by the above said Order-In-Appeal No, Mo 39 /20 13(H-T5 Tax
dt 27.02,2013, the asseases preforred an appeal befors the Han'ble Triburnal,
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The Hon'Ble Tribunal vide Final Order - Ho.20401/2014

5T Stay/27332/2013 in ST/27017/2013 DB 28.25.03.2014 sbserved-

in

9.6. The Adjudicating Authorlty vide Order-In-Original | No.83/2016-
Adin(STHADC)dt 09.06.2017 in the de nowvo proceedings arlsing from the
remnand crdered by the Tribunal as well as Commissioner {Appeals) forum,
heard the appellant and passed the de nova adjudication order Impugned
herein, holding that the appellant was linble to pay tax on the consimuction
of residential complex service, Regarding the quantification of the service tax
demand for which the remand was made by the Commissioner [Appeals), it
was held that the appellant had not submitted the amounts received
supported by any documentary evidence and henee the figures mentioned in
their submissions dated 22.12.2015 (Para 4.8 of the 010 Impugned herein]
were not acceptable; that the fiures submitted by the appellant to the
various fora were also inconaistent as detailed in the impugned order. The
demand was confirmed in rezpect of the twa notices dat-:d_za-m,m’.:n &
24.04.2012,
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3.7. Aggrieved by tfm Order-In-Original No.83/2016-Adjn(STY(ADC), dt
09.06.2017, the assessee fled an appeal before the Eqmmisaiuner[ﬁppmls],
Hyderabad, The Gnmnlu'aai.-un:f (Appeals), Hyderabad vide Para 12 of Orelap-
in-Appeal Na. H}rd—Eilcnua~343—ﬂ.P‘2—DD25-IE-19-$]‘ dated 27.04.2018 had

remanded the case to priginal suthorlty, The order portion at Para 12 reads

as follogws: J

"12. I view qftﬁdﬂamminm recorded above, para Sfa)fi and S of
the impugned order iz set aside and remanded to the
ﬂd,r'udl'nc:tbilg Authority who is directed to:

iz} Rﬂgis!rqﬂnn charges / stamp duty are not ercludad in the
composition seheme, hence inciudible for assessment to Wios:
i iz expressly clarfied that land s not ‘goods" for the
purpass of the Composition Schems, and the tand paiue
mcrr.hm{;ed in the sale deed is includible for assessment under
the composition schems;

{d} There ig force in the contention thas slectricity/ water charges
are collected and paid to the utitities for the corresponding
services; that the same represent reimbursable EXpEnSes ot
of ambif of the levy, as settled by the Apex Court in UNION OF
INDIA | Versus INTERCONTINENTAL CONSULTANTS AND
T TS PUT. LTD, (2018 (10} GSTL 401 (8.0

-therafore I hold that the some shall be excluded for
aszesament fo oy ond tha! cume-fox bengfit shall be
extended under Sec 67(2) on the valuss included from the

sale desd,
(e} Interest, a quintessential tiability accompanying belated
pay nf!qx.iﬂmbemmmaduuwmwtﬁedm:

ify| orrived at supra. Para S{alfil) and S} of the
impugned order stands modified aecordingly,

(! Penalty under Sec 76 has been adfudged on 09.08,2017, and

- nﬁjﬂ Provistan as amended on 14.05.2015 shall apply,

| Page & of 18
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3.8 In wiew of the directions of the Cﬂmmlaaiunermppmla} order dt

IT.02.2018 remanding the matter, the matter ig taken up for de nowo
adjudication,

ASETISERS! REPLY & PERBONAL HEARING:

4.1. SBhri. P. Venkata Prasad, Chartered Accountant and Shri. Mangipelll
Jagapralkash, Sr. Manager - Finance & Accounts has appeared for personal
hearing on 18.06.2021 on behall of the assessee, and submitted the
follewing written submissions vide their letter dt. 20.06.2021 -

4.2  The asscssee at the outset has contested the demand of sarvice tax
and other aspects in the above referred OIA dated 27.04.2018 inter alia that

8 There is no service tax liability on the bullder during the peried
prior to 01.07.2010;

b. The ‘sale deed’ value should be exeluded while ardving the taxable
valus; '

c. Amount received towards registration charges, stamp duty ete,,
sheuld be exchaded while arriving the taxahble vahe:

Accordingly, the assessee has filed an appeal before Hon'ble CESTAT,
Hyderabad vide appeal No. BT/31034/2018 which s pending for disposal,
As the same OIA is already appesled before the Hon'ble Tribunal, the
AsBeages requested the [d, Adjudicatin thority to the Cee

a I the dispozsal eal on T, ¥ ad
4.3, The assessee has relied up on the following case law in this
regard
a. Vilson 11 t Ve C Kol r -TT

2023-CESTAT-MUM wherein it wag held that "4, Brief fucts of the

case are that the appellants filsd o refund claim  before the

adjudicating outhority which was sanctioned and the refund was

giver, fo Ih.s; appellants. Against the said erder, the Revenue praferred
Page 7 of 18
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art appeal before the Commizsionar Appeals) who set aside the ordar
af sanctioning the rafind daim and remanded the matter back to the
adjudicating  authority for reconsideration. The said order s
chutllenged by fhe appellanta before the Tribunal on the ground tha
tha Commissioner tAppeals) has no power te remand the matier ta the
adjudicating authority and obtained stay from the Tribunal While the
matter is pending before the Tribunal, the adfudicaiing authorify, on
the matter on remand by the Commissioner (Appeals), has refectad the
refund clotm of the appellants. On appeal before the Commissioner
{Appeals) the rejection was upheld. Aggrieved by the said order the
appellants are bafore me.

b. Agro Tech Foods Pvt. Ltd. Ve CC[T), NHavasheva 2017 {345) ELT 668
[Tri-Buem)

¢ Fiberfill Englneers Vs CCE, Delhi 2016 (332) ELT 475 Del

d. P Knterational Vs CCE, Thane-II 2014 (301) ELT 3 Bom|

& CC, Uttar Pradesh Vs Pidilite Industries Limited 2014 (309) ELT 508
Al

4.4 The asseseee has stated that without prejudice te the above, in case
the Adjudicating nul:l-[m'il:j* wizshes to proceed for de nove adjudicaton, the
Bssessec wishes to make the following submissions, In thiz regard, the
assessec submitted that the submissions are only made for deciding the )
issues in the subject remand directions and not in substitution of the “'T
grounds pleaded before the Hon'ble CESTAT, Hyderabad. Z

4.3 The asscassee stated that they have submitted the statement of
Eesidential unit wise Hability fn accordance with the remand directions

Page Baf 18
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_gi“-ﬂ:n in the OLA, and stated that however since they
servige tax from the custormers,
assessee requested for re-quantification of the

benefit of cum-tax u/s. 67(2) of Finance Act,
statement submittod after considering the cum-ta |

6%

o0 Hn.ﬂﬂll]!l-ﬂ-&t--ﬂ-dj—-’-ﬁﬂ{&

Dil-dﬂ.l:li‘.!tlg!} .
CIN-IR100SEY i A, 5 A

have not collectad aruy
in case the demand stands confirmed, the
eame  aflter allnwin;g thie
1994 fhid ‘The lability
banefit is a5 under

i Jan"l0 to Jan'll to
- FArHeixr Dec’10 Dec'11 Total
Groas Reesipts 10.64,62,565 | 10,86 65 257 21,5127 829
Less: Deductions
VAT 15,20 860 14,17,634 28 38 494
Other Non Taxable Receipts
- (Electricity and Water
Charges) 43.27,640 37,043,582 80,31,222
Taxable value 10,06,14,065 | 10,35 4,041 | 20,41.58,106
Met Taxable Valge aftar
conaidaring Cum-tax
| benafit 5,66,32,794 | 904 46 8372 19,55,'?9,&35__
Tax Amount @ 4.12% 39,81 271 40,97 200 80,78.481
Aa:rua]];.r Paid 24 69 5553 23,11 933 27 B0, 7hE
Eh:rrt,.f.I'E;xn:s@]_F‘aiﬂ 15,11, 718 17,885,976 3&!,2‘?.595

4.6 The assessee also submitted that the above ealculation is purely
based on the directions given by the Order-in-Appeal and
appealed bafore CESTAT and pending for disposal and  submitted that the
above calculation shall not be treated as admitting the Hability by them. The
asaesses also stated that ginee electricity and water charges are colleched
and paid te the utilities for corresponding services and are in the nature of
re-imbursements, the same shall be exchuded for assessment of tax, as held

by the OIA in its Para, 12¢d),

the zame iz

4.7  Another Personal hearing was held on 20.07.2021 at 13.00 hours

s=eking clarification on the quantification submitted by the assesses. The
representative explained the various documents submitted for the purpose
of quantification. In this regard the adiudication Section wrote to the Ang
evasion Section at Headquarter vide File OR.Ng. 64/2018-19-Sec-Adjn-
JC(ST) (D= novo] dated 19.07.2021 secking examination of the decuments

Fape Bof 18
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and quantify the amounts as per the directions of Commissianer {Appeals).
The said section vide Jetter ©.Na, HQAE/V/110/2021-Scc-Misc., dated
23.07.2021 submitted their teply and the same is reproduced below:

(i “Adfudication Section has given the Sollowuis
Pertaining to M/'s Greemunood Estatas:
* LT Returns clong with Balance Sheets & Profit & Loss' Statemery
Jor the Assessment Years 2010-11, 2011-12 & 2012-15.

*  Construclion Agreement, Sale Agreement & Sale Daed for he
Flats in A blasi.

* Ledger copies of individuat Customers for the FY 2010-11 & Fy
2011-12

W documents [soft copieg)

Jan 2010te | Jan 201115
Dec 2010 Dee 2011
VAT 6,66, 565 7,443,084
Electricity charges 72,370 . 45,808
Total 1 733944 7,88, 582

(i  The VAT charges pertain to cartain flats of A Block only as per sale
deeds and that of cartain flats of C Block only as per Ledgers, The Electricity
Charges pertain to Flats in C Block & two flats in A Block only, water charges
have not been reflected in the Ledgers,

DISCUSSIONS A FINDINGS:-

5.1 I have gone through the Commissioner {Appeals’) Order [ hereinafter
referred s “the said order” or "order®] Bhow Cause Motice, written
submissions, submissions made in the hearing on virtual mode, documents

submitted for quantification and other documents available on record. The

Page 10 af 15
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issgue In brief is that the assesses entered intn lii sale deed for sale of
undivided portion of land together with semi finished portinn of the flat and
i) agreement for congtruction, with the customers, exocution of the sajp
deed the right in a property got bransferred to the customer, hence the
tomeiruction service rendsted by the assesses to "r.hr,ir customers under
agreement of construction is classifiahie under "Worka Contract Service"
under Section 65 (105 (z22za) under Service tax 18 there exists service
provider and receives relationship between them. A there s transfer of
Property in goods in executisn of the said constuetion agmmn:r-:te., it
appeared that the serviges rendered by them afeer ution of sale deed
against agreements of construction to each of their customers to whom the
land was already sold aps taxabls sorvices under "W'igrku Contract Service=,
The moot point was whether the sale desd value hab to be inchaded under
the ambit of warks contract and the other related points of contention wers
whether the VAT STAMP DUTY, registration char &5, clectricity [ water
charges are liabls to be taxed under tha s:nd-:lc 'LEIJT law. There have been
maltiple rounds of litigation in respect of the two notices as explained ahove
and in the process, it has come for de nowva a.djudicat!iun to me based on the
directions of Commissioner (Appeals) in Order- in-Appeal No. Hyd-Excus-80.
AP2-0025-18-19-ST dated 27.04.2018. Accordingly, |l take up adjudication
of the case,

S5.1.1 I find that the assesges has reguested to kpep the procesdings in
abeyance till the disposal of appeal filed by him before Honhle CESTAT,
H}'dmhadmdinﬂlfarcgardh:has relied upor certain case laws in
Bupport of his contention. I ohserve that I find thatias on date there is no
stay ageinst operationalisation of the Commissioner [Appealsl” order in the
subject ease. I have gone through the case laws submiteed by him. These are
on & diflerent footing in as much as there hias been a stay obtained against
eperationalisation of the order of remand In the casg law cited by hitn The
other case laws are different at the substantive| level The facts and
circumstances of the cass dealt in this order belng different, T am of the view
that the case laws cited by assessee are not ap;:!ica_':[-:, [ place reliance on

PEfe= 11 af 18
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the following case la?a in support of my desision to
adjudication as per directions of Honble Tribunal. The
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B0 #head with the
relevant portior in

the case lawe is rn:prul:"::uc-l.-.d below for reference:

upheld by the Tribetnak
of the Tribunal has bel
Judice before the

ordar af the Tribinal b

iz ultimately set aside, it ¢

to the refind of the a

noe right to claim the brefund

demand stands comirm

LhemplastSanmar Lid |
Tri-Mod We nate thet
(supra) was cited by ¢
para 54 of the prder
ratio of this ruling on
application and hence

Upen, Merely becousze
by itself cannot bhe a
order,

has been challenged

Revenue, we find no
pending or rgjecting it

clear language of ht'i;nd there being no interim stay

5.1.2 Before I present
order, [ shall reprodu

ﬂummianiunur{&pp:ala!nl

Perspective:

ed ayainst fhem,

the ma
Gparation of a particulal
|:he depariment has fils
TEnson not o grant rel

& broughf to our notice enabling the Ra
nding, merely because an erder passed
by the

rder of the
nis, has bean

{ deposited by them. Bub, ot this s

tage, they hauve
of the amount,

50 deposifed whan the ety

the ground that the Depar
Uer iz sub fudica,

order i stayed by a

ment hoas fled roforence
It iz well settled that unloss
higher farum, it has to be actad
d a referenca application, thaot

iz I T 4

VETIUE o eep
by the Tribunal
the teeth of the
in fovour of the
application either

Fevenue in further appeals. In

Eification,

far keeping the refund
h the gfo

resaid endorsament,

the re- workings as per the directiona laid out in the
ce the relevant portion of the dizeussions by the
to place the revised gquantification of linbility in o

“It can be inferred from
in terms of Works Con

of” {ime, Under the oit rules, the gross value leapes no room
other thar goods in ma

he Show Cause Notices, that the assessment is made

Composition Scheme Rules on vogue at that point
Jor exclusions,
erial whose title is transferred os zale, and the sales

I
!
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e levled thereon: Since the elements whose values are
in the instant case does not fall within this ambis, 1
appallant's argumant that the department’s palustion
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éﬂi-lgi"l‘.l: o be included
here is no mert in the

15 incorrect.®

5.2  Thus, the issus on whether sale deed value requires to be included fior

the quantification under the said Rules was decided

Farther, regarding other contentious

duty, electricity,

g0 into the merits of the

in the said order,
issues viz,, VAT, registration, stamp

waler charges, cum-tax bencfit, decisiona have been
pronounced in the said order. 1t s therefore obvious that [ do not require to

quantification of the ameunts as ordered,

5.3  Accordingly, Te

133ue and the scope is lmited to re-working the

faborate on how the amounts have been re-quantified

and arrived at based on directions in the said order, It is pertinent to

mention that the gross receipts-is the sum total of sale deed value,
Agreement of construction , other taxahis reczipts VAT, Stamp ditty

registration charges, relmburaahle eXpEnses

calculated the tax demanded in the following manner :

- Accordingly the notices

As per noties Jan Egé?cfn Dac Jan Egéi I1:|:|- Dec Total

Groass Rs.11,65,14,336/- | Ras.1 1,36,37,141/ | Ra.23,01,51,477 /-
receipts :

Taum Rs.48,00,391 /- Re.46,81 850 /- Es.94, 82,241 /-

5.4 | must point out that the ETos3 receipts in the notice are in variance
with what the assesses haz tabulated In his wrltten submissions, However
the assessee has not substantiated the same with reagons .Therefore [ am
not inclned to factor in the recaipts @y tabulated by the assessee and
instead take the gross réceipts In the notice for the purpose  of
quanbfication. Now, as per the mandate in the said order, except VAT i
Electricity [water charges, the rest are to be [actored in for guantification
and cum-tax benefit has ta be extended. To implement the directions In the
said order, the AR section was asksd o worle gut the amounts under eash af

Page 13 of 18
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the heads based on the documents submitted by the asseasee for the said
purpose. [ obeerve from the AE Section's letter 1o adjudication section that

the workings were made in the Eu]inwin,g manner. The agsrcaes has
aubmitta:lthe.ﬁ:][ﬂwing‘.

1] LT Returns along with Balanes SBhesats & Profit B Loss Btatement for the
Assessment years 201 O-11, 2011-12 & 20192- 13;
2) Agreement ud‘mnsu-uctién; sale daed ir.o residentiag unils of Block-4-

3) Customer ledgers for the period 01.04.2010 to 31.03.201 18 0L.04.2011
to 31042019,

VAT detailz available in part from the Customer ledgers submitted by the
asscssec was taken and tabulated to arrive at the VAT charges for the two

periods . As regards elzctricity and water charges, the amounts wers teken

from the Customer ledgers submitted and accordingly the amounts aee
tabulated balaw;

Charges to be Jan 2010 to Dec Jan 2011 to Dec | Total
deducted 2010 2811
VAT charges Rs.6,66,565/- |  Rs.7,43,084/- | Rs.19,09,649)-
Electricity. ard Fs.72,379)- Ra45,898/- | REs, 118,277 /-
water charges '
Total Ra.7 38,954 /- Re. 7,686,982 /- | Re.15 w27, O30 -

5.5 This is in contrast ta the amounts mentioned by the assesses in his
submissions, The assesser has not provided any worksheets o show how he

has arrived at the quantification for dedustions as tabulated by him in

written submissions .Since there is no basis for the tabulation made by the
asgesses, [ decide to go with the dc;;.'arl:mqnt'a quantification =s it has talen
the data made available by the assesses 85 the basis for arriving at the
above amounts. As directsd by Commissioner ( Appeals ), the alore
mentioned amount in the foregoing t:a.bln ts liable for deduction from the

Fape 14 of 15

i
i

.



DR W0 64 20 1E-15-GE T Ber-Adin- I C{S T)De sy

g

G0 pa N5z 2I-See-Ad-ADCIS T

groas receipts.  Accordingly, 1 hold that Rs. 15,27,926/- iz lable for
deduction from the groaa receipts.

3.6 The guantification for tax based on the workingz as ma.udatcd. in the
=aid order is tabulated as under:

Jan'10 to Jan'll te o
Particulars Dea"10 Dec'll In Rs
{in Rs] lin Rs) o B
| Gross Receipts 116514836 | 11,36,37,141| 23,01,51,477 'a
Lass: Dodustions
VAT 6,656,565 - ¥.43,084 - 14,090,649 /-
Other Non Taxable '
J Receipts - (Electricity T2,374/- 45,8958/ L18277 /-
and Water Charges)
Taccabie value 11,57,75,352/- | 11.28,48,150/- | 20,86,23,551 /-
Met Taxable Value
after coneidaring - i 2
i Lo 11,11,94,191/- | 10,83,82, 788/ 21,95,76,979/
Tax Amount @ 4.12% 45,81,201/- |  44,65,371/-| B046.572/-

5.7 Accordingly 1 hold that the assessee is Bable to pay service, tax of
Re.45,81,201/- for the period Jam, 2010 to Dee, 2010 and Rs. 44,65 371 /-
for the peciod Jan, 2011 to Dec, 2011.

3.8 Az per Bection 75 of the Finanee fct, 1994, every person, who Tails to
eredit the tax to the account of the Central Government within the period
preacribed, shall pay simple Interest for the period by which such crediting
of the tax Is delayed. In terms of Section 75 of the Finance Act, 1994, T hold
that the assessee are liable to pay interest on the Service Tax 'of Bs.
#5,81,201/- payable for the period Jan 2010 to Dec 2010 &Service Tax of
Rs. 44,65,371/- payable for the period Jan 2011 to Dec 2011,
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period from Jan, 2010 to Dee, 2010 & Jan 2011 to Dec 2011 but haye ok
paid Bervice Tax on the value of the taxable servicas rendered during the
sald period, I hold thae they are liable far impesition of PeEnalty under
Section 78 of the Finance aAet, 1994, Further, as they have failed to declare
the right income from the taxable services rendered by them in their §T-3

8. Accordingly [ pass the following order:-

ORDER
Mwmw_‘mw 1
23.04.2011 :

() Iconfirm the demand ofan amount of Rs 45,81,201- lincluding Cesa)
Ejﬁupm.-:. Forly Five Lakh Eighty One Thousand Two Hundred and One
only] being the Serviee Tax payable on the taxable services rendersd
during the period from January 2010 to December 2010, in terms of
sub-section {2} of Ssetion 73 of the Finance Act, 1994, apainst M /g
Greenwood Estates, Emuqdmbad.

() Im terms of Bection 75 of the Finance #ct, 1994, 1 order
M/s.Greenwood Estates to pay interest at appropriate rates, on the
Service Tax payable as mentioned at SLNa, (i) ahove,

(i) I'impose a penalty of F2.4,58,120 /- [Rupees Four Lakh Fifty Hight
Thousand One Hundred and Twenty only | (being 10% of the 8T
payable] on M/s.Gresnwood Estates, Hyderabad, under Section 6 af
the Finance Act, 1994, for falhire to Pay Service Tax.

(). 1 impose & penalty of Rs. 10,000/~ (Rupees Ten Thousand Only] on
M/e Greenwood Estates, Hyderabad, undes Section 77 of the Finance
Act, 1994, for failure to declare the right taxable incomes in their
E"I'—E' retirm, y '
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{5 In_respect of Show couse rmti:e_'_ﬂ.R.Ng.ﬁE.-'EﬂJE-Adm' f5T) - dated

240420

¥} 1 confirm the demand of an amount of Ba 4,835,371/~ [- (including
Cess| [Rupees Forty Four lakh Sixty Five Thousand Three Hundred
and Seventy One only] being the Servics Tax payzhle on the taxable
services rendered during the period from January 2011 to Decomber i
2011 , in terms of sub-section (2] of Section 73 of the Finance Act,
1954, againat M,'s Greenwdod Esi;atcfr, Sacunderabad )

(M) In terms of Section 75 of the Finance Act, 1994, I order M/a
Greenwood Estates to pay intersst at appropriate rates, on the éemc:-:
Tax payable as mentioned at SLNo. i) above,

{(vii) 1 impose a penalty of R5.4,46,537 /- [Rupees Four Lakh Forty Six
Thousand Five Hundred and Thirty Seven only | [being 10% of the ST
payable] on M/e. Gresnwood Estates Hyderabad, under SBection 76 of
the Finance Act, 194, for failure 1o pay Servics Tax,

{¥iil) T impose a penalty af Rs. 10,000/- (Rupees Ten Thousand Only) an
M/s.Greenwood Estates, Hyderabad, under Section 77 of the F&nanﬁ:
Act, 1994, for faflure to declare the right taxable incomes in their 3T-3

. 4

ae | 1] 2904
[G. RABHMI}
ADDITIONAL COMMISSIONER
To,
v”M;x, Gresnwood Estates .
5-4-187/3 & 4, 11 Floor .
MG Road, Secunderabad — 200003, (By RPAD)
Telangana State, ]

Copy submitted ts the Commissioner, Central Tax, Secunderabad GOT
Commisaionerate, Hyderabad,
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Copy bos-

1. The Deputy Eﬂmmis-ail:ml:r, Cenkral Tax, Secunderabad GeT Diwision
Secunderabad Commissgionerate.

2’ The Asaistant Commissioner [Arrears), Central Tax, Hgrs, Office,
3. The Superintendent of Central Tax, Ramgopalpet-1 aar Hange,

Becunderabad GST Division,
% Master Copy / Spare Copy | Office Copy.
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Re: Greenwood Estates documents

laya Prakash <jayaprakash@modipropertiaes.com:
Fh BME/2021 11485 Apy
Too. pralsingradM4@gmailoom <jatsinghg 2014 @gmal.coms
L Saham Modi spshammodi@madiprepsries.mme; CA Vinkatsprasad “winkatsprasad @hregange coms; CA Laxman
Hydlarabad <lasran @& mgengecoms F
L]
B atischments (d M2)
Fif 2015-18.POF; FY 201 6- 170 DE; BY 204718 20, .

Diear Sabjoet Sing
#is peryour requast o ITH eopies for the peied 2015-16, 201647 & 2017-18 | enclosad ta yau

Repards,

M Jayoprkesh
Srbdisager - Acsountanis| 19| 95023 BEIH) fayegprsbeshMmedinopeniccom
Bodi Propecties Pae Lid, | If i

341673 & 4, M O Rt Secunderabad - 03 | 451 40 65115551

Drea™ junt buy a fator villa? Bey & grest lilestydal

We bulld afferdabile flaly & wiflas in gated communities

On Wadnesday, dune 0, 2021, 09:33:30 AM GMTH530, Jays Prakash <jaynaraash® modipraparfiss coms.
warale:

Deear Sabjael Sirgh

Az par yaur requasl lefer dated 04082021 lowaids reaquesing documents against SGH
MNa V247187201 BiAdin., daled 17.04.2018 pertaining pared Iram Apr 2015-2017 (Upls Jurft7)

| am anclosing exced shest tosvards recsipls recehed from cusiamers fat visg arl racaipl wise and also sphil
befare OF eeceipts and Aher DT necsipes far your recond,

Fapicds,

M Bayaprabcash

Srtdnapgr - Agsnuntants] +00 S50 800 fayepeakeshil modeenpa g pom
i Tropectios Pve. Lid, [ weew.madipnpetisseom

=413 3 & 4, M {7 Road, Secondurshad - B3 |51 40 6631555
Cion't just buy a flat or &%l Buy » grest lifestyl! 5
W il afTerdabile Mot & villas in goied communides,
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Chartered Accountants

Date: 23.07.2021

T

The Additional Commissioner of Central Tax,
Secunderabad G5T Commissionrate,

ST Bhavan, L.E.Stadium Road,
Basheerbagh, Hyderabad-S00 004

Dear Sir,

Sub: Submission of documents after peraonal hearing

Ref: Remand Submissions filed consequent to Order-in-Appeal No. HYD-EXCUS-
SC-AP2-D025-18-19-5T dated 27.04,2018

1. We have been authorized by M/s. Greenwood Estates to represent before your
good office and to do necessary correspondence in the above referred matter,
2. In this regard, we are herewith submitting the following in Pea drive as

requested
a. Sale Deed copied entered with the customers during 01-01-2010 to 31-

123-2011
b. Agreement of Construction entered with the customers during 01-01-
I 2010 to 31-12-32011
c. Ledger accounts for the perod April 2010 to March 2012
3. We request you to take the same on record and let us kmow any other
information is reguired.
Kindly acknowledgs the receipt of the reply
Thanking You,
Yours faithiolly,

Far Hiregangeh Associa
Chartered Accountant

Prasad P
P er

Enclosure: Pen Drive containing copies of sale decd, agreement af construction
and Ledger copies of customers

Ath Floor, West Bleck, Srida Anushka Prade, Aleve buwveeace & My,
aad Moo 12 Bangara [ifh, Hydemad, Telangang - 500034; saihinfitiegnge com
Bongalore | Hydeenbnd | Visakbapninzm | MCR — Guegann | Mo b2 | Fune | Cheansi | Guoabadi | Moida

&F{_‘j | Walkatn | Vijayawada | Raipur | Kochi [ Indore
MEW ‘Wehsile! www hiroganga.com
p'}-e-@‘ﬁf’
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Hiregange Associates LLP ANN EXORE— W

" Chartered Aceountants

Date: 29.06.2021

Ta

The Additional Commissioner of Central Tax,
Secunderabad GST Commizsionerate,

EET Bhawan, L.B.Stadium Road,
Basheerbagh, Hpderabad - 500 004

Drear Sir,

Sub: Raply to letter dated 04.06,2021
Ref:Your letter dated 04.06.2021 pertaining to SCN No.V/24/15/7/2018-Adjn
dated 17.04.2018 iszued to Mfs. Greeownood estates

l. With reference to above, we have received the above referred letter dated
04.06.2021 aslding us to submit the following information:

a. Statement showing the Customer wise receipts along with details af
amounts recerved before receipt of Occupancy Certificate and  after
receipt of Cocupancy Certificate

b. Copy of sales ledger

c.'Copies of Sale deeds and Agreement of Construction

2. In thie regard, we wish to submit that the following information was
submitted over E-mail to jeetsinghe20il4@emailcom on 09.06.2021 and
18.06,2021

a. Statement shewing the Customer wise receipts along with details of
amounts received before receipt of Occupancy Certificate and after
receipt of Qcoupancy Certificate

b. Copies of Income Tax returns for the financial years 2015-16, 2016-17
and 2017-15 I :

&, Further, the copies of sale deeds, agresment of construction and sales ledpers
were submitted in & CD format to Mr, Sabjeet Singh

request your good self to confirm whether the g it

[pspectnr. Hence, we

a
Hangalare | Hydernbad | Yisalthapatsam | NCE = Gurgaan | Mumbai| Pune
Liplicata | Wijsyawsdn | Raipur | Kocli | lndore
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Hiregange Associates LLP
Charfered Accountants €

received or not. If the same iz not received, we are glad to submit the same

again.

We shall be glad lo provide any other information required in this regard. Kindly
actmowledge the receipt of the above,

Thanlding You,

Yours Truly,

For M/fa. Hireganpe & Assoé
Chartered Accountants I.r' -

Chartered Accountant

Banpalers | Hydernbad | Visalbapatmam | NCR — Gurgzon | Mombai | Puse | Cheanai | Gevaliati | Molda)
ICalluata | Yijayawadn | Raiper | Kechi [ Isdare
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This eppaal ks filad by Mis Gresnwood Estates, §—d - TET! 3584, 2 Floor, b,
Road, Secundsrbed - 00003 (herein afer refgired as ‘appellant) apainst Ordarin-Criginal
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(hereinafler refared o B8 the Empugned order) passad by lhe Addilicea| Combnissiona,

(erstwhile) Hydsrabad Service Tax Commissionseate, presently under Ihe jurisdicfion of°

Secungdarabad GST Commissionerate, GST Hhavan, LB Siadium Riad, Bashasbagh,
Hyderabad TS-500004 [hareiraltar ralerred o as Adjudicaling Sy,
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sushaln 1o that psdend

* Thatlvide pam 4.7 of the impugnied ordar 1 was staled (hal Uere was ma simpert of any aviderice In mapad
o bm chiges which s nul cermect e ey had sutfmilled o decumenta evtlecing he same ding Be
denteren proceedfings (n 2015 iseT e histon tha sane neods o bo el aside:

= Thal la csss gy {ex demand slands confimed  lor the sutjedt peded, the amounts reocivad fowards
consinectizn agrussant enly should be luced od col (he istal pmound recoived which was i fine wiss the
malon dafed 2404, 20712 & 21042011 for the periads Jamany 2011 Enl:lnmnhli 2011 & January 2040 4o
Cacmmber 210 mepeoively:

= Thal Be delals of tho some ooafimmed side Onder - in - Ordginal Moo SU20M2 — Adn 5T ADE daled
002012 vide pasm 17 was fshubled by them b Uhelr grounds: Ihal the delals af (i anbilty and tha
payments macs by e appelinl wet a3 in para 36 of teir gounds which orp meprodues d balow:

PARTICLLARS 0 10T DELC 10 (] | 24N 11T DEC 11 M) |

[ —— HEAI55] 1qEEaazET

Lisees diabucliove

Gk dagd vobas AOFErd AT RS
:‘_:""“H'.m“”'w““m 1114836 BE1a5D
Trscatin velim £isatEe HEi4EY
Ahalzmenl @ 60% 5 RELE] AEa g
Mel lasabis saliz i 2iaEran 24T

Servios T i 103% FEITTeT) 55

Actualy pakd 148547 Bt
[ Grext 1 (racems) pad T s

. 'Ihdlltn'l:u-.rlrﬂrrgdﬁuldhmumnlnﬂhmmhﬁumwuwmwmﬁdgm
deled 22422045 mlong with docurentan seidonces supgorEng el difm in G0 form and raguesied (o re-
I S AT '

sanbad U actom of quantum of rocelsds hafon tha
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fay

mnmnnlr'ﬂhﬂmmnﬂllﬂunlzﬁ!dﬂﬂ:

- Thnthwmumnmunmhuhhdmu:mmwmmﬂlmmm
was amivad ol befor execstiag the agraemant and hency L diligrancs batwesn he il ssbhmssion aed
submission dewd Z22.9015;

4 'rmm.mm;mruﬂrmuhumﬂnmrrhmmmummwrhnmmw.ﬂ
ru.':pmdadlimllﬂ'l-im.ldhmuhnmuwﬂudum;hlhllhmﬂmmlﬁmhdhbamaddt;

* mummmbmwﬂmﬂkl}mB?h:mmmhem#hmrmrhmnwh:nhn!m
nlshod conbingd ks penlmpd under Warks Confac Senvio a5 tha appelanl had ol coladed Bercs Tax
mih-mmhwmmuﬁnmmﬂhmmm:

= Thatiha Berdce Tee Es=il nel being payahbin, guoifisn urmmmmmumwuu Ayt Coward
in 1 Prathion Procasans 50,
m-t'mnmmwmmqasmr-mmmmmumuhwmmmmm
I.m‘-'ﬂ-"bnnlﬂl“hl‘ﬁmhum&#mmhﬂhm“hunnﬂmrﬂwlﬂdhhrﬂuTu.d
whhhmhrmhd‘udshmhﬂhrmrd:

" Tﬂl:ll!hlh“ﬁﬂﬂﬂhﬂﬂﬂﬂhﬁdhhtﬁidﬁﬁdhhhﬂh#mnmmﬂlmuu[h
wunmmmuh-.mxmwmmwhmqumwm Cj
ﬂmhufﬂ'ﬂmwmmahum

& Trruyfuqumli!muuhnﬂtﬂhumhﬂmmmuﬂﬂmi e

4. -1 have hard the appailant en 15082013, rapresenbed by BhAL B, Vankats
Prasad, Chartered Accountait, who referalpd the submissions made Iy B grounds of appeal
and had nothing moe by add,

FINDINGS:

5 | heve: carelidly perused the notics, imprigned order and i submissions made &
by the appeliant, | find that tha sppeal has bean Gad with a delay of thigaen {13]) days for which

the appedant has sybmitted that the concernad Emplyes was pal corming reguiary 1o (he office

a5 @ peresn in their famlly was hespilalized and tharefore wars unake b pravite the informalion

io e consultants within the cue date for dealling the appest They regrotted the same and
fequesied for condomation, | lave carsfilly considared the Plea for condonalion and fing
reasonatie causk to sdmil ik appeal umder the proviss (o Ses EH3A) lor a decizion on mark,

B, Parusal of lhe records shaow thal the appellant is registerad with fhe Depariment

 for paymant of Service Tax for ta senicas Works Confract Sorvices', Inbarvension of the

el revealad that the appelient had ealered ilo Sals dead for sale of undividad poirian

1“""‘ i, Wil the: semidnished parion of the flat and Ineceafiar, an agresment for
DMt buyar of the fial. )

13-15-5T DATED 27.04. 20714 Fage & of 10
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.‘.’;?#‘:{ etz Appéal No. J2201 7 (SCIST

T The: Dagartment candended in the nofices Bat on exeeulion of [he sale < epd {hr_-‘ |

righi in the properly gel fransfémed 1o teir costomers and herce ha canstruclion  sanfom
rendered by the sppedent Bereailar Lo thaei cusiomae Wder agreemant was taxable BEErvee ag
Fiere exlciod sarvics povider [0 Ssrice receiver relalicnship hetween them and this  sendeem
rancared by them afl=r execulion of the sale-desd against the agnaemenl of conslrucelion o
each of their custamars b wham he land was alraady sald was Exable under "Works Cleptract
Sarvice’. This being the cxes Barvice Tay wae arived ol in the nobices as lolows:

1. Mintfes elstnd 23.04,2044 — &l pars 8 of the nolkes - Tax of Hs AB.00. 38 on the folal amein)
of R 11,05, 94,3360 pessived against agreamanis of consinelion during tha periad RESTEEERT min
lo Crzcember 204 10;

L Mobice dated 2.04.2012 = ab para 5 of the nolice - lax of P=46,81 850 &n i gkal
consideraton of Rsf138357 1415 recelved by e thiing the pericd Jansary 2011 4o
Lrzzambar 2011 lhe apgailanl submittsd Service Tee gald chalan copy déted 35,11, 2019 for
Ra 500,67 14 ;

B. Based on the above, the Secvice Tax Gability was worked oul and the clemands
ralsed for the pedods menfioned in the nofices. Tha appeliand amtlu\'bd I:q.- Ihis, projested
sgainst tha inclimion of the sals deed vale for fhe purpbse of dummd and made el
submissions, The malber was ceclded by the Adjudicaling Autharity in Drdmh -Liiginal datacd
#1.08.2012 which was appealed mgainst by Me appefan] ta the first appaliste Auchorily who
remancad tha malter back for Fe-quantification of the demand The matter was cmed o the
Tribunal by the apoellant who remanded The malier ko fhe orgiral aulharily for  dengwo
adjudication. The mallar was heard ‘and impugied order passed by the Adjudicathg Aulbariy

based on the submissians of tha appallant haldag ihal the re-guanlificalion submitled by the

appeliant was wilhout basls and ol supported by docomentary evidencs snd the sLEMmiEsions
vide heir lefier dated 22, 122015 couki not ba accepled and hance 1he demands were io ba
cordirmad, The basis of tha Impugned order was In halding fhe appelant liable to ST an
consliucion of the residantal complex In wew of the definions undsr Seciiop -E-'S[E 1a) ard
B5(105)zazaa} of the Finance A, 1884 being appleabls o them read wilh Creular Mo,
10EE008 - 5T daled 20001.2008. Accordingly the arder is passed and hes eulminated i lhis

appael

o The appzliant in heir submissions acospl thal they are lizble |o dischargs

fervice Tax on fie constructon agresmenls theroby scoapling Serdicd Tax on acthvily as

proposed by e imgugned notice. 1t i therafore nel in dispule upen examination of the

impugned foficss thal, #ie demand has besn made lor the aclivily afler e sale deed has been
e L

axsculad, under the u . L[ Sanves, The impugned crder howeser hak:hald
thal the smahntmu -"='__-'-'" Szl nesidantiad complex seivices and he amaunis
raceived by them was -'-._ il e i houkd e cansidared for (e lex dermand, |

find that the Adjudica & boundarles of the nalics to dacide the

HYD-EXCUS-SCanF . Page 7af 40
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e s Appead Ma, 3372007 (3C15T

ctassificalion of tha services. provided by the appalianl and when ha demand was resiricied 1o
Ihal sendca, |e, Weorks Cantract Sarvices, Tha sama = sccephed by tha appeliant; hawaver, lhe
dispuls in thek case was not of class¥Fcation, bul In fespect of the inclusion of the “othar
amoaunls” receivad lowands sale daed, WAT, ragralralion, charges ete, When the Adjuhiealing
Authorty bolding that the services wers undar sensiruchoe senvicas, he did nol guafily fe
amounis claimed by the appeflant far the axclusion: and alss hald Izl tha appelant was unable
to submit any proals or evidence in fespact of the axcksions chmimed, tefecting the
BuUbssaions,

-

10, Ins this regard, | find (hat the classificalion of e senvice was nal under dispule as
Ihe previous Adudicaling Authority and Appellats Aumorilies, (sl Appakals Aulhariy & tha
Tribungel) have not mlederad with tha same, Furlher, the decision was baund witln i four
wilis of the nolice which demanded tha lex an Workes. Conlbrac! Sarvices. Tharsfaore fhe
Adfudicaling Authority had o decide tha quanliication of Ihe lex demand, alhalt dencwg, by
cansidering all the avidences. | furher find that Ihe agpeliant [n hsir grounds of appeal (at para
58] submi that the quanication of demand was rroneats In visw of the nan — conshdenalion of
the procd ' evidences submitted by them in form of OO, Tha submissions of he appeflant have
Io ba given a serjous thaught, Be that as i may; | fnd fal the ground on which he Adjudicating
Awthasly has quantifisd the demand is ermonecus and requires moonsideration, within e foor
walls of the notlie, lo exsmine tha validity and guantem of the demand. H can be infamad from
lhe Show Cause dolices tha the ass=ssment is mada lmms of Werks Conlract Compasilion
Schems Hulet'. in wogue at that paim of lime. Under the cited nules, tha gross value leaves no
roam for exclusions, olher than goods In materdal whese titie iz transtesred as sale, ang (e
wales tax [evied tharean, Since the afemenls whoss Values ere sought to ba included in the
instant case does nol fall within his ambil, et iz Be meds in the appelant’s argumant that g
degartment’s valuafion i3 Incorgst. Even for the -pariod boyand D1.07.2012. whed fhe
compasilion rules were scrapped and Rule A of Ihe Service Tax Valualion Rules underwand &
refrospeclive amamdment by Seclion 120 af the Finance Act, joas read wilh ihe slilh scheduls
Ibereunder; the s3id amandment |s resircied efly i0 the land valye in a cHmposie works
~chndract, In the inslanl casa, howavar, the assessment (prapased in the nodices} Is nal undar
Ik Service Tax Valuation Rules, buf undar e Works Coniragt Campmﬂ.i:_rl Schaime Rulps.
Erga, the demand |z malsined under WGS galegory during the matadal pacfed,

11, The waiue of sami-fnished Nats b not marely inconsequential for ariving &l the gmss
recelpls for asseasment lo tax. If the appoilant's views acoepiad, (ers would have bean o
2lzale the Show Cause Nolice In tha fing) place sinoe the fablily on 1ha Tinfshing comran
Sellfinpl% s anly e Incusion of the valus of lha sale deed {insluding unlinkshed Nad bl
2 emiact of land+urfinishad Ral) as well as slaments Bke reglsiralion charges,
Bl  walsr charpes ele., that ks disputed in (he Instant case, | find that the
iz calgifalions fin ©O), which have nat bean sturfed or consldered by Ihe

18-18.5T DATED 27,04, 2028 Fage 8ol 10
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Adfudicaling Authorily in his fndings; henes the order |8 non - speaking In Bis rgard, THE -
submizsions of the sppellant regarding il quenificalion of tha value of B cantracl Bu pperied

by propar documantadion Inerefore medts being re-mamined by the lower aulhoity. In the
Wterest of Juslice, the matter has lo be remanded beck Lo the Adjudicating Autharity for the
fxpress purposs of ariving al Bie valus of the conlract under the Works Conlrasl = ericas
undestaken by tha appeband ks comecily sssass e by Habikty, The appedant is also direscted o
submil the defalls bo the Adudicating Authorty for penusal during ihe hearig granted to them [n
accardmnce with Ihe principles of matural justice. | roly upsn the rulings proncunced i the e

of CCE, Panchila va Goal Inkesmationsl Pyl Lid (201539 STR 330 (Td Dell] and CST vs
Assoaialed Halels Limibed (2015 (37) STR 723 (Gujl] in ordersng he femand,

12, In” visw of lhe dacussions recorded mbove, para S(a)f) and S of te
Imgpegned arder |8 sat asida and remandad 1o tha Adjudieating Authority who bs dirssted tog

[a} Examine the svidence prasented in the CD mgarding the sppaliant's residential wnft-wise

liabdfity imder the compasitian seheme:

b The eleemants of VATTIF anyl, and valug 6F goods whase ttle sands tansferred as gale alape

it axcludible, the mami may be excluded;

ie) Registration charges J samp eluty are mot exduded In the composition scheme, hapes

incladile for asseiiment tm WS It Is =qnn:ﬂ-pdaum that: land i mat ‘goads’ for the purposa

of the Composition Schima, and the lnd value mentioned in th{ snle deed B Includible for

asIeEmEnt under the compasitian schame:

(] There is faree in the contentian that electricity / water charpes are callectsd and paid ta the
utEities for the comespording sendces; that the same represart reimbursible EEpENSEE out of
smbit of the by, &8 setied by the Apex Court in LRIDH OF INDIA Versus INTERCONTI NENTAL
-~CONSULTANTS ANDG TECHNOCRATS PUT.LTOL {2018 [10) 6.5.7.L. 201 {50k tharefore | hald that
the same shall b exchaded for assessment to @ @l thal com-tan benefit shafl be exi=nded

Junder 5ee §7(2) o the valees inchidad lrom the sale doed.

{e} Interest, @ quintessential Rablity accompanying batated payment of t, is tn be comauted
e sech sodifled tax lability ardied al ssipra. Para 5{a)[R} and 5{B)[E] of the impugnad arder

rtands melifed accordingly;
[/ Pesialty undar Sec 76 has baen sdjudgsd on 05.06.2017,

and the panal prowision as asmended

on 14052015 shall upnfr,ummdmuﬁm?!a. Therefore, Para S{a)iil] and S|BHE) of e
impugned ordes stane modifed to the =fect that the guaitum &f penalty wnder Sec 75 in each
netice is restricted ta10% of 'lf"! Laz [iahility computed in the denswe proceedings In comiplimos

wilh this remand.

The impugred order s
appaal is pally allowed by way of re

HY O EXCUG-50-AP2-0025-18-195T DATED 17,04, 2018

i (A1), R
1"“"‘-—-—..—'---"'r L‘uunmlnl:um {ppeals-1)
Hydershad

Page 2 of 10



anfr W Agpeal No. 3272007 (30357

By SPEEDPOST To
1, M Graasvwond Ealiler, §- A— 181 384, Ind Flow, M3, Boad, Spcurdorabiad - 510037,

%—mngum-,mmaﬂmm Chatiead Accoanlintz, 41 Flocs, West ok, s Asushia
Fride, Opp. Ralmackeep Suparmarke, Road Moot 12, Banjea Hills, Hydarabsd, Talsngans 500001,

Capy Submidted o The Chjel Enrrmllli‘nnlr.L‘ﬁﬁETnlﬁuhn:, Hyderabad Zene, Hpderalud.
Ty Lo 7

L The Comalesloner of Cosbal Tax & 05T, Fresmaly Sequrelecahad Commissianarats, [Embwhile Barvice Tax
Cemmisslomenals] GST Ehaven, L B Slagivm Aoad, Bezhee Hyserabad, T5-500004, Mertadictional Cammizslzne)

ﬁm‘h‘hh {Erababilte Banvice T Commlssianeralel, GST Dhasap,
=T I o arelied, T5-500004. Rasgandani)

[t
fBLE CoPY i
I'or Hiregange & Associntes
Chartered Accountants !-‘ .
Togm

Venleat Pragsad, P
Pastner
. Mo: 236558

HYD-EXCUS-SC-AP2-0025-18-19.5T DATED 2304 2015 : Page 10al10

N






M

——
prneiuse - ¥

[ _ I""
Fo r_4 B SR Y e o
Form of Appeal to the Commissioner [Appeals-IT) e
[Undtr El:cﬂ.an 85 u-r u«...- Finance .-m 1994 raz of 11394}1 Bl

{ 11} Appeal Mo,

I -snn
af 3017

|<4) Narne and address of the Appellant

Mf%, GreenwoodEstates FI-2-18T/3 & 411

Floor, Soham Manzon, MG

Road, Secundershad-500003

-

{3] Deslpnation snd address of the officer
Fassing the decisien or erder appealad
against and the date of the decision or
arder

— ]
(4] Date of Communication to the Appellant

of the decision er arder appealed apainst

AdditbonalCommissioner of
Tax,Service Tax Commissionernts, 1] -
S423/1/A,Sitaram  Prasad Towers, Red

Hills Hyderabud- m:m:r-a\
[Order-tn-Original

E!@;w}c: dated 09, u&z 1y P
02.10.2017

83/2016-

| [5) Addrezs to which notices may ba sent to
the Appeilant

M/s Hiregange & Associates, “Dashess Willa®,
House WNo: 8-2-268/1/16/B, o Floor,
Sriniketan Colony, Road Ne. 3, Banjara
Hills, Hyderabad - 500 034,

{And nlso copy to the Appellunt)

[SAJ Peciod of dlzpits

January 2010 to December 201 1

fif] Amount of =serice tax, if any
demanded for the pericd menticnsd
in the Col. [i}

Rs.4B,00,391,- for the period Janld -
-De="10 el
Rs.46,81,850/- for the perod Jan'il i
Dec'11

{i5} Amount of refund if any claimed for
-_the period mentioned in Col. {ij

NA

Vi Amount of Interest

Interest u/s 75 of Finance Act, 1994,

(v} Amount of peneiy

Ra.200/-per day under Sechm?ﬁ efthe
Finance Act, 1994,

¥alue of Taxable Service for the
reriod mentioned in Col (i)

Fa.11,65, 14,000/ - for the p::inrl Jan'l0 tg

Dec’l0 and
Rs.11,36,37,141/- for the period Jan'ii to

Dea™11

i5) Whether Service Tax or penalty or
interest er all the three have been
deposited.

An amount of REa. 47,80,786/-has been
alrcady paid. The same can be adjusted
towards mandatory pre-deposit B terme of
section 35F of Central Exclss Act, 1944 as

regquired pr of challans enclosed as
- Annexu

heard in person? |

[BA) Whether the appellant wishes to be |

-
B3
L S—

Yez, at the earlicst

(7] Reliafs claimed in appeal

To set aside the impugned order to fhe

extent aggrieved and grant the relief claimed.

Appella




.

BRIEF FACTS OF THE CASE: fi K

A, M/s. Greenwood Estates{hereinafter referred to as'Appellant]is mainly

engaged in the gale of residential houses to prospective buyers while the

units are under constractisn, For the said purposethe Appeliant

enters into two separate apreemonts with their customers one iz
for sale of undivided portion of land together with semi-finished

fla ale deed another is co ation ement
de tion. deed remiste [ opciate
igtamp Duoty' has been disc ad & SaIm

B. The details of amounts received from custormers 18 as followa

Jan 2010 to Dec 2010
Deacription Eeccipts Hon tanable Taxahle
Suen towards sale deed Rs.%,07,44,617 Re.4,07 44,617 wil
:?m;m“m“““‘ Rs.5,32,39,887 J il R8.5,3%,39,887
m‘iﬁgﬂaﬂﬂ' Re.13,29,697 Wil | Re1sasse7
3:‘.}.“&!""“_'“ ‘::‘ i Rs.1,11,48,364 Bs.1,11,48,364 Ml
Total £s.10,64,62,565 | Re.5,18,92,981 | B8,45,69,584
Jan 2011 to Dec 2011
Dagcription Receipts Moo taxshle Tamabla
Sum towards sale desd Rs.4,28,44,626 | R=4,2844,625 pil
f{ﬁ:‘!ﬁﬂ&iﬂmm‘ Re.5,50,55,881 il Fs.3,50,55,B61
Eﬁ;ﬁiﬁmr Rw 11,400,800 i & 11,940,800
e e
Total Ru.10,86,65,267 .E 4, 68,876 | Rs.5,61,06,681




.
=

C. The liability for the impugned pericd and the details of payments are

summarized as follows

[ Particulars Jan'10 to Dee'l0 Jan'11 te I:I'en'.T._T.—|
Groas Receiprs B=.10,64,62, 565 Rs.10,86,65,257
Leas: Deductions

Bale Deed Valige Re.4,07 44 617 RF5.4,28,44 625

VAT, Registration

mn’m&mf o Ra.1,11,48,354 Ra. 06,239,950

recaipts
Taxable valus | B=.5,45,69,584 | Bs.5,61,96,681
Abatement @ 0% Rs.3,37,41750 Rs.3,37,18,008
Net Taxable Value R8.2,18,27,833 R2.2,24,78,672
Service Tax @ 10.3% Fs.23,48,267 Fs.23,15,303
Actually Paid Rs.04,60,553 R.23,11,933
Bhort/[Excess) Paid {Rs.2,21,286) Ra$,070 |

D. An amount of Rs. 47,80,786/- has alrepdy paid towards service lax on
the amounts received from customers against, the liabiity of .RE.

43,603,570/ - resulting in excess payment of Re.2,17,216/-.

E. The levy of service tax cn above arrangements has seen a fair share of
liigation and amendments, In 2009, there was no clarity on whether
service tax was payable er not. However, the Appellant chose to pay
service tax under protest on the amount roceived towards the
“construction agreement” on the basis of law as understood by them,
Thereafter, based on Circular No: 108/2/2009 ST dated 29.01.2000,




1Y
-1 T
i
the Appellant belisved that scrvice tax was not payable and therefore

dizgcontinued payment of service tax on the sajd "Construction

Agreements®,

- A3 Appellant has stopped making payment of Service Tax, the Ant

Evasion department indtiated the Proceedings against the Appellant and
Various statcments were recorded. In the above context, & Show Canss=

Notice (SCN) dated 21.05.2010 for the period from January 2009 g

December 2000(Firs: SCN") was issued against the Appellant,

- Subsequently, periodical SCN's dated 23.04.2011 & dated 24.04.2012

("Second SCN& Third SCN"] was issued for the period from January
2010 to December 2010 and January 2011 to December 2010 (copies
enclosed as Emne:mrel!"l& _% The said 8CN'swere issued after alleging
that:
“As Seen from the records, the assessee entared into 1) a sale deed for
sale of undivided portion af land fogether with Semi finished portion of
the fiaf and 2 an agreement for construction, with their customers, e
axerution of the sale deed the rigpht inaprapeﬂygud transferrad (o the

customer, hance the construction service rendered by assessee

r thelr enstomers u nt o il

gre taxable under serofoe tax as there exdsts serice prowder ard

raceiver relotionship between them, As there involved the transfer af.

property in goods in execufion of said construction agreements, it

appears that the services rendered by them after execution of
sale deed ago : iments of const ion to each of their




gt
]
tustomers to whom the fend weas already soid utgrhauh ciced

are taxable serices under “works controct geryvica™

H. The aforesaid Show Cause Notices were adjudicated vide a COLImon

Crder-in-Original No.51/2012-Adjn (ST)[ADC) dated 31.08.201 2wherein
vide Para 17 of the impugned Order stated as fallows

"Variows flats have been sold by them to pOriouS custorers in fuwe states.
First, they have executsd a sale deed at semi finished stage by which the
ownership af the semi-finished flats was tranaferred to the customer
Appropriate stamp duty was paid on the sale deed value, No sertdce tax
been demanded on the sale deed value in Hght of Board Circular dated
28.01.2009, After exocution of sale deed, they have entared into anothear
agreemeant with the customer for complation of the said fats and the
service tax demand is confined to this agreement”™

From the above Para, it is clear that the OIO0 dated A1.08.2012 accepted
that service tax was not demanded on sale deed value however QIO

dated 31.08.2012 erred while quantifying the demand as it has
included the amounts received towards Sale deeds also.

- Appellant ‘has filed an Appeal before the Commissiomer {Appeals)

against the said 4.:|r|:|=r along with stay application, The Commissicner
{ﬁ.ppr_;m: vide Order-in-Appeal ‘No.39/2013 (HI 8. Tax dated
27.02.2013 did not agree on the contentions of personal use but he did
find merit in the Appellant plea of re-quantification and therefors
remanded the matter back. 16 the Original Authority to re-quantify the

%



K. Apminst the above referred OI8, Appellant has filsd an app.i;al ";EJ."m'E
CESTAT and CESTAT wvide Final Order No.20401/2014 in
BT/ Btay /2733272013 In ST/27017/2013-DB dated 25.03.2014 stafed
as follows

It was submitted by the both sided that the issue {5 not only re-
quantification but alse verification of certain facts and aspects of Law
which have already been confirmed by Commissioner (appeals),
Instead of going into issue which will result in a decision on a part of
append, e consider it aporoprints that the litigation should be manged
inte one rather than howving separate parallel Htigation going on,
thergfore it was submitted that the matter may be remanded to the
origina! adjudicating authority and he may be directed o decide all
the izsues in respect of both fo show cause notice and also under take
re~quantification as directed by the Commissioner fappeals). We fird
the submission fo be recsonable. At the same lime, since the
chsarvations of Commissionerfappeals) and conchusions have nol been
accepied and appeals have been filed, @t would not be appropriale for
us o remind the matter without allowing gppellant to present their
case again on the aspects which have concluded by the Commissioner
fappaals). Therefore, while reminding the matier affer seffing aside the
impugned order, we direct the onginal adudicating authority fo
consider all the (ssues a fresh and pass a well -reasoned order, as far
as re-gquantification is coricerned whensver thare s no dispute , The
re-quantification can be done as directed by Commissionerjappeals).
Whatever there are dispute the matter can be decided by adjudicating
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athority, by possing o weill reasoned and detailed order. I{"Ea MFada
clear that the amounts already deposited need not refunded  fust
becouse the impugned order has been set aside till the issus (s

decided

L. Subsequently, the adjudicating authority has granted personal hearing
wherein the authorised representative requested 10 days time to give

the documents for somputations and written submissions.

M. The Appellant vide its letter dated 22.12.2015 has given worldng of
receipts and the attribution of the said receipts towards sale deeds,
consiructon agreements and other non-taxahble receipts. The details

were submitted along with copies of agreements, Financial statements

and ledger coples.

N. The details submitted vide the letter dated 22.12.2015 {bifurcation of
the total receipts into vardous heads like sale deed, construction
agreemetn etc,,) does not match with the Egun:;.- submitted during the
previoua stages-due to the following reasons |

P Appollant used to maintain the records of reccipts from each
customer manuallywherein bifurcation of the each receipt
towards the safe deed, construction agreement or others heads
was accounted manually in the books of accounts. The details
j:ubmitt-:d during the original proceedings were based on this
manual records maintained. However after certain ime Appellant
started using the customised softwarc which automates the

recording of the receipts from the customers as well as

“Ab
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bifurcation towards different heads [sale deed, EIZI:I':I;I:r'LLcEiﬁn

Agreement etc.,] and the details of the amounts submitted wids
letter dated 22.12.2015 are based an the updated records dene
by the above mentioned software,

F Other reasen was that during the subject period, fow CUustarmers

paid the ad-hoc amounts wherein thera is no consensus ameng

the Appellant and customer regarding the specific flat as wel] a5

bifurcation of the amount towards various aforesaid Hemds
[similar to investment]. Later both came to congensus  and
executed the agreements. While the details submitted in original
proceedings are based on the ad-hoc amounts (bifurcation of the
receipts were also done ad hoc) whereas the details submitred
vide letter dated 22,12.2015 are on actual bagis. Therefore, there
is a .difference between the details submitted during the
adjudication and details submitted vide the abiove referred letter,

0. After submission of the above details, there was no response from the
Ld. Adjudicating authority. After axpiry of nearly 2 years, Appellant
received the present Order-in-Original No.83/2016-Adin (STHADC)
dated 09.06.2017 confirming the demands proposed in the Show Cause
Notices and rejecting the plea for re-quantification of the demand.

F. The impugned order was passed on the fllowing grounds
8. Assessees are liable to pay Service Tax on the construction of

residential -mmplﬂx undertalten by them since the above
mentioned definition of residential complex service is squarely

applicable and no exemption v :
&

saver can be allowed for such’

%
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construction activity as it is not meant for sell-use and ‘taxable

service' means any service provided or to be provided to any
person by any other person in relation fo construction of
complex. 1 find that the assessees had collected total value from
the customers and entered into sale deed agrecment and
construction agreement simultancously, I find that the board vide
Circular No.108/102/2009-3T dt29.01.2009 has clarified thaet *if
the ultimate owner enter into contract ﬁ:rr-cunshucum of a
residentizl definition of residential complex [ find that the
exchasion clause would apply to the complex as a whole and not
to individual residential umit. In other words, if the entire
regidential complex is meant for use by one person then it gets
excluded from the definition of residential complex. However, this
exclusion does not apply to individual residential units a5 in the

instant case.

. Assessees had obtained Service tax registration and paid Service

tax under Work Contract service and stopped payment of 5.Tax
sbruptly by misinterpreting the Circular No. 108,02 /2009~
STdt.29.01.200% issued by the board even though they received
taxable amount from their customers during the said period,
contravening the provision of Works Contract {Composition
Seheme for payment of Service Tax) Rules, 2007 with an intertion
ta evade payment of duty since the clarification sought by them
was negated by the department by issue of the subject show

canse notices by not accepting their contention. The fact of non-

2
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payment of Service Tax had come to light only after the

department conducted investigation proceeding.

. Aszeszees are lable to pey Service Tax on the construction of
residential complex undertaken by them since the above
mentioned definition of residential complex service is sguarely
applicable and no exemption whatsoever can be allowed for such
constraction aetivity as it is not meant for self-use and *teable
sernice’ means any service provided or to be provided to any
person by any other person in relation to constmacton of
complex, [ find that the assessess bas collected total value from
the customers and entered into sale deed apgresments and
construction agreements simultanéously. [ find that the Board
vide Circolar Mo, 108/ 102,/2009-8T dt. 20.01.200% has clarified
that “If the ultimate owner entered into a comiract for
constructon of a residential etc. The assessses have simply
mentioned in thelr written reply dt. 22.12.2015 that an amount of
Rs. 11148364/- pertains to VAT Registration charges, stamp
duty, ete. and reiterated the same in'the Annexure B to the letter
in tabular Enm without support of any evidence. Henece, 1 am
inclined not to extend the said benefit to the assessees. The
assessees also claimed that the amount recelved towards sals
desd iz not to be included in the gross value. This plea is not
ternable as constuction nnder wﬁrk-ﬂ contract scrvice is taxable
n.r; gross receipts basis and considering the scope of constriction
gervice, receipts of all amounts are linble for Service Tax, except

10
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where entire consideration is recelved after issue of mﬁ]pl:uun
certificate. As the completion certificates. As the comple Hon
certificate have not been issued by the competent authoarity, the

amount received as consideration towards the taxable activity of

semi-finished (lats are taxable

- Assessees have misrepresented the quantum of amounts received
before various authorities, The Eross receipt of amounts during
Jan'lo ta Dec'l1 was a matter of fact. However | | appears that
the assesses during their submissions before various authorities
have misrepresentsd the fact of quantum of receipts. One ths
amounts are received in previous period fin this case for the
period Jan '10 to Dec'l1) the factum of quattum of accounts
received cannot change. The fact of the quantum of amounts said
to have been received during the two periods Jan10 to Becln
and Jan'll to Dec’l] cannot obviously change during the Show
Cause Notices issuance time, during the ti.Tne of subsnissions
made before the Commissioner {Appeals), again during the Hme of
submissions made before the Hon'hle CESTAT and then agrin
now e, on 22.12,2015. Aconfusion or a mig-calculation in
respect of change of heads under which the amounts were
received can be understood. Eui, the fact of gross quantum of
amount received has to be the same before authorities. Tn view of
the above and as the asscssees have not furnished any of their
auditcd Balance , sheets/P&L Accounts/Ledger coples/Bank
Account statements/VAT returns/Registration charges challans
11




- g
for the relevant period in support of the fgures claimed
mentioned in their Iotter db22.12.3015, 1 am net inclined o

accepl the figures submitted by the assessees vide their leter

de.22.12.2015,

Aggrieved by the impugned order, which s contrary to facts, law and evidence,
apart from being contrary to catena of judicial declsions and beset with Eravs
and incurable legal Infirmities, the Appellant prefers this appeal en the
following prounds (which are alternate pleas and without prefudice to ane
anather} emongst those to be urged at the time of hearng of the appeal.

12
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Grounds of Appeal 3

1. Appellant submits that the impugned order is ex-facie illegal and

untenable in law sincs the same is contrary to facts and judicial

decisiong,

2. For the egss of comprehension, the submissions in this appeal are
made under different heads covering differert agpects involved in the
subject SCN as lated below

A Impugned Order is not valid

b. Censtruction Servics provided by Builder prior to 01.07.2010 is
nof taxabie

¢. Construction of Residential complex for “Personal Use™ is
excluded from definition of Residential Complex -

d. No Service tax on sale of semi-finished flat

Other non-taxable receipte  (Corpus fund, Eleciricity deposfe,

water charges, service tax etc.,) are not liable — hence shall not be

inchided in ‘taxable value*

f. Re-quantification of demand

g Interest and penalties should not be imposed

In Re: Impugned order is not valid

Im d d 8
Appellant submits that the impugned arder has confiemed the demand

tn amounts received towards sale deed value. In this regard, appelant

3.

submits that the impugned order went beyand BCHN in as much as

confinming the demand on sale deed value as the SCN itself has stated

/ |

i3
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that demand is not made on amount received towards sale ch:clllduuz;_l:-:
vide Para 3 of the SCN as follows
"As seen from the records, the assessaa enfered irito 1) a sale dead Jfor
sale of undivided portion of land tagether with semi finished portion af
the flat and 2} an agreement for construction, with their customers, On
execution of the sale deed the right in a property got trangferrad to the

fusiomer, hence the construstion seryice rendered by ossesseg

to their customers under crme oo Q.
are taxable under service tax as thers exists servics provider and
receiver relationship betweer them. As there involved the transfer of
property in goads in execution of said construction agreements, it

appears that the services rendered by them after execution af

sale deed rea ts of construction to ir

customers to whom the fand waes already sold tide sale deed

are i le b3 ) “urar, troe ot

4. Appellant submits that from the above referred observaton of the SCN
it is clear that it has intended to demand service tax only on amounts
received towards construction agreements entered with customer but
not on the amm.-.nts received towards sale deed value. Therefore from
the above referred paragraphs it can be seen that the impugned order
has clearly travelled beyond the SCN and hence is not valid to that
extent. Relied on Commissioner v. Shital International — 2010 (259)
E.L.T. 165 (8.C.) wherein it was held that "t is trite law that unless the
faumiaﬁmufﬂiemﬂqiqidmmes}mwmmnm the revenue

cannot be permitted to build up a new case against the assesses,”.

14
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3, Appellant fu E'ti'll:l’ submits that even the original Order-in-Original
No.51/2012-Adjn (ST)ADC) dated 31.08,2012 wherein vide Para 17 of
the impugned Order stated as follows

“Various flats have been sold by them to various customers in Erenn
states. First, they have executed a sale deed at semi finished stage by
which the ounership of the semi-finishad flats was transferred to the
cusiomer. Appropriafe stemp duty was paid on the sale desd veafie.
No service tax been demanded on the sale deed vatue in light of Board
Cireular dated 29.01.2009, Afer execution of sale deed, they hape
entarad into another agreement with the custamer for completion of the
said flats and the service tax demand is confined to this agreement”

6. From the ahove Para, it is clear that the Criginal Order-in-Origina)l itself
has accepted that no service tax shall be demanded on sale deed value
but in the Denovo Order-in-Original, the adjudicating authority has
taleen a dil'fmnt_view which is contrary to their own findings in the
ariginal adjudication order therefore the allegation of the impugned

order is not correct and the same needs to be sel aside,

7. Appellant further submits that the Hon’ble Tribunal while réemanding
the malter ta;l lower authority stated as follows “it was submitted by the
both sides thal the issus is not only re-quantification but alse verifisation
of cartain facts and aspeets of law which have already been confirmed
by Commissioner (appeals). Instead of going into issue which will result
i & decision on a part of appeal, we consider it appropriate that the

15
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litigation should be merged into one rather than having separmbe Lf{ef
litigation going or, thergfore it was submitted that the matter may be
remanded lo the original adjudicating authority and he may be directed
te decide all the issues in respect of hoth to show cause notice and also
under take re-quantification as directed by the Commissioner jappeals).
We find the submission to be reasonable. At the same time, since the
observations of CommissionerfAppeals) dnd conelusions Favs fat bean
accepted and appeals hdave been fled, it would not be appropriale for us
to remand the mattsr without allowing appellant to present their case
again on the aspects which hove concluded by the Commissioner
(appeals) Therefore, while reminding the matter after selting aside the
impugned order, we direct the ariginal adfudicating authority to consider
all the fssues a fresh and pass a well —reasoned order, as for as re-
quantification {s concernsd whenever there is no dispute, The re-
quanitification can be done as directed by Commizsiongrfappanls),
Whatever there are dispute the matter can be decided by adjudicating
autharity, by passing a well reasoned and detailed order. It is mads elagr
that the amounts already deposited naed not refinded just because the
impugned order has been set aside till the issue is decided.

- In this regard, Appellant submits that the Hon'ble CESTAT has
remanded the matter with specific direction to consider all the issues
afresh and directed to pass s well reasoned order but on going through
the impugned order it is very clear thatthe adjudicating authority has
not considered any {ssues afresh but has ps.laaed the impupgted order

golely baa-:d on the information suhrmtt-l:d during the first stage of
; 16




adjudication which shows that the authority has not followed the
directions of the Tribunal in a reasonable manner, As the impugned

order is passed in violation of Tribunal order the same is not valid and

the same needs to be sct aside.

- Appellant further submits that the adjudicating authority not made any
altempt to consider the issucs afresh which showa the revenue hissed
approach of the department The submissions regarding re-
quantification was rejected solely based on the allegation that the
details submitted at the various stages of the adjudication is nmot
matching. In this regard, Appellant submits that while submitting the
information during the adjudication proceedings Appellant  has
submitting the details without availing the deductions of consideration
received towards certain amounts. As the tribunal has directed 1o
consider the issues afresh, Appellant while submitiing the letter dated
23.12.2015, has availed the =sid deduction therefore there iz a

difference between amounts submitted during the CESTAT stage and

De-novo adjudication stage.

1d. Appellant submits that as the tribunal has ordered to decide the izsne
afresh it is not proper for the adudicating authority to compare the
figures with first adjudication stage to confirm the demand. As the
impugned order is passed ignoring the directions given by the tribimal

therefore the impugned order is void and needs to be set aside.

- I7
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11. Appellant submits that if the adjudicating authority requires a;]}-

1.

miormation to decide the case they would have requested  tha
Appellant for the said information but the authority has not made any
attempt to obtain any information to consider the issue afreah, As the
impugned order has been passed based on lmited Information the

same ig not tenable and needs to be set aside.

Appellant submits that the adjudicating authority has not st all made
an attempt to understand the transaction undertaken by the
Appellant and the scope of different agreements entered with the
customer. Without werifying the scope of the agreements, the
impugned order has simply confirmed the demand by extracting
various definitions of Finance Act, 1994 and without piving any
reasons why the amounts received by the Appellant is taxable. This
shows that impupned order is not reasored order and hence not valid
and requires to be sct aside. In this regard Appellant wish to rely on
a. Sant Lal Gupta v. Modern Coop.G.H.Soclety Ltd. — 2010 (262)
ELT, 6 [S8.C,) whereln it was held that “The reason is the
heartbeat of every conclusion, & introduces d.:;:-ﬂy in an order and
without the sames, the order becomes lifoless. Reasons substifute
subjectivity with obfectivity. The absence of reasons renders an
order indafansible/ unsustainable particwlarly when the order is
subject to further challenge before a higher forum. Recording of
reasons iz principle of natural justics and every _fudiclal arder must
be supported by reasons recorded Inc writing. [ ensures

W0
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adversely affacted must ko why his application has been

rajecied. "
b. ACof CTDVs, Shukla and Brothers, 2011 (22} 8.T.R. 105 (5,0.]

€. State of Oriszsa v. DhaniramLuhar - (2004) 5 8CC 568

L3. Appellant submits that as the impugned order has not heen passed a=
per the directions of the Honhle CESTAT in as much as passing the
vhreasoned order the same is not valid and needs to be set aside,
Appellant further submits that the impugned order has not quantified
the service tax liability by alleging that Appellant has submitted
different amounts before different authorities but has not discussed
why the amounts received by the Appellant towards Sale Deed is
taxable. This shows that the impugned order has been passed without
examining all the activities undertaken by the Appellant therefore the

Zame is not  wvalid and needs to be set  aside.

In Re: Construction Service provided by Builder prior to 01.07.2010 is

not taxable ]
14, Appellant submits that CBEC wide Circular No 1517272012 dated

10/02/2012 had clarified the applicability of service tax in Light of

various buginess modelsand opined that the activity of
buildes /developer prior to 01/07/2010 is not taxsble. The same is

extractod here for ready reference.
(4) Taxability of the construction service:
{i] For the period prior to 1-7-2010 : construction service
prn"i"ldt.d by the builder/deoveloper will not be taxable, in

18
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terms of Board's Circular No. 108/2/2009.5.T., dated 29.
1-2009 [2009 (13} B.T.R. C33]. The first paragraph of the
above referred Circular is extracted here for ready reference.

"Many issues have been referred by the field formations, in the
recent pasf, seeshing oladfcation ré_gm"di'ng the levy and
collection of serwice tax on construction services folouses
(szql{==zh) of section 65({105) of the Finance Act, 1994, in the
light of vargylng business models. Across the country,
divergent business models and proactices are being
Jollowed in the eonstruction sector, Soms of these business

modeals and practices could be region specific.*

15, Appellant submmits that the impugned order has not spocified any
reason why the construction service provided by the builder prior to
01.07.2010 is liable to service tax, As it was specifically given in the
above referred circular about the non-taxability of builder poor to
01.07.2010, the contention of the impugned order runs contracy to
the clarification of CBEC mrm.:lar And it iz settled law that CBEC
circular binds on revenue department and it is not open to them to
take a different view than the one taken by the Board in the

circular. In this regard wishes to rely on:

a. Paper Products Ltd. v. Commissionsr — T. 76
(8.C.1;
b. Bfate of Herala v, Kurian Abraham Pvt, Ltd, — 224
E.L.T, 334 [8.C.);
1
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16. Further in case of Krishna Homes v. Commmissioner — 2014 (34] 8 T.R.

881 [Tri-Del] analysed the issue as to the applicability of lewsy of
service lax on construction of residential camplex. when the
dgreements were entered for construction of residential units and
possession was handed over on completion of the construction after
full payment was made by the customers. The relevant parton is
exlracted below:

", In view of the above, though in view of the Aper Court fudgment in
the caze of M/s. J:qmsn & Toubro Limited and Others v, State af
Komataka & Others fsupra), the agreements entered into by a
Luilder/ promoter/ developer with prospective buyers for construction of
residentiol units in o restdential complex against payments being made
by the prospective buyers in instalments during construction and in
terms of which the possession of the residential unif, iz fo be honded
over o the customers on completion of the residential comgles and full
payment having been made, are to be treated as works contracts, it has
ta be held that during the period of dispute, there was no intention af
the Covernment to tax the activity in terms of such contracts a
builder/developer with prospective customers for construction of
residentiol wnits in a residential complex. Such works controcts
involiing  transfer of immosable property wers brought within the
purview of taxable service by adding erplanation to Section
G5{105)(zz=h] weef. 1-7-2010, and therefore, it has to be held that such
contracts were not covered by Section 65(105)fEzzh) during the period

priorto 1-7-2010."
1
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I7. Besides above, there are host of decisions holding  that

builder /developer are not Eahble for servics tax prior to 01.07.2010 and
only contractors/designers are made liable for service tax, Few of the
decizions are cited below:

a. Josh P John v. C8T 2014-TIOL-1753-CESTAT-BANG;

b. Jain Housing v. CST 2014 (36) S.T.E. 1010 [Mad.);

C. 8r Aditya Homes Pvt Ltdv. CCE 2014-TIOL-2165-CESTAT-

BANG:
d. Vijay Shanthi Builders Ltd Vs CST2017-TIOL-3845-CESTAT-

MAD;

18. It is submitted that in terms of Notification No.36/2010-ST dated

149,

28.6.2010, il value towards any service has been received before
1.07.2010, service tax on such value is exempted. By virtue of
sgreement with cugtomers the consideration for provision for
residential complex service had been received pror to 1.7.2010 even

though fats were handed over subsequently.

Appellant submits that 2010 emendment(insertion of the explanation)
was to expand and tox the buidersfdevelopers and till that time it
was understood that contractors/designers are alone Hable for service
tax. This was preciscly and concisely the  understanding and
interpretation can be drawn from the law in vogue at that time and
same position was specifically clarified by EBEC vide its circulars

(cited supra) and also confitfmed in the decisions (supra).

- 2
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20. Appellant further submits that inderstanding and in:urprctlﬁ‘ﬁﬁg
should be drawn from the wordings of statute what is clearly stated
and not to speculate upon latent imponderables. Relied on Supreme
Court decision in case of Raja Satyendra Narain Singh v. State of
Bihar and Others, reported in 1987 B, L.J.R, 477 (Page 481);
In Re: Construction of Residential complex for “Personal Use" is
excluded from definition of Residential Complex
21. Without prejudice to the foregoing, assuming but nlul: admitting the
same is covered under the tax net. The term “Construction of
Lomplex® is defined under section 65 (30a) as under
{30a) “construction of complex” maang —
f@)  construction of a new residential complex or @ part thereaf;
i)  completion and finishing services in relation to residential
complex such as plazing, plastering, painting, floor and wall tilirug,
wall covering and wall papering, wood and metal joinery and
carpentry, fencing and railing, construction of swimming pools,
acoustic applications or fittings and other similar services; or
(elrapair, alteration, renovation or restoration of, or similar services in

relation to, residentiol complax

23, Without prejudice to the .furegu:ring. Appellant submite that the
conatrueton service of the semi-finished flat is provided for the owner
of the semi-finished flat/customer, who in turn used such flat for his
personal use therefore the same is excluded from the definition of

‘eonstruction of complex service”,

FE
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23. The Appellant submits that it has been specifically clarified vide board
Circutar Na. IOB/2/2005-8.7., dated 29-1-2000 that the constructiom
for peraonal use of the customer falls within the smbie of exclusion
portion of the definition of the “residential complex” as defined w/s
63(%1a} of the Finance Ac, 1994 and accordingly no service tax js
payable on such transaction.

Relevant extract

“w.Further, if the ultimate owner enters into a contract Jor
construction af @ residential  complex with a
promoter/builder/developer, who himself provides service of
design, planning and construction; and after such constrictlon
the ultimate owner recefves such property for his personal use,
then such activity would not be sulifected to service tox,

because this case would fall under the exelusion provided in

the definition of ‘residential eomplex’...”

24. Appellant submits that the impugned order vide Para 4.5 stated that
"I find that the assessees had collacted total valus Jrom the customers
and entered into sale deed agreement and construction agresmant
simultaneously. T find that the board wide Circular No.108/ 102/ 2009
5T dt29,01.2009 has clarified that % the uitimate cwner enter into
contract for corstruction of a residentiol definition of residential
complex. I find that the exclusion clause would apply to the complex as
@ whole and not fo individual residential unit. n other words, (i the

24
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26.
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entire residential comples is meant for use by one person then i et
excluded from the definition of residengial complex. However, this

exciusion does not apply to individual residential units as in the instant

CXge ™

In this regard Appellant wishes to highlight that neither in the
definition nor in the eladfica tion, there is any mention that the entire
complex should be used by one person for his or her residence {o he
eligible for the exemption. The exemption would be available if the sole

vondition is satisfied ig, peraonal use, Henee the allegation of the

impugned order is incarrect and needs to be set aside,

Appellant submits the preamble of the referred Circular for

understanding what igeie exactly the board wanted to clarify. The

relevant part of the said eirculas {para 1} is extracted hereunder for

ready referenes,
"o Doubts have drizen regarding the applicability of service tox in a
coEe where developer/ bullder/ promoter enters inta an agragment,
with the ultimate ouner for selling a dwelling unit in a residential
complex af any stage of eonstruction for even prior to that] and who

makes construction Hrked payment..." Para 1)

Appellant submits that from the above extract, it is clear that the
subject matter of the referred circular js to clarify the taxability in
transaction of dwelling unit in a residential complex. Therefore the
clarification aims at clarifying exemption of residential unit and oot
the residential complex as allzged in the notce,

ey .
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8. Appellant submits that it iz im portant to consider what arsuments sre

considered by board for providing this clarification. The relevant part
as applicable in the context has been extracted as wunder for reachy
reference.
“..lt has aiso been argued tha! even §f it is taken that service is
provided to the customer, a single residential unit bought by the
individual customer would not fall in the dafinition. of ‘restdential
complex’ us defined for the pu.r:;m.s-r..-; af levy of service tox and hence

constriction of it would not attrast service tax,,,* {Para 2)

29. Appellant submits that the argument is in context of single residential

unit bought by the individual customer and not the transaction of
residential complex. The clarification has been provided based on the
cxamination of the above argument among others, Hence the
allegation of the impugned order is against to clarification given has to
be sat aside. It. ig settled law that officers of the department should not
argue against their own Circulars. In this regard wishes to rely on
Chandras Chemical Industries Pvt. LtdVsCollr, OFf C. Ex., Calcutta
2000 (122) E.L.T' 268 (Tribunal} it was held that “We also take note
af the foact that the Hon'ble Supreme Court has laid down in a
number af decisions that the Bxeise Authorities cannot-be Reard
to argue against the Cireular issued by the Beard and it is not
n;pvlert to them to take a different view than the one taken by the

Board in the Circular”
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The Appellant submits the final clarifieation was provided by I;:Jl;g
board based on the preambie and the arguments, The relevant partion
of the circular is provided here under for the ready reference,
"... The matter has been examined by the Hoord. CGeneraily, the inftial
ggreement batween the promofersbutlders/ developers  and  fhe
witimate owner is in the nature of ‘agreement to sell’, Such a cass, as
per the provisions of the Transfer of Property Act, does nat by itself
create any interest in or charge on such praperty. The propsriy
remiains under the etwnershin af the seller |"ril't the instant case, the
promoters/ builders/ developers). |t is only after the completion of the
construction and full payment of the agreed sum that a sale deed is
executed and only then the cunership of the property gets transferrad
to the ultimate owner. Thergfore, any servica provided by such seller
fn connection with the corstruction of residential complex HI the
execution af such sale deed would be in the nature of ‘self-sersice’
and consequently would not aftrast service tax. Furthar, if the ultimate
owner erders into a contract for construction of a residential
complex with a promoter/builder/ developer, who himeslf provides
sarvice of design, planning and construction: and after such
construction the ulimate owner receives siich property for his
personal use, then such activity would not be subfectad to Bervice tax,
because this case would fall under the exclusion provided in the
definition of ‘residential complex’. However, in both these situgtions, if

sarvices of any person like contractor, designer or a similar service

&7
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provider are received, then such = pPerson would be lable o pay

-

sarvice tax..." (Para 3)

31. Appellant submits that the clarification provided above is that in the
under mentioned two scenario serdce tax is not payable.
A, For service provided until the sale deed has been executed to

the ultimate owner,
b. For service provided by entering into constoiction ApToEmMEnt

with such ultimate cwner, who receives the constructed flat for

his personal use,

32, Appellant submits that it is exactly the facts in their ease, The frat
elarification pertains to consideration received for construction in the
sale deed portion. The second clarification pertains to construction in

the construction agreement portion. Therefors this clarification is

applicables to them ibid.

33. Appellant submitted that department has very narrowly interpreted
the provision without much application of mind and has coneluded
that. if the entire complex iz put to personal use by 8 single peraon,
then it is excluded. The circular or the definition does not give aoy
meaning 8% to personal use by a single person. In fact it is very clear
that the very reason for issuance of the circular is to clarify the

applicability of residential unit and not the residential complex,

34. Where an exemption is granted through Circular Mo, 108 /27 3005
8.T., dated Eg—i—ﬂng tho same cannot be denied on unreasenahls

N
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- 36,
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grounda and  illogical interpretation as above. [n the definition
“complex which is constructed by a persan directly ENGAZING any orhar
person for designing or planning of the lagout, and the construction of
such complex iz intended for personal use as residence by swch
person.”  Since the reference is "constructed by a person® in the
definitien, it cannot be interpreted as "complex which is constructed
by ONE person...." similar the reference “personal use as residence
by such person” also cannot be interpreted as "personal use by ONE
Persons” Such interpretation would be totally against the principles of
Interpretation of law and also highly llogical,

Appellant submits that with the above exclusion, no servce tax is
payable at all for the consideration pertaining to construction service
provided for its customer and ‘accordingly the impupgned order is

imvalid.

Without prejudice to the foreguing, Appellant further submits that
non-taxability of the construction provided for an individual customer
intended for his personal was alzo clarified by TRU vide its letter dated
F. No. B1/6/2005-TRU, dated 27-7-2005 ‘during the introduction of
the levy, therefore the servies tax is not payable on such consideration
from abinitio. Relevant Extract is reproduced belows:
*13.4 However, residential mrrwir:x having only 12 or less residential
units would not be tarable. Stmilarly, residential eomplex
constricted by an individual, which is intended for personal
use as residence and {5 constructed by directly availing




¥ i
services of a construction serviee provider, is also net covered

under the scope af the service toy and not taxahle"

7. Without prejudics tq the foregoing, Appellant firther submita that the
bosrd in between had clarified in an indicative manngr that the
personal use of & residential complex is not linble for service tax in the

Circular F. No. 332/35/2006-TRU, dated 1-B-20085,

2. | Again will serpica taxe be | Commercial complex does not fal
afplicable on the fams, in | within  the scope’ af “residential
cage bz constructs mrrgpiex:'niﬂndad_ﬁ:rpmanna!m':
commercial  complex Jor| Hence,  serviee provided  for
him.sa;r'_.r‘nr,pmﬁng it on rent | construction of commereinl cormplay
or salal 15 leviable to service tax.

Will the econstruction of an | Clarifled vide F. o, Bl/&/ 2&:35_-“
inditddual  house or a| TR,  doted 2772005, that
bungalon FrEnt Jfor | residential complex construeted by
residence of an individug! e inaliidum), ntended for personal

Jallin puridew of =ervice tax, | use as residence and constructed
is 80, whose responsibiity is [ by directly availing services of g
there for payment? construction servics prowder, {s not
fiable to service tax.

JE. Without prejudice to the foregoing, assuming but not admitting that
when the ontire rca-idnmr..ial complex is meant for a pereonl for his
personal uee, then such complex falls under excluded category is to

20
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be considered as interprated by the impugned order, then the ru{:t‘['r-q:_H
secton 65/91a) pets defested as in case complex belonging to single
Pereon there would be nothing ¢alled as a common ared; Common
water supply ete, the word “comman” would be used only in case on
multiple owner and not in case of ﬁnglg owmer, therefore the

interpretation of the department ig meaningless.

39. Appellant further submits the various decision that has been rendered
tfelying on the Circular 108 are as under
a. M/= Classie Promoaters and Developers, M/s Classic Properties
v/s CCE Mangalare 2009-TIOL-1 106-CESTAT-Bang,
b. M/=s Virge Properties Pyt Limited V& CST, Chennai {Dated: May 3
2010) 2010-TIOL-1142-CESTAT-MAD,
. Ardra Associates Vs, CCE, Calicut - [200%] 22 STT 450 (BANG. -

CESTAT)
d. Ocean Builders vs Commissinner of C. Ex., Mangalore 2010 {019)

STR 0546 Tri.-Bang
Mohtisham Complexes Pyt Lid. VsCommr. of C. Ex., Mangalore

2009 [016) STR 0448 Tri.-Bang
f. Shrl Sai Constructions Vs Commissioner of Service Tax,

Bangalore 2009 (016) STR 0445 Tri.-Bang

In Re: No Service tax on sale of semi-finfshed flat
40, Appellant submits that the Para Jof BCN dated 24.04.2012 reads as

ful_luws.




“As seen from the records, the Appellant entered into 1) Sale deld ol
sule of undivided portion of land tagether with semisfinizhed porfion af
the flat and 2} agresment Jor construction, with their customers. On
execution of the sale deed the right in a Property  get
transferred to the cistomer, Rence the construction SErtice
rendered by the Appellant thereafter to their custormers under
agreement of constriction are taxable under service tax as there exists
service provider and recefver relationship between them. As there is
transfer of property in goods in the exeeution af the said
construction agreements, it appears that the servlces rendergd :
by them after execution of sale deed against agresments of
construction to each of their customers to whom the land was
already sold are taxable service under Works Contract service, ™

41l. Appellant submits that from the Flain reading af the above Para it is
clear that the Subject SCN itself admitted the fact that only services
rendered by the Appellant after execution of sale deed against
agreements of construction to each of thelr customers iz Hable for
service tax under works contract servics quaaccepted that service tax
is not applicable for the sale of setni-finished flat, Inspite of this
admittance in Para 3, the subject SCN in annexure while quantifying
the demand has considered the total gross receipts which also
includes the amount received for sale of semi-finished flat, On the
basis of the same, Appellant submits that the propoaition of the

subject show cause notice demanding service tax on sale of semi-
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42, Appellant further submits that the adjudicating étuﬂ'mrit}r while

43,

44,

confirming the demand vide Para 17 of the Crder-in-Origina]

No.51/2012-Adjn (ST (ADC) dated 31.08.2012 stated as follows
“Various flats have been sold by them to various customers in Lo
slales, First, they have exeruted a sale deed at =eml fintshed stage by
which the ownership of the semi-finished flats was transforred to the
custorner, Approprinte stamp duty was paid on the sale deed value,
No service tox been demanded on the sale deed vaiue in light of Board
Cireular dated 29.01.2009. After execution of sala deed, they have
entered into another agreament with the customer for completion of the
said flats and the service tax demand is confined to this pgreement”

Appellant submits that from the above referred Para it is clear that the

order dated 31.08.2012 has categorically mccepted that service tax
was not demanded on sale deed value but while fquantifying the

demand it has included the amounts received towards Sale deeds.

Appellant further submits that while confirming the demand during

the first adjudication stage the above referred Order-in-Original has
clearly stated that demand should be restricted only to construction
agresment and the demand on sdle deed value is not sustainable. But
surprisingly during the deonove proceedings, impugned order has
taken a completely different view and held that amounts received
towards sale deeds value is also taxable, As the adjudicating authority

itself has accepted the non-taxgh :n of sale deed value the same

1%



45.

46,

A7,

during the original proceedings and impugned order is not pcf-:fu"’;ﬂm
to take different view in the denove-proceedings. This shows that the
impugned order has been issued on revenue bias and the U-turn
taken by the adjudicating authority to confirm the demand i3 foe

tenable and the sarme needs to be get asids,

Appellant submits that the sale of semi-finished flat is transfer of
trnmovable preperty which is not leviable to service tax. In the
present cage, the agreement of sale deed is entored for sale/register of
semi-finished flat which is an immevable property. Accordingly, the
amount received for sale of nc:m.[-ﬁ.n.[i-:hed flat is not Lable to servics
tax. On the basis of same, Appellant submits that the proposition of
auhjact_shnw cause notice demanding service tax an the Appellant is

not sustainable and requires to be dropped.

Appellant submits that the above referred SCH admitted the fact that
there is & aale of semi-finished flat and conatruction activity has been
done on the land of buyers. It substantiates the fact that the activity
of sale of semi-finizshed flat is & transaction in immovable property
which is not leviable to service tax under Pinance Act, 1994, On the
basis of the same, Appellant submits that the proposition of the

subject show causs nobice is not sustainable and reguires to be

dropped,

Appellant submits that sale deed iz executed for semi-finished flat
represents the construction work already done prior to booking of flat

N3
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by the prospective buyer, The work undertaken till that t;im‘e' ol

booking flat is nothing but work dene for self as there is no service
provider and receiver, It is settled law that there is fo levy of sarvice
tax on the sell service and further to be a works contract, there should
be a confract and any work done prier to entering of such contracts
cannot be bought into the realm of works contract. In this repard,
reliance iz placed on the foliowing:
. Apex court judgment in Larsen snd Toubro Limited v. State of
Karnataka — 2014 (34)_S.T.R. 481 [S.C.)wherein it was held

that®118. & may, however, be clarified that activity of

tritction o - B developer Id be

(] ct only from the = the developer enters into a
contract with the fat purchaser. The valie addition made o the
guods transferred after the agresment is entered into with the fiat
purchagser can only be made chargeable to tax by the State
Gavernment.”

b. CHD Developers Ltd ve State of Haryana and others, 2015 <TIOL-

1521-HC - P&H-VAT wherein it was held that “45. In wiew of the
above, essentially, the value of immovable property and any other
thing done prior to the date of entering of the agreement of sale is to
be excluded from the agreement value. The value of goods in a works
eontract in the case of a developer etc. on the basis of which VAT is
levied would be the value of the goods at the time of incorporation in

the works even where properiy .l'n goods pusses later. Further, VAT (s

8
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to be directed on the walue of the goods al the time of incorporarion

and it showld ot purooert to tax the transfer af immovable property

48. Itis further submitted that to be covered under the definition ol worles
contract, one of the vital conditions is that there should be transfer of
property in goods leviable for sales tax/VAT, Undisputedly sale of
undivided portion of land along with semi finished flat is net
chargeable to VAT and it is mere sale of immovable property (sarme
was supported by above cited judgments also|. Therefore said sale
cannot be considered as works contract and consequently no service
tax is Hable to be paid. All the goods till the prospective customer
become owner have been selfl consumed and not transferred to
anybody. Further goods, being used in the construction of semi-
tinizshed flat, have lost its identity and been converted into immevable
property which cannot be considered as goods therefore the Hability to
pay service under ‘works contract service' on the portion of semi-

constructed villa represented by ‘sale deed” would not arise.

449, Appellant further submits that there is no service tax Imljrr an sale of
semi-finished flat as the same was excluded from the definition of
‘service’ u/fs, section 65B(44) of Finance Act, 1994 [“Transfer of title in
goods or immovable property, by way of sale”).

In ‘Re: Other non-taxable receipts (Corpus fund, Electriclity deposit,
water charges, service tax ete.,] are not lisble — henee shall mot be

ineluded in “taxable valoe®
S50. Appellant submits that the impugned order has confirmed the
demand on VAT, Registration charges, Stamp duty, Corpus Fund ete

by alleging that Appellant has not provided any proof or evidence that

e rar——
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sald eEmount pertains to VAT, r:gigtrati:m charges, electricity chéfr.gu_-.'.s‘_"

Appellant submits that these receipts consists of

a Corpus fund which is collected & totally kept in scparate banlc
account and transferred to society fassociation once it & formed:
collection of corpus fund & keeping in soparate bank account and
subsequent transfer 1o association/society  Is  statutary
requirement;

b, Electricity deposit collected & totally remitted/deposited with the
‘electricity hoard’ before applying electricily connection to the wills
and Appellant doea not retain any ameunt out of it: this deposit is
collected & remitted as per the statutory provisions of
AP Electricily Reform Act 1998 rfw rules/regulations made thers
under: -

€. Water deposit collected & totally remitted to Hyderabad
Metropolitan Water Supply & Sewerage Board [HMWES)' lbefore

taldng the water connecHon. This Deposit amount also inchades .

water consumption -n:lm_rgcs for first two months along with
scwerage cesa. All these deposits are collected & paid in terms of
HMWSS Act, 1989 1 /w rules/regulations made thereunder;
d. Service tax collected & remitted to the Central government as per
the provisions of Finance Act, 1994;
As sezn from the above, all these charges collected ‘other non-tasabls
receipts’ are statutory charges/deposit and reccived as mere

reimbursements of expenses/charges incurred/paid on behalf of




al.

a2,

a3,

-

ey
shall be excluded from the taxable value fnier alia in terms of Rule 5[5}

of Service tax [determination af value) Fules, 2006,

Judicially alse it was held that above charges are not to be inchaded in
taxable value. Relied on ICC Reality & Others Vs CCE2013 (32) S.T.1.
427 (Tr, - Mumbai); Karnataka Trade Promotion Organisation v, CST

EDIE—TTDL-ITEE~CES‘]"AT-EANG; hence demand does not sustain to

thiz extent,

Appellant submits that the impugned order vide Para 4.7 stated that
“The assessees have simply mentioned in their written reply dt.
22122015 that an amount af &5 111483847 periaing o VAT
Registration charges, stamp duty, etc. and reiterated the same in the
Annexure B to the lstter in tabular from withou! support of any

evidence. Hence, I am tnefined not to exiend the said benefit to the

assessecs.

In this regard, Appellant submits that documients evidencing that
above referred amounts are towards VAT, registration charges, Stamp
Duty,electricity charges, corpus fund is already submitted during the
denovo proceedings in 2015 itself therefore the allegation of the

impugned order is not correct and the game ﬁaeds to be set aside,

In Re: Re-quantification of demand

.

Without prejudice to above, in case any tax demand stands confirmed
for the subject perod, it is submitted that the amounts received

towards construclion agreement only should be taxed and not the

g L [ S S
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total amount received. The same was in line with the SCN OR

Ne.52/2012-Adjn |ADC) dated 24.04.2012 vide Para 3 for the period

January 3010 to December 2010 and SCH OR No.61/2011-Adin(5T)

dated 23.04.2011lvide Para 6 for the period January 2011 to

December 2011 which was further confirmed by the commeon Order-

in-Original No.51/2012-Adjn{STHADC] dated 31.08.2012 vide Para 17,

The details of the same are as follows

-

Jan 3010 to Dec 2010

Desaription Receipts Hon taxalile Tarable
Sum towards sale deed Re.4,07,44,617 | Rud,0744.617 i |
#um towards GErecment
of Construction R=.5,33 39 487 Mil | Rs.532 39857
Bim towards other
taxable receipls Rs 15,20 897 Mil F2.13.20 697
Sum towards .
VAT, Regn charges, ate Fs.1,11,48,364 Ra.1,11,48,354 Il |
Total R=.10,64,63,565 | Rs.5,18,92 981 545,698,584
I Jan 2011 to Dec 2011 =
Descrption Recelpts Hon tarahle Taxahla
Bum towards sale desd P4, 28 44,620 ___R3.4,28.494 636 Iyl
Sum towards
agreement of
Construetion _B5.5,50,55.881 i Ha5,50,55,881
Surmn towards other
| taxable Rs.11.40,800 Nl Rs.11,40,800
Sum towards
| VAT, Begn.charges, etc Rs.06,93,950 R&.96,23,950 it
Total Rs.10,86,65,357 | Hs.5.24,68,5676 | Rs.5,61,96,681 |

95. The details of service tax Hability and payments made by Appellant are

as follows
|_ Pasticulars Jan'10 to Dee’'10 Jan'll ta Dec'i1
Gross Receipts Fs.10,6%,62,565 “Hs.10,80,85,257
Less: Deductlons
Bale Deed Value Red,07 44,617 38, 44,536
VAT, Registration
charges, stamp duty and Re.1,11 48,364

L



other non taxable ] —|

receipls Rs.96,23,950
Taxable value Fs.5,45,69,564  Rs.5,61,06 681 |
Abatemant & E05 Rz.3,27,31750 R=3,37,18, tog |

|; Wet Tazable Value Ra.2,18,37,833 Rs2,39,76.673

Sorvics Tax @ 10.3% R 22 48,567 Fe.23 15,303

Actually Paig Ru.54,60,553 F5,33,11,233

Brort/(Excess) Paid {Ra.2,21,286) Re.4,070

56. Appellant auhmits that as brought in background facts, an amount of

a7,

58,

Ra. 47.80,786/- has already paid towards servics tax on the amourts
recelved from customers against the liability of Rs. 45,63,570/-
resulting in excess payment of Re.2,17,216/- thersfare no furthes
payment is required towards -service tax. Appellant humbly request

Hon'ble Commissioner {Appeals) to consider the same while passing

the arder,

Appellant submits that above referred details are submitted by the
Appellant to the adjudicating autharity vide letter dated 22.12.2015
along with documentary evidence supparting their claim in &0 form
and requested to re-quantify the demand but the same was not
considered while confirming the demand. As the impugned order is
passed without considering the information submitted by the

appellant the same is not valid and the same needs 1o be set agide,

Eebutling Lo the above submission the impugned order vide Para 4.8
stated that “the assessee during their submissions before varous
avthorities have misrepresented the fact of guantum of recaiptz, One the
amounts are recetved in previous period fin this case for the period Jan




54,

a

‘10 to Dec’ll) the factum of quantum of accounts received mi;fr:ér'
change. The fact of the quantum of ameunts said to have been received
during the two periods Jan'10 to Dec'10 and Jan'l] te Dec'l] carnor
obitously change during the Show Cause Notices issuance time, during
the ime of submissions made before the Commissioner (Appanls), ageain
during tha time of submizsions made before the Hon'ble CESTAT and
then again now ie., on 22.12.2015 A corfiision or a mis-caloulotion: in
respect of change of heads under which the amounts were reseired fali 1
be understood. But, the fact of gross quantum of amount received has to
be the same before authorities. In vlew of the ahove and as the
assessees have not fumnished any of their audited Balance sheets/ P&L
Accounts/ Ledgar copies/ Bank | Account Statements/ VAT
returns/ Registration charges challans for the relsvant period in support
of the figures r:{m‘:meﬁf mentioned in their lettar dt.22,12.2015, I am not
inclined fo aceept the figures submitted by the assessees vide thueir

lefter 4t 22, 12.2015."

In this regard, Appellant submits that as explained in the baclkground
facts it is clear that the difference betwesn the amounts submitted at
the stage of adjudication and with the letter dated 22.12.2015 s due
to following ressons
#- Appellant used to maintain the records of receipts from each
customer manually wherein bifurcation of the esach receipt
towards the sale deed, construction agreement or athers heads
was accounted manually in the books of acconnts. The details

submitted during the original proceedings were based on this

1Y,
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marnual records maintained. However after certaln fime A;:pc]jléfz;—i
started using the customised software which automates the
recording of the receipts from the customers as well as
bifurcation towards different heads [sale decd, construction
agreement elc.,| and the details of me_muunts submitted wide
letter dated 22,12.2015 are based on the updated records done
by the above mentioned softwars.

¥ Other reason was that during the subject period, few costomers
paid the ad-hoc amounts wherein there is no consensua amang
the Appellant and eustomer regarding the specific flat as well as
bifurcation of the amount towards various aforesaid heads
[similar to investment). Later both came to consensus and
executed the agreements, While the details submitted in original
procecdings are based on the adhoc amounts (bifurcation of the
receipts were also done adhoc] whereas the details submitted vide
letter dated 22.12.2015 are on actual basis. Therefore, there is a
difference between the details submitted during the adjudication

and details submitted vide the above referred letter.,

60, Further, Ld. Adjudicating authority should have sought clarification
from the Appellant on the differences and in case, Appellant has not
responded or pot given any satisfactory explanation. Without that
pazsing the impugned order after almost 2 years from the hearing
date with surmise allegation that there is difference in the figures

submnitbed is not valid in the law and regquires to be set aside.

RS



61. Appellant further in case Ld. Adjudicating authority depua_runm:‘fﬁ; :

C

62,

63,

T
doubt over the authentication of information submitted with the above
referred letter they should have atleast considered the amounts which
will be beneficial to the revenue but the impugned order has not done
the same instead out-rightly rejecting the amounts submitted
Appellant is not correct therefore the allegation of the impugned order

is not correct and the same needs to be set aside.

- nefit n 67 should be

Appellantsubmits that assuming but not admitting there is a Hability
under works contract service for sale of semi-finished flat, then as the

Appellant has not collected service tax from the buyer, the benefit of

cum-tax reguires to be extended to the appellant,

Appellant submits that in light of the statutory backup as mentioned
above and cases where it was held that when no service tax is
collected from the customers the assesses shall be given the benefit of
paying service tax on cum-tax baais

e P. Jani & Co. va. CET 2010 (020) STR 0701 (Tri.-Ahmd).

b. Municipal Corporation of Delhi ws CST, Delhi 2009 (016] STR

0254 Tri.-Del

c. Omegs Financial Services \I.’a; CCE, Cochin 2011 {24) 8.T.R 590

d.BSNL Vs CCE, Jaipure 2011 (24) 8.T.R 435 (Tri-Del].
On the basis of above decisions, Appellant submits that the benefit of
cum-tax requires to be provided to the Appellant. On the basis of the

game, Appellant submita that the proposition of the subject show

=
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cause notice demanding service tax on the Appellant is  fot

sustainable and requires to be droppex.

In Ke: Interest and penalties should not be imposed

64, Without prejudice to the forepoing, Appellant submits that when
service tax itself is not payable, the question of interest does not arse.
Appeliant further submits that it is a aatural corollary that when the
principal is not payable there can be no question of paying any

interest as held by the Supreme Court in Prathiba Processors Vs, UOI,

1996 (88) ELT 12 (SC)

65, Appellant submits that imposition of penalty cannot be merely an

automatic conseqguence of failure to pay duty hence the impugned

order imposing the penslty requires to be set agide.

66. Appellant submits that they are under bonafide beliefl that the
amounts received towards sale deeds are not mbjnct&d to service fax.
It zettled position of the law that if the Appellant is under bonafide
beliel as regards to non tawshility imposition of the penalties are not
warranted. In this regards wishes to rely on the following judicial
pronouncements.
a. Padmini Products v. Collector —1989 (43] E.L.T. 195 (S.C))
b. Commissiener v. Surat Textles Mills Ltd. — 2004 [167]_E.L.T,

e (8.C)
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Benefit of Soction 80 should be sxtended

67, Appellant submits that alleged short/non-payment of service tax was

due to various reascns infer afic

& Oiven understanding that compliance made by Appellant is in

accordance with the law.
b. Whatever believed as taxable was duly paid voluntarily.
€. There were divergent views ol Courts over the classification of

indivisible contracts; taxability of transaction invelving immovable

property ete.,,
d. There was cnough confusion prevalent on the applicability of the

Bervice tax among the industry.
€. Malters were referred to larger bench at various instances,
All the above can be considered as reasoneble cause and waiver of
penalty can be granted in terms of section 80 of Finance Act, 1994,
Felied on CET, Vs Moter Warld 2012 [27) 5.T.R 225 (Har)

B8, Appellant eraves leavie to alter, add to and/or amend the aforesaid

submissions.

69. Appellant submits that wish to be heard in personal before passing

any order in this regare.
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PRAYER

Therefore it Is prayed that

a. To set aside the impugned arder to the extent apprieved;

b. To hold that service tax is not applicable an
01.07.2010;

¢. To hold that service tax is not applicable on
towards Sale Deed;

d. To hold that service tax is not applicable on Other

& To hold that demand should be re-quantified;

builders prior to

amount received

receipts

f. Tohold that cum-tax benefit under Section 67 should be extended;

g Tohold that ns interest and penalties are Ieviahle;

b, To hold that benefit of section 80 shall be extended:
i. To hold that service tax already paid should be appropriated;

j. Any other consequential relief shall be gra:

VERIFICATION
I, Soham Medi : ._EE-FH"“‘ of

M/s. Greenwond

Estates, Hyderabad, the Appellant herein do declare that what is stated

above is true to the best of our information and belief.
Verified today [4¥tay of December, 2017,

Place:; Hyderabad
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OFFICE OF THE PRINCIFAL COMMISSIONER OF SERVICE TAX
Tﬁ‘q’lﬁﬂm ! ¢ BERVICE TAX COMMISSIONERATE

11-5-423/ 1/ A HANTHUEGEET: vabey: SamEm- 4
11-5-42537 1A SITARAM PRASAD TOWER::RED HILLS:HYDERABAD-4

OR No.561/201 1-Adjn(STIADE Gr.X Dated. | .06.2017

OR Mo.52/2002-Ad]n|ST){ADC)
Mawr OF Mo 26/ 2014-0djn(5T)[ADC)
CNo W16/ 197/ 2011-5T(Gr-X)

AU ORDER [N ORIGINAL No:83/2016 - Adin{ST)(ADC)
[Passed by P.Anand Kumar, LR.S., Additional Commissioner)
AT

PEEAMBLE
1. ftwd & B i B i w o B o B S G w0 g
This copy is granted free of charge for the private use of the person to
whern it is issued,

2 il pes e wm es[3AJignwie | wvET TR adnTe s
B T 1 ifemasp o), qewmmier, 7 wim. me o, efbwis, aufom e oo oo
T AT |

Under Section 85[34) of the Finance Act, 1994, any person aggrieved
by this erder can prefer an appeal within two menths from the date of
communicatien of such order/decision to the Commissioner (Appeals),
Hqgra, Office, 7% floor, L.B.Stadium Road, Basheerbagh, Hyderabad = S00
004,

3. um 83 Sdwwt  sgmiwle)  Gepveeodwed gnda Wi iR
P |

An sppeal under Sec.B5 to the Commissioner (Appeals] shall be meade in
form 5T-4 and shall be verified in the prescribed manner.

4, Ao wd e s swmmbat
amEE i

The form of appeal in Form Mo: 8T-4 shall be filed in duplicate and shall be
accompanied by a copy of the decision or the order appealed against.

sm&ﬁﬁmwmm Mmﬁnﬁqﬁm@aﬂaﬁrﬁmﬁﬁﬂz |
Fardi? .5 %

ﬁmwmmmwm@hwmw
TR, SRS RS s

The appeal as well as the copy of the decision or order appealed against
must be affixed with court fee stamp of the appropriate amount.Under
Seetion 35 F of Central Excise Act, 1944, the appeal also must be
accompanied by mandatory pre-deposit amount of 7.5% of the duty
demanded or penalty impesed or both and the amount of pre-deposit
payable would be subject to a ceiling of Rs. 10 Crore.
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OR No.26/213-0djn|5T)(ADT)

BRIEF FACTS OF THE CASE:

M/s Greenwoed Estates, 5-4-187/3&4, II Floor, Soham
Mansion, MG Road, Secunderabad-500003 {hereinafter referred to as
the ‘assessees’lare engaged in providing Works Contract Service. The

assessees are a registered partnership firm and got themselves
registered with the department vide Service Tax Registration bearing
Mo AAHFGOT11BSTOO1.

2.1 A Show Cause Notice vide HQPOR No.77/2010-Adjn(ST)
dt.21.05.2010 was issued for the period January, 2009 to December,
2009 invalving an amount of Ra.9,47,737/- and the same has been
adpadicated and confirmed vide Order-In-Original No.47/2010-8T
dt.24.11.2010. Aggrieved by order, the assessees have gone in appeal
and the same has been dismissed by the Commissioner [Appeals) vide
Order-In-Appeal No.11/2011-8.Tax dt.31.01.2011. The present izsue
iz in sequel to the same for the periods January, 2010 to December,
2010 and January, 2011 to December, 2011.

2.2. Two periodical SBhow Cause Notices covering the periods
January, 2010 to December, 2010 and January, 2011 to December,
2011 have been issued to the assessces as detailed below.

Amount of 5. Tax |

Show Cause MNotice | Peried covered in the

numberand date

demandad in tha
Show Cause Notice

Show Cause Notlee

ot 23.04,.2011

O.R-Ne.&L/2011-A0)-5T-GA.X

Fis.A8,00,391-

January, 2000 to December,
2010

0K No.52 201 2-AD-5T
dt. 24,04, 2012

e —

Rs.46,81,850/-

January, 2011 2o Decembar,
2011

=g

2.3. Both the above Show Cause Notices were adjudicated by
the Additional Commissioner, Hyderabad-ll Commissionerate vide a
commen Order-In-Original No.51/2012-Adjn(ST)ADC dt.31.08.2012,
In respect of Show Cause Notice No.OR.No.6l1f2011 dt.23.04.2011,
the adjudicating authority conflirmed the demand of B5Tax of
F=.48,00,391 /- along with interest and imposed penalty of Rs.200/-
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"« vper day or 2% of such Service Tax per month whichever is higher

under Section 6 of Finance Act, 1994 and impeesd penalty of
Rs. 1000 /- under Section 77 of Finance Act, 1994, In respect of Show
Cause Motice O, R.Nao.52/2012-ADJ-8T  dt.24.04.201Z, the
adjudicating authority confirmed the demand of S.Tax of
Rs.46,81,850/- along with interest and imposed penalty of Rs.200/-
per day or 2% of such Service Tax per month whichever is higher
under Section 76 of Finanee Act, 1994 and imposed penalty of
Rs.1000/- under Section 77 of Finance Act, 1994,

2.4, Aggrieved by the Order-In-Original No.51/2012
dt.31.08.2012, the -assessees filed &an appeal before the
Commissioner{Appeals}, Hydersbad. The Commissioner{Appeals),
Hyderabad vide Order-In-Appeal No.39/2013(H-1I)8.Tax dt.27.02.2013
vide Para 7.3 of the Order-In-Appeal has found no merits or force in
the grounds and contentions submitted by the appellants and
obgerved that the case laws relied are also not helpful to them and
further concurred with the findings made in the Order-In-Original
Mo.51/2012 dt.31.08.2012 by the lower authority. However, with
regard to the quantification of Service Tax, the CommissioneriAppeals)
observed that the appellants had submitted that there is mistake in
quantification of service demand for the two period viz., from Jan,
2010 to Dec, 2010, the S.Tax to be gquantified on the value of
Rs.5,73,06,000/- but not Rs.11,65,14,000/- and similarly for the
period Jan,11 to Dec,11, the 8.Tex to be guantified on the value of
Rs.5,99,40,694 /-, The Commissioner{Appeals) thus directed the lower
authority to ascertain the factual position te re-gquantify the 5.Tax
payable (after deducting the 5.Tax paid if their claim is correct] and
extend the benefit if they are found otherwise eligible for the same and
an opportunity of personal hearing may be given to the appellants
before this limited matter is decided. With regard to imposition of
penalty wunder Secton 76 of Finance Act, 1944  the
Commissioner{Appeals) modified to the extent that the penalty
imposed under Section 76 is Rs.100 from Rs.200 with effect from
08.04.2011. With regard to imposition of penalty under Section 77 of
Finance Act, 1694, the Commissioner{Appeals] held that there is no
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need of penalty under Section 77 as penalty under Section 76 has

been imposged.

2.5. Aggrieved by the above said Order-In-Appeal No,
No.39/2013(H-I)S.Tax di.27.02.2013, the assesseess preferred an
eppedl before the Hon'ble Tribunal. The Hon'ble Tribunal vide Final
Order No.20401/2014 in ST/Stay/27332/2013 in ST/27017/2013-
DB dt.25.03.2014 observed -

“It was submitted by both sides that the issue is not only re-
quaniification but alse verification of certain facts and aspects of law whick
have already been confirmed by the Commissionerfappeals). Instead of going
into this issue which will result in o decision on part of the appeal, we
consider it appropriate that the litigation should be merged into one rather-
than hawving lwe ssparate parallel litigations going on. Thergfore, it was
submitted that the matter may be remanded to the original adiudicating
authority and he may be directed to decide all the issues in respect of both
the shFrw cause notices and also undertake re-quantification as directed by
;‘:rmm:.‘ssinnerfappemsj. We find the submission to be reasonable. At the same
trme, since the ehservations of CommiszionerfAppeals) and conclusions have
not been accepted and appeals hove been filed, it would not be appropriate
Jor us to remand the matter withou! allowing the appellant to present their
cose anog again on the aspects which hove been concluded by the
Commissioner{Appeals). Therafore, whils resmanding the matter after satting
aside the impugned order, we direct the original adjudicating authority to
eonsider all the issues afresh and pass a wellveasoned order. As for as re-
guantifieation is eshoerned, wharever there is ro dispule, re-quontificotion can
be done as directed by CommissionerfAppeais). Wherever there are disputes,
the matter can be decided by the adjudicating authority, by passing a well-
reasoned and detailed order. It is made dear that the amounts already
deposited nead not be refunded just because the impugned order has been
sef aside Hll the izsue ic decided

2.6, In view of the directions of the Hon'ble CESTAT remanding the
matter, the issue ia taken up again for denove adjudication

ASSESSEES' RE NAL HEARING :

3.1. Shri V.5.8udhir, Chartered Accountant has appeared for
personal hearing on 15.09.2015 on behalf of the assessees, and
submitted that the show cause notice has proposed the demand for an
amount received in excess of sale deed. However, the computation had
covered the amount received towards the sale deed also. Further, the
amount talken in computation was not matching with their books of
accounts thereby leading to wrong computation of the demand. He
requested to grant another 10 days time to give the documents for

computation and written submission.
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3.2.

The asaessses vide their letter dated 22 12.2015 have given

the woarking of receipts and the attribulion of the szid receipts towards
sale deed. The summary as given In their letter is reproduced below:

Descripfian Receipts | Mon taxable | Taxable
Sum of towards sale dead AOTA4E1Y | 40744517 | - il
Sumn of towards agreement of construction 53239887 | - 53239887
Sum of towards other tasable receipts 1328607 | - 1329557
Sum of towards WAT, Regn. charges, atc 11148364 | 11148364 | -
106462565 51892581 | 52569584

The assessees have further submitted the receipt details in Annexure
B of their letter and submitted that once the deductions are provided
to the appellants, the demand would be reduced to Nil

Dis INGS:

4.1, [ have carefully gone through the above referred two Show
Cause Notices, Order-In-Original, Order-In-Appeal, the Final Order of
the Hon'ble CESTAT and the assessees’ written submissions viz,,
(i)3CN O.R.No.61/2011 dt.23.04.2011;

[{]SCN 0.R.No.52/2012 dt.24.04.2012;

{HOIO No.51,/2012 dt.31.08.2012;

[fwpDIA No.39/2013 dt.27.02.2013;

{v)Hon'ble Tribunal’s F.0.Ne.20401 /2014 dt.25.03.2014; and
{vijthesubmissions made by the assessees during the PH conducted on
15.09.2015 and written submissions dated 22.12.2015.

4.2, Az per the directions of the Hon'ble CESTAT, the issue
before me is to decide all the sapects afresh and as far as re-
gquantification is concerned, wherever there iz no dispute, re-
quantification has to be done as directed by Commissioner{Appeals)
and wherever there are disputes, the matter is to be decided afresh.

4.3. I have carefully gone through all the records of the case. |
find that these two are pericdical show cause notices which have
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ggain come for denovo &djudiﬁauﬂn as directed by the Hon'ble
CESTAT.

As far as classification and taxability aspects of the issue

are concerned, the relevant statutory provisions of the Finence Act,
1994 read —

Sectlon 65(F1a) of the Finance Act, 1894: Tesidential complex® means any
- comglex comprising of =
{1l & building or bulidings, having more thon twelve residential units;
{ilf o comman area; and
(i}~ any one or more of focilities or services such as pork, fift, porking
space, community hall, comman water supply or effiuent treatment
system,
Iocated within o premises ond the fopout of such premizes is aporoved by on
guthority under any low for the time being In force, but does not include a
comlex which (s canstructed by @ person directly engoging any other persan for
designing or planning of the fayout, and the construction of such complex is
intended for personal use as residence by such persan,
Explanation. = For removal of doubts, it i hereby declored that for the purposes
of this clouse, -
{o) ‘personal use” includes parmitting the complax for use as residence By another
person on rent or without consideration;
&) ‘resldential unit’ means o single house or o single ppartment intended for use
o5 o place of residence”

Section B5{105)(zzzh) of the Finance Act, 1894 = ‘taxable serwice’ means any
service provided or to be provided to qny pecson, by any other person, in relation
to construction of complex;

Explonation.- For the puwrpases of this sub-clause, construction of o complex
which is intended for sale, whaolly ar partiy, by @ bullder or ony person outhorised
by the bullder befare, during or ofter constructionfexcept in coses for wiich no
sum is received from or on behalf of the prospective buyer by the builder or o
person puthorised by the i:ruﬁder.bgfure the gront of completion certificote by the
guthority competent to issue such cartificate under any fow for the time being in
force) shal! bec;'ezmed to be service provided by the builder to the buyer;
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IRl e B et g e,

Section 65(105)zzzza) of the Finonce Act, 1994; “Taxable Service™ means any

service provided or Lo be provided to any person, by any other person in relotion

te the execution of o works contract, excluding works cantract in respect of roods,

airports, raliways, fronsoort tarminals, bridges, tunnels ond doms.

Explanation, —For the purposes of this sub-clowse, “works contract” meons o

covtract wherdin,—

[if transfer of property in goods fnvalvad [n the axecution af such contract is
leviobie ko tox os sole of goods, qm:l‘

fi) such controct is for the purposes of carrying out,—

{a) erection, commissioning or installotion of plant, mochinery,
equipment ar strectures, whether pre-fobricoted or otherwise,
instollotion of electrical ond efectronic devices, plumbing, drain
loying ar other installotlons for tronsport of flulds, heating,
ventilotion or oir<onditioning including refoted pipe work, duct
wonk and sheet metal work, thermal insuistion, sound inswlation,
fire provafing or water progfing, Nft and escalator, fire escope
stoircases or elevators; or

fb]  construction of o new builging or o civil stricture or g port Ehereof,
or of o pipeline or condult, primarlly for the purposes of commerce
o industry; or

icl construction of @ new residential complex or a part thereaf: or

%.5. As per the statutory provisions, [ find that the assessees
are liable to pay Service Tax an the construction of residential complex
undertaken by them since the above mentioned definition of
residential complex service is squarely applicable and ne exemption
whatsoever can be allowed for such construction activity as it is not
meant for self-use and “taxable service' means any service provided or
to be provided to any person by any other person in relation to
construction of complex. [ find that the assessees had collected total
value from the customers and entered into sale deed agreements and
construction agreements simultaneously. 1 find that the Board vide
Circular No.108,102/2009-5ST dt.29.01.2009 has clarified that "if the
ultimate owner enters into a contract for construction of a residential
mmplﬁﬁlwith a pmmnwrfbﬁﬂderjdmtnpcr, who himself provides
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service of design, planning and constructon; and after such
construction the ullimate owner receives such property for his
personal use, then such activity would not be subjected to service tax,
because, this case would fall under the exclusion provided in the
definition of residential complex. I find that the exclusion clause
would apply to the complex as a whole and net to individual
residential units. In other words, if the entire residential complex is
meant for use by one person then it gets excluded from the definition
of residential complex. However, this cxclusion does not apply to
individual residential units as in the instant case.

&.6. With regard to the demand of Service Tax and imposition of
penalties, I find that the assessees had obtained Service Tax
registration and paid Service Tax under Works Contract service and
stopped payment of 8Tax abruptly by misinterpreting the Circular
No,108/02/2009-5T dt.29.01.2009 issued by the Board even though
they received taxable amounts from their customers during the said
period, contravening the provisions of Worlss Contract [Composition
Scheme for payment of Service Tax)Rules, 2007 with an intention to
evade payment of duty since the clarification sought by them was
negated by the department by issue of the subject show cause notices
by not accepting their contention. The fact of non-payment of Service
Tax had come to lLight only after the depertment conducted
investipation proceedings.

4.7. With regard to the guantification of Service Tax demand,
the assessees contended that the taxable value has not been correctly
arrived at, They have submitted that VAT and other taxable expenses
have not been excluded while arriving at the taxable value. I find that
the asseéssees have submitted in their reply dated 22 122015 that the
total receipts towards VAT, Registration charges, Stamp duty, etc.,
during the relevant period was Rs.1,11,48,364/-. These charges are
not attributable to construction work contract and as such eligible for
deduction from gross amount. However, the assessees have not
submitted any proofs or evidence that they said amount of
Rs.1,11,48,364 /- pertains to VAT, Registration charges, Stamp duty,
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“‘etc. The assessees have simply mentioned in their written reply
dt.22.12.2015 that an amount of Rs.1,11,48,364/- pertains to VAT,
Registration chargea, Stamp duty, ete., and reiterated the same in the
Annexure B to the letter in a tabular form without support of any
evidence. Hence, I am inclined not to extend the said benefit to the
assessees. The assessees alse claimed that the amount received
towards sale deed is not te be included in the gross value. This plea is
not tenable as construction under works contract servics is taxable on
gross receipts basis and considering the scope of construction service,
receipts of all amounts are liable for Service Tax, except where entire
consideration s received after issue of completion certificate. As the
completion certificates hawve not been issued by the competent
authority, the amounts received as consideration towards the taxable

activity of semi-finished flats are taxable.

4.8, The aszessess vide their reply dt.23.12.2015 hawve
submitted that they hawve received a total amount of
R=.10,64,62,565/-for the said two periods wviz., January, 2000 to
December, 2010 and January, 2011 to December, 2011 as follows:

Towards sale deed = Rg.4,07,44,617/-
Towards agreement of constructon = R5.5,32,39,887/-
Towards other taxable receipts = HRa.13,29,697 /-

Towards VAT, Registration charges, etc. = Ha.1,11,48,364/-

Total = Rs.10,64,62,565/-

The abave figures are not supported by any material evidence. The
assessees have not furnished any of their audited Balance Sheets/P &
L Accounts/Ledger copies/Bank Account statements for the relevant
period in suppart of the figures mentioned in their letter. In view of
this, I am not inclined to accept the figures submitted by the
assessees in their reply dated 22.12.2015 as the said figures are
without any supportive evidence. Further the figures submitted by the
assesses in respect of the same issue to various fora are inconsistent.

The details of the same are discussed balow,
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DR Na.26/2014-Adin(5THADC)

fAs per Para 10 of the assessecs’ written submissions
dt.16.08.2012 befors the original adjudicating authority
(AddLCommr,) in respect SCN
0.E.No.61/2011 (Jan'l0 to Dec'10] and as per Para 26 of the
assessees written submissions de15.06.2012 before the
original adjudicating authority (Addl.Commr.} in respect of
proceedings under SCN O.R.No.52/2012 (Jan'll to Dec'll),

the amounts said to have been received by them during the
relevant period and as submitted by the assessees are given

of proceedings under

below,

Desoription
nfaq’munu Amounts received by | Amownts received by
racphvad
e the assessees during lh:'zsnﬁqnsuurlng Total
R Jar 10 b Dex’ 50 Jan'1l to Dac'1l
hewts | received
A5 per Para 10-of the Al
assEssRes’ wiikien [Ecehved
Jubimissions toawards the
dt. 26.08.2012 before sale desd 3EET 000 43526007 ROGE3RLON0
tha oeiging adjudscating | Amt,
sutharity (addl.Cammr] | recefeed
Ir respsect od towards
proceedings urder SCN faxnes and
OLAMNe 61 2011 (Ma'1d | ather
to D' 10 and Az per charges 12933000 10071537 2063537
Fara 26 of the assescess’ | ame, .
written submisslons recelyed
i1.15.06.2017 bafare toewares
the original adjudicating | Constrisction
autharity {Addl.Commr.| | Agreemsent
in raspact of Charges SRR 53940689 1172466454
proceedings ndier SCH
OF.No. 522002 (Jan'11
ta Onc'11) Total 106911000 113637231 | 2206468231

(i)

As per Para 32 & 33(page 20 & 21) of the assessees' written
submissions made before the Commr{Appeals} in respect of
the proceedings under OIO No.51/2012 dt.31.08.2012, the
masessecs submitted that they have received the following

emoumnts as given below,

39
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Deseriplional | Amounts received | Ameunts recelved
Emounis received | by the aisessepeg by Lhe asiessees T.'I'-'?E-lﬂ
towards various during during R~
heads | Jard'10 ta Dec' 10 svllty Dapyy | Cooeived
Ak, recaivesd s
Eowands the safe
As per Para 32 & B[page deed 35512000 43635000 BO2IROID
) amt. recefved
0B 21) o the assessans’ tnwaW*nL
“"'"""!’]‘;E‘f:'rfﬂ"““"d‘ and ather chasgas 17993880 10070837 | 33068417
CommiAppaals) in iﬁﬁﬂh‘ﬂ i
ragpect of the proceedings I‘::n:!rul-:t'lrnn
under IO Nou51) 2002 At
df. 31,08, 2012 =
charges STA05555 52a0a0d 117246559
Total EAIZZ35 113637141 |  Za0S49376
(i) As per Para 3 & 4 (page 6B) of the assessees' written

submissions made before the Hon'ble CESTAT in respect of

proceedings

under

Order-In-Appeal

No.39/2013

dt,27.02.2013, the asgsessess submitted that they have

received the following amounts as given below.

Description of Amaunts recebeed Amments recaived
armounts received | By the assesiees Ery thin assnisess Tatal ¢
torwards varkous daring during
hgags Jen'i0 10 Dec'10 laniltoDec'll Iﬂlﬂ
A, received
towsnds the sale |
':: :;::;]’ﬁlia“ dad 36812000 10070537 | 46ER2537
sl e fesin k. recpived
submislons mads | charges 12993RA0 8511038 19604518
hafate the HanGle !
CESTAT Im respect af 1
procuadings mar Canstnoction
|
m::g;‘;m" Apragment
W1.27.02.2013 charjes 57306355 EeaLlang 117346550
Tatal 106312235 FESZ217 183534414

Thus it can be seen that the assessees have stated /submitted before
the Commissioner[Appeals)that they had received an amount of
Rs.4,36,26,000/- towards sale deed for the pericd Jan’ll to Dec'll.
However, the assessess have stated/submitted before the Hon'ble
Tribunal that they had received only Rs.1;00,70,537/- towards the

zale

deed for Jan’ll to Dec'll.

Similarly, the assessees have

submitted before the Hon'ble Tribunal that they had received
Rs.66,11,038/- towards Taxes and other charges for the period Jan'11

to Dec'll

and

have

however

Page 11 of 14

submitted

before

the

W




O Mo.26/ 200 8-Adja|5TI{ADT)

Commissioner{Appeals] that they had received an amount of
R=.1,00,70,537 /-towards the same for the same period. Further, rom
the above, it can be clearly seen that the assessess have submitted
that they hawve received a total amount during the said period
covering the twa SCM'5 {i.e., Jan'10 to Dec'll) as Rs.22,05,49,376/-
[submitted before the Commr(A], as Rs.18,35,34,414/-[submitted

"before the Hon'ble CESTAT). Now, the assessees, in their latest reply

dt.22.12.2015 have stated that they had received a total amount of
Re.10,64,62,565/- only for the two periods Le., from January, 2010
to December, 2011{submitted to the present adjudicating authority
vide their letter de22.12.2015). I find that the assessees have
misrepresented the quantum of amounts received before wvarious
suthoerities. The gross receipt of amounts during Jan'l0 to Dec'l] was
a matter of fact. However, it appears that the assessees during their
gubmissions before various authorities heve misrepressntad the fact of
quantum of receipts. Once the amounts are received in a previous
period (in this case for the pericd Jan'lD to Dee'll) the factum of
gquantum of amount received cannot change. The fact of the quantum
of amounts said to have been received during the two periods Jan'l0
to Dec’l0 and Jan'll to Dee'll cannet obviously change during the
Show Cause Notices issuance time, during the time of submissions
made before the Commissioner{Appeals), again during the time of
submissions made before the Hon'ble CESTAT and then again now
ie., on 22.12.2015. A confusion or a mis-caleulation in respect of
change of heads under which the amounts were received can be
understood. But, the fact of gross quantum of amount received has to
be the same before any authority. It obviously cannot change over a
period of time before various authorities. In view of the above and as
the assessees have not furnished any of their audited Balance
Sheets/P & L Accounts/Ledger copies/Bank Account statements/VAT
returns/Reglstration charges challans for the relevant period in
support of the figures claimed/mentioned in their letter
dt.22.12.2015, 1 am not inclined to accept the figures submitted by
the assessees vide their letter dt.22.12.2015,
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Cawtg g, Penalty is a preventive as well as a deterrent measure to
defeat recurrence of breach of law and also to discourapge non-
complisnce of the law. The issus of imposing penalty under Section
was already discussed in the orginal Order-In-Orginal and the
Commisaioner(Appeals) has confirmed the penalty under Secton 76
arnd has howsver waived pen under Section 77 of the Finance Act,
1994, Thus I find that the assessees are liable for imposition of
penalty under Section 76 of the Finance Act, 1944,

5. In view of the above, | pass the following Order :
ORDER
(a) In respect of Show Cause Notice O.R.No.61 /201 1-Adjn(ST)

dt,232.04.2011:
(i) I confirm the demand of Service Tax of Rs.48,00,391/-

(including cesses] (Rupees Forty Eight Lakhs Three

Hundred And Ninety One Only) for the period January, i
2010 to December, 2010under Section 73(2) of the Finance '
Act, 1994 against M{s Greenwood Estates. i

il

{ii) 1 order for recovery of interest at the stipulated rate(s], on i
the Service Tax amount as demanded at 5.No.(a){i] abaove,
in terms of Section 75 of the Finance Act, 1994 from M/s i
Greenwood Estates.
{iii) I impose a penalty of Rs.200/- per day or 2% of such E
Service Tax per month whichever is higher, for the period
- of default till the date of payment of Service Tax under
Section 76 of Finance Act, 1994 on M/s Greenwood
Estates. However, the total amount of penalty payable in
terms of Section 76 shall not exceed the Service Tax

payable.

(1] In respect of Show Cause Notice O.R.No.52/2012-Adjn(ST)
dt. 24.04.2012:
{ij I corfirm the demand of Bervice Tax of Fs.46,81,850/-
fincluding cesses) (Rupees Forty Six Lakhs Eighty One
Theusand, Eight Hundred And Fifty Only} for the period
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January, 2011 to December, 2011under Section 73(2) of
the Finance Act, 1994 against M/=s Greenwood Estates.

(ii) I order for recovery of interest at the stipulated rate(s), on
the Service Tax amount as demanded at S.No.(b){i] above,
in terms of Section 75 of the Finance Act, 1994 from M/s
Greenwood Estates,

(ili} | impose a penalty of Rs.200/- per day or 2% of such
Service Tax per month whichever is higher, for the period
of default till the date of payment of Service Tax for the
period upto 07.04.2011and Rs.100/- per day or 1% of such
Service Tax per month whichever is higher, for the peried
of default till the date of payment of Service Tax for the
peried from 08.04.2011 under Section 76 of Finance Act,

1994 on M /s Gresnwood Estates. Q

(B ANAND KUMAR)
ADDITIONAL COMMISSIONER
To

M/s Greenwood Estates

5-4-187/3 & 4, II Floor,

Boham Mangion, M.G.Road,
Secunderabad-500003. (By Speed Post)

Copy submetted to the Principal Commissioner/Commissioner, Service Tax
Commissionerate, Hyderabad.

Copy to:

L The Assistant Commissioner of Service Tex, Division-ll, Service
Tax Comrmissionerate, Hyderabad.

=, The Superintendent of Serviee Tax, Service Tax Range-IIA,
Service Tax Commissionerate, Hyderabad with a direction to
serve the order on the assessees and submit a copy of
dated acknowledgement.

3. Office copy,/ Master copy/ Spare copy.
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CFEICE OT THE COMMISSIONGR OF CUSTOMS, CENTRAL EXCISE & SERVICE

TAX HYDERATALD -1 COMMISSIONERATE LB, STADIUM ROAD,
DASHEERBAGH, HYDERABAD 500004

ORMo, 612000 -Adjn (5.T) G Cated: 2047071
SHOW CATISE NOTICE

Sulfect Service Tax - Qlfsece - Case against M/a, Greowsod Estates = o
puyment of Service Tax on teabile servdices rendered - Shaw Caus
Hotice: = Begarding

M/ e Gregmwood Batakes, 541073 & 4, Bnd Floor, MG Fosd, Secunderabad —
K 013 (hareivafier mfeed s Greeoowood J agsessss |, in shorf) eme engaged in
previding warks contract senvire. s Gresrmnood Bstates is 2 registered pastnership
firm.and got themselves mgkstarid with. the deparbmens for payment of sevioe to with
5TC Mo, AAHFGOTIIESTOM.

T AShow Caose Notice vide HOPOR No. 77/2010-Adjn(ST) dt 2152010 was
iszued far the peried froo fanuary 3009 to December H09 invalving an amount of
Bs. 07737/ inctuding cors and  the same has been adjedicated snd confirmed vids
Crecer-In-Oirigianl Mood? ! W000-5T de 28132000 . The presant tolis is ifaed m eeguoel
ta the same for the perind from Janmasy 2000 to Dwcember 2010,

ES AR pir Sectian 65 [105) {zaeza) of the Finance Act 1994 defines that "axable
service mesns any service provided ce to be peovided - o aoy peciom, by any other
persom, in relabion to the emeotion of & Weda combnact, excuding works contract in
respect of powds, sirports, railweys, tropart terminals, ridges, turmels and dams’.

E:@Iam.alh:l'll Tor the purposes of this pabeclnuse, “woeks contrect” i § omnirec]
whesein, -

(sl uaﬁ:dpmpuqlr.pndsmrdundmmgmwuumdaummﬂhﬂth
Lewinkle to tox as sale of poods, and

B sushenatsact s for thie purposes of casrping aul, -

fa) erection, comebssioning or installation of plant, machinary, euipmant
o7 , wihethir pra-fabrd 1 oo abhareism o

(B constrocton of a reesr ballding ar 2 cisdl stoctiene oe o part tersof, or of
& pipeling oo condsiit. primarily for the parpesms of comeneros or
industry; or

lg)  coralzuction ol o new msidentisl comples or w part thereal; or

{d) completon and finshing services, tepais, alemmbion, Tenovaltion o
zumﬁmutm:lmﬂ::mmrdlﬁﬂg o k) and {c]; or

(&) cumboy propcts lecleding enginessring, procurement and constructon
ar enenmissoning [EPC} pesjecta” ;

3 Ax per Section 85{514]) of the Finanse Act, 1984, "Easidential Complex
"means ary camplex compriging of -
%) abuilding ar buildings, having mees than bwelve sealdenkial units;
(1} & common area; and

Yy



() myummmmnfhdﬁﬂuwsmwumnhupa;b;mmE
space, comaunity ball, comemen water sapply or efflaent treatmens
By stem
located within the premises and the layaot of such premisss & approved by an
utherity under any law for the Hme belng in foree, but doss oot include g
comglex which is constructed by a person directly engaging sny other person
dor deslgning Drp]unnlngnfh]nmlndh:mmﬂmufslﬂmmphﬁ&
intended for perignal use as reskdence by such person,

i M/s Greenwood Estates registered with the service tax departmant and
not discharging the service tax Lability properly and alsa not Aling the 5T-3
reburms, which are mandatory as per Sarvice Tax Bulss made thare under. On
verification of the records, It ks fourdd that MJs Greenwood Estabes have
undertaken a single venfure by nams M8 Goeenwood Estates bocabed at Kowkur
Village, Malkejgini Marddal, RE Distciet and received amount from customers
from  towards sals ﬂhﬂdmdamﬂmmwmmﬁ:&unﬂpaﬁud,
Fusther, it s found that they have not Aled ST-3 refwms for te said perdad,

£ Puriher it is made clear on 0LO22010 by S AShankec Reddy, Depaty
General Manager{Admn) authorzed representtive of the aseses | that the
activitier urdlertaksn by the company are peoviding services of constrocHon of
residential complexes and also stated that indnitally, they collecte the amounts
against booking formy/agreement of sale At the tme af registration of the
property, the amaounts meegived G then will be allocated towards Sale Deed and
Agreemant of Construchon. Therefare, service fax on amount received agsinst
Agreement of Constnection pertion of the amounts towsards agresment of
cofiirisction is aid on receipt basie. The Agresment of Sale constibutes the tatal
armacnt of the land fremil Andshed fat with undivided share of land 2nd vahse of
construction. The sale dead consbihwbes @ condition be go for constnection with
the ballder. Accordingly, the construction agreement will also ba entered
immediately on the same date af sale desd. Al the process is in the way of sabs
of eonatructed unit as per the agresment of sals but possession was given in bwo
phases oo is landf semi finished at with undivided ghare of land and ather soe
is completed unit This |s commanly adopted procedure as regidred for geiting
loads Froar e banks”,

4. As per the exclusion provided in Section 85(Wa) of e Service Tax Ack
the residential complex does not Inclade a complex which & constructed by &
persen directly engaping any other person for desipning or planning of the
lagrant, ard the construction of sech complex ¥ inbended for personol nes as
residence by such persan, Here” parsconl sse” inclades pecmitting the comples
for mse as residance by angiler peraon on rent or without consideration. If i
Further clarified in para 3 of the Circular Mo 108/ 03/ I009-5T dt. 29.01.2009 U the
ultioiale owner enters o a contract for consbruction of a residential complex
with a-promotes/baildar/ developer, who himsf provides service of design,
planning and eonstruchon and after such constructlon the wlimale owner
recelves such property Jor his pemsonal, then sech activity 1s not llable to service
Lax, Therebore, as per the exchation dause and the clasificatlon mentoped above,
if & bubllder/ premoter, developer canstracton antive complex for one person for
personal wse as residence by sach person would not be subjected to servics boc
Further,  tha  bullder/promoter/developer  normally  eoters into
canstrisstion/complétion agreement after pxecution of gale deed, dll the
execution of sale deed the property remaine in the name of the
bulldee promoter/develaper and services rendered thereto are self services.
Moreaver, stamp duty will be paid en the value consideration shown in the sale
deed. Therefors, there s po levy of seceice @ on the services rendernd 1 sale
dmed, ia on the vahee corsideration shawn in the sale deed. Eu:.nn:l:mP dul.]-
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will b= paid on the agreements/ contract apminst which they render servicoss to
the cusinamar after execubion of sale deeds, There exists the s=rvice provider and
dervice recipient relationship betwesen the baildery'promoter/ diveloper and the
customer.  Therefors, such services agalnst agreements of constuction are

invarizbly attracts service tax under Section £5(105(zzxz2) of the Floamce Act
1694,

7. As per the definitlon of * Fesdential Comples” provided onder Seclion
EXla) of tha Finanos Ack 19, it consttutes any ome ore more of facilites or
services sweh as park, 1it, parking space, commurity Ball, comman water supphy
or efffuent treatment systent The subject venture of M3 Gresnwoad Estates
qualifies to be & residential complex as & contalns more than 12 pesidential anits
Mmmmmdmfadﬁﬁﬂmmwﬁ,mmmmnEmﬁﬂymT
and the kayout was appeoved by FILDA, & the Alwal Municipality wide Letter
Ma. 3820/ P4PFE/SOF dt. 9.7.2007, As seen froun the reconds, the assessee entered
int> 1) a sale deed for sale of uedivided prrtion of lad together with gemi
finished partion of the fat and 2) an agresment for construckon, with their
customers. On execution of the sale deecd the right in a property got tramsferred
to the oostommer, ance the construction service rendersd by the assesses
theereatier to their customers under agreement of corstruction ane tasble under
Service tax as there exists service provider and meeiver melatonship betuweesn
them. As there irrobred the tansfer of propecey in goods in execution of the
sald copstruction agresments, it appears that the services rendared by them after
exemttan of sale desd apains apreemsints of corsbuchon to each of thelr

cugtomass fo whesn the [ was alesdy sold vide sale deed are tavable services
wndes warks conkract service,

8. M5 Greenwood vide their stabement recelved in this office an 7242001
hias subemitted the Flat-wise amaunts seceived for the pariod fram Janmasy 2070
to December 2000, The total amoent mecelved is Ba. 116514335/ against
agreements of constrection dusing the peciod and are lable to pay service foax
'mdw:lingqmwuﬂumﬂbn Fs. d8,00.591 - ::ﬂﬂtnintzrstutnppmpﬁ:tﬂ-mlﬂ
under Werks Contract Sarvics respactively,

9, Mfs Geednwood am well awass of tha provisions and of labkdisy of
Eeryvice s on peceipls as resalt of thess apnesments for conabrection and have
niot assessed and paid servics tux progedy with an intenbon t evade payment af
Bervice Twx. They hewve mtecbooally not fited twe ST-3 returns for the said
period.  Hencs, the service tax pavable by M/fs Greenwood sppears bo be
recovered under Sub-Section {1} af Section 73 of the Finarese Act 1994

1. From the orepping, it appears that b/s Greenwood Bstates, 5-4-187/3 &
4, 11 Floge, b4G Foad, Secunderabad-3 have contravered the provisions of Section
&5 af the Finanos Act 1994 read with Rule & of the Service Tax Roles, 199 in as
musch as they have not paid the appoopriate amoent of service o an the value of
the taxable services aned Secton 70 of the Finance Act 19594 read with Ruls 7 of
the Service Teoe Fules 1994 in as much as they borea not fled stalutory reburms for
the taxabie services rendered and also did not truly and correctly assess the tae
due on the secvices provided by them and alse did not disclose the relesant
details finformation, with an infent to evade payment of seceice b and are liable
for recawery under provisons 0 the Seckicn F341) of the Plnance Act 1994 and
thereby they have rendered tarselves liahle for penal sction wnder Section 77 &
76 af the Finarce Ack 1504,



11,  Therefors, M= Gresswood Estates, are hereby requised fo show cause to
the Additdonal Commissioner of Castoms, Ceniral Bscise & Serviee Tas,

Hyderabasd-Il Commissionerate, Hydarabad, within 30 days of secsipt of this
Hertien aa b why- :

({j  an amoint of Re. 45,00391 /~ (Tupees Focty eight lakhs  three
hundred ninety one only } including c==s should net be demanded en
the works contract secvice under the Sub-Section (1) of Section 73 of
the Plnanee Act 1924 for the perlod from fanuary 2010 to December
20105 and

(i} hmrﬁtthq}uHebrlbemmﬂuumuntdﬂmnﬂedm[ﬂuhm
urder Seztion 7% of the Finance Act 1994; and

{ifiy Penalty should oot be imposed on them under Section 77 of the
Fimazsite Act 1994 for the contrivention of Rule and provisions of e
Firanee Act 1994 ; and

(v} Termlty should not be imposed on them uwnder Section 76 of the
Finance Act 1994 .

12, Wfa Greerweod Bsiate, Hydembad  at the time of showing caases, as abave, are
eiuined o produce 21l the ewidence upan which they intend o cely in their defones.
They are also required Lo indicate in their writsn saply whisthe Buy wish to be heard in
person befoee the cags B edjudicted. I no couse b shown agairst fhe action paoposed
o be taken wirhin the stipulated tinw o having desised & hearlng & they do not appear
foz the pacicnal bearieg on the appaint=d day & time, the cise will be decided an merdts,
‘basing o the olerial f eviderce svadable ooreced.

13, This notice Is Bsued without prejudios to any other action thel s be Blen
against the nokicees ) atfwrs under the Finance Act, 1994 or uniler any other L for the
time being in farce in Inclia,

14.  Belionce for lsswe of this notics is pleced on the follossdog:

1)) Statement submitied by M s Greenweod Estates and received oh FEA01L

G-
{ ARSHA)

ADDITIONAL COMMISSIONER

Flace: Hyderabad
Date;  04.2011

et

5-4-187 3 & 4, el Flooe, MG Road, Secandembad - 500 008

Capy submitted 1o the Sapesinterdent { Adfudimtion] HydHT Commra'ats, Hyd
Copy o the Superintecelent, Group - X, Hyd-Il Comms"ate, Hyd,
Spare copy.
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OFFIGE OF THE COMMISSIONER OF CUSTOMS, CENTRAL EXCISS & SERVICE TAX
2T 1| ATEAY HYDERABAAD | COMMISSIONERATE
FI-5-42 WL A THA T 2TeT: Y T R - e
SITARAM FRASAD TOWERS= RED HILLS:- HYDERABAD. 4

DR No: 522012 = Adin [ Addl Commp.) Dt. 24042013
C. Mo IV 011-2.
USE N

Bub: Servies Tax - Non payment of Service tax on taxsble
services readersd by M/s Greeowood Estates - Issue of
Show Cause Notice - Regarding.

(11

Mfa, Greenwood Estotes, §5-3-1BT7/3&4, I Floce, Bsham
Mansion, MG Road, Secunderabad-500 003 (here-in-alzr referred as
" Greamgood " or the assessee(s]™), The sald asscssee s registered
partmership lirm and got themsslves registered with the department for
rayment of Service Tax vide Service Tax Registration Numbes
AANFASASOFSTO0L.

2. A Ehow Cause Notice vide HOPOR No. 77/2010-AdjalST) dt
21.5.23010 waz izswed [or the perlod from Jaouary 2009 to December
2009 involving an amount of  Rs, 947737/ including cess mnd  The
same hes besn adjudicated and confirmed wide Drder-In-Original
HordT2010-6T di. 24.11.2010. Further, show cause notice has besn
issed for the peried Januwary 2010 to December 2010 for A0 amaunt
of R=, 4600391/~ vide OR Ho. 61/2011 dt, 22.4.2011. The preseni

notice is Isawed in sequel to the same for the period from Jaouary 2011
to December 2011,

3. Amsesn from the rocerds, the assesses entered Ints 1) a sale deed for

sale of undivided portion of land together with semi finished portion of
the [at and 2j an agreement for constrectian, with their customers, Opn

exacubion of the sole deed the right in & property pot tranaferred o the
customer, honce the constnuction servios rondered by the assesses

Wy



O N, S2201] —Adin (STI{ADC)
.M. YA 971 G- X

thereafter to their customers unger agrecment of constructon o
taalle under Service tax as thers exists servies Provider and roceiver
relationship betwean them.  As thers invglved the transfer of praperty in
Erode in execution of the suid construction agrecmeris, it appears that
the services rendersd by them after execution of male desd against
agreements of construction w each of their customears 1o whom the land

was afready sold wide sale desd are tarable services ander “Warks
Contract Sorvice®

4. Az per Section 65 (105) |zzezs) of the Finance Azt 1094

defines that ‘axzable servlee™ meang any servies provided or to be
proviced = to any person, by any cther pereon, in relation o the
exscution of a Works contract, excluding works contract in Tespect of

rads, airports, railways, transpert terminals, bridges, tunnels and
dams’.

Explanation: Far the purposss of thiz sub-clause, "works csntmct”
means & conirast wherein, -

i}  tansfkr of propesty in geads fmvalved in the execution of such
contract is leviable to tax as zale of posds, and

[if] euch contraet is far the purposes of carrying out, -

[#)  erectin, commissioning or insallaton of piant, machinery,
cquipment  ar  sirectures,  whether pre-labricaicd  ar
otherwise ...,

(b} constriction of & new building or & civdl strociure s a part

thersol, of of a plpsline or conduir, primarly for the
purpeses of commerce or industry; or

e} vonszuction of & new residertial complex or & part thersol:
ar

id} completion @nd Gnishimg services, repair, altaration,
rencvation or restoration of, or similar services, in relation
ta [b) and [¢); or

£} tusnker projects Insluding EAginesring, procurement and
constructon or cHmmissianing (EPC] projects”

4.1 An optional Compasition Scheens for payment of Service Tax in
relation to Warke Contract Service i provided by the Notifieation
Ho.3Z/2007-5T dated 22-2.2007, elfectve frorm 01-6-2007, wnder the
Werks Contract (Composition Sckeme for Payment of Service Tax|
Rules, 2007, Under the said scheme, an assessec has ta PaEY an amount
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O Me SE22002 —hid]s [STAADT)
P, 1% f-Gr=X

and Section T of the Finamese Act 1994 read with Ruls T of the
Service Tax Rulea 1994 in as much as they havs not filed statumaoy

returns for the taxable servicss rendeced and also did not truly and -

corvectly assess the tax dus on the services peovided by themm and also
dld mot diseloss the relevant detailsfinformation. Hence, rl-u: payrmant of
service tax is lahle for recovery under provisons of the Seetlon 73(1) of
the Finance Act 1994 and they ar= liable for penal action wader
Begtion 76 of the Finance Act,1994 and 77 of the Finanoe Act

1984, Further, the assessee I8 llable e intorest under Section 75 of
the Finance Act; 19094

9 Therefore, Mfs Orecnwood Estates, arc hereby reguired o show
cause to the Additlonal Commissioner of Customs, Central Exoise &
Service Tax, Hyderahad-11 Commissioncrate, Hyderabad, within 30
[thirty) days of receipt of this Notice as to why:-

[f} @n amount of Hs. 46,81 .850/- [Rupess Forty six lakhs
elghty wos Lhousand eight huodred fifty oonly | including
cess should not be demanded on the "works contract” service
urider the Sub-Section (1) of Section 73 of the Fizaace Aet
1994 for the pericd from January 2011 to December 2011,
An amoant of Ra.598,671/- wvide challan 4t 27.11.2011
paid by them should not e adjusted againet the demand
discuszed supa; and

[t Imterest iz not payable by them on the amount demanded at [§)
above under Section T5 of the Finance Act 1994, and

[iii} Penalty should noo be impossd on them under Section 77 af
the Finnoee At 1994 [or the contravention of Rules and
provisions af the Firance Aot 1954 ; and

{iw] Penalty should nat be impsssd on them under Bestion T6 of
the Finance Act 1994

L. M s Greenwood Estates, Hyderabad gr the tlme of showing
CRUEE, a2 above, are regquired to produce all the evidence upon which
they inlend o roly in their defence, They are alsa required o indicats in
their writicn reply whothed they wish 1o be heard in person belace the
case is adjudicated. If no cause is shovmn against the action proposed o
be taken within the stipulaied time or having desired a hearing if they do
not appeay B the pergonel heacing an the appointed day & Gime, the

case will be decided on merics, basing on the maserial/evidence availabla
ar reeand,
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equivalent (o two percent of the gross amount charged for the Works
Contract, exchading the Value Added Tax [VAT] or Sales Tax paid on
tranaler of proporty of goods invelved in the execution of Warks Contrace.

W.el 1-3-2008 onwards, the said rate of 2 % is chanped to 4% vids
Notifieation No.7/2008.-8.T, dated 1.3.2008

B, Mfs Greenwood vide their statement receiwed in this office an

O7. 02,2012 has submitted the Flat-wise amounts received far the periad
[rem Janmary 2010 te Docember 2011, The dotal consideratian

received by them is Rs. 11,86,37,141/-  duriag the period and are

linhle to pay service tax incliding cess  on the same works gul Lo
Ra, 26,8LB50f- and the intsrest ar appropriate raiss undesr “Works
Contract Servies® respectively, Further, the assessee has submitted
service e paid chalinn copy for  an ameunt of Re5,98,6717- vide
challan dt, 27.11.2011.

6. Mfs Greenwood Estates registered with the semvier  ax
department and not dissharging the s=rvice ax lability propesly snd alaa
nat fling the 3T-3 retums, which are mandatosy 53 per Servics Tax
Rules made there under. On verification of the records, it is found that
M/[s Greewwood Estates have undertaken a single venture by name M/s
Greenwand Estates located at Kowlur Village, Malkajgiri Mandal, RR
District and received amaunt from cuestoresrs rom towards =ale al land
and agresment of constructen for the said pericd,

7. Mia Greenwood are seall awnre of the provizions and of liabilioy of

service tax on recslpes as resull of thess agreements for consorueton and
live not aasssscd and paid soovice tax properly. They hawve not Gled e
5T-3 returns for the hallpear ending Mareh 2011, Hence, the s=rvice tax

payable by M/s Greenwood appears to be recovered under Sub-Section
(1) of Section 73 of the Finanes Act 1094,

&, From the foregoing. it rppears thar M 's Greeowood Estates, S-4-
187F3 fe 4, Il Floor, MG Road, Seounderabad-3 have sonleavensd the
provisions of Sectivn 68 of the Finanoe Act 1954 read with Rule & of
the Servics Tax Rules, 1994 in as much as they havs aot paid the

appropriate amownt of serdce tex on the value of the taseble services

Puge 3 af 5 154
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11.  This nothes b8 ssued withour prsjudice o any other acton that

may b laken against the noticess | others under the Finance Ace, 1994
ar under any ather law for the Eme being In fores in India.

12.  Rellance for izsue of this noties is placed on the folivwing:

1] Hraternent submitted by Mz Greenwood Estates and received
in this office en 0B.02.20719.

e

[
[ G.SREEHARSHA|
ADDITIONAL COMMISSIONER

Place: Hyderabad
Date: JOE 2012

To
s Greenwood Estates,
5-4-187/3 & 4, lInd Floar, MG Road, Secunderubad — 500 003

Copy submitied to the Soperintendent | Adjudication) Hyd-II
Commra'ate, Hyd

Copy to the Buperintendest , Group - X, Hyd-Il Commr'ate, Hyd.
Spare copy.
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FORM ST - 5
[See male 9(1]]
Form of Appeal to the Appellate Tribunal under sub-Section (1) of
Section 86 of the Finance Act, 1994

IN THE CUSTOMS, CENTRAL EXCISE & SERVICE TAX APPELLATE
TRIBUNAL: HYDERABAD

APPEAL No. 8T/....ccccrnmrerannnsnsarans@f 2018

Between:

M /s. Greenwood Estates,
#5-4-187/3 & 4, Il Floor,
Soham Mansion, MG Road,
Secunderabad

Hyderabad -500 003, R Appellant

Ve,

The Commissioner of Central Tax,
Secunderabad GET Commissionerate,
GST Bhavan, L.B.Stadium Road,

Basheerbagh, Hyderabad- 500 004 fadaniian Respondent
| 01({a) | Assessee Code AAHGO711BSTO01
(bl Premises Code - )
[c] | PAN or UID AAHGOT1LE

{e] | E-rnail Address :

if} | Phone Number |

(gl | Fax Number _
02, | The Designation and Address of the | The Commissioner [Appeals-II), Tta
Authority  passing the Order | Floor, GST Bhavan, L.B.Stadium

Appealed against. Foad, Basheer Bagh, Hyderabad —
500004 i
03. | Number and Date of the Order|0-I-A No: HYD-EXCUS-SC-AP2-
appealed against 0025-18-19-8T dated 27.04.2018

04, | Date of Communication of a copy of | 24.05.2018
the Order appealed against

05. |State of Union Territory and the|Telangana, Secunderabad G&T
Commissionerate in which the order Commissionerate, Hyderabad-500
or decision of assessment, penalty, | 04
was made J
06. |If the order appealed against relates | No
to more than one Commissionerate,
mention the names of all the
Commissionerats, g0 far as it relates
to the Appellant ook
O7. | Designation and address= qf

Tl




the order appealed against is an
order of the Commissioner {Appeals)

adiudicating authority in case where | Bervice

Tax, Service - Tax
Commissionerate, 11-5-423/1 JA
Sitaram Prasad Tewer, Red Hills,
Hyderabad-500 004,

08,

Address to which notices may he
sent to the appellant

M/s Hiregange &Associates, “4th
Floor, West Block, Anushka Pride,
Opp.Ratnadeep Supermarket,
Eoad Number 12, Banjara Hills,
Hyderabad, Telangana 500034
{alzo to Appellant as stated in
cause title supra)

09,

Address to which notices may be
semt to the Respondent

The Commissioner of Central Tax,
Secunderabad GST
Commissionerate, GST Bhavan,
L.B.Stadium Road, Basheerbagh,
Hyderabad-500 004

10,

Whether the decision or order
appealed  against  involves any
question having a relation to the rate
of Service Tax or to the value of
goods for the purpose of assessment.

Yes

11

Description of service and whether in

Works Contract Services
Not in Wegative list

‘negative list'

12

Period of Digpute

January 2010 to December 2011 |

130

Amount of service tax, if any
Demanded for the period of dispute

-

Rs.94,82,241/- (Ta be
guantifed in remand proceedings)

Amount of interest Involved up to the
date of the order appealed against

Interest u/s 75 of the Finance
Act 1994

(i)

Amount of refund if any, rejected or
disallowed for the period of dispute

Not Applicable

(iv)

Amount of penalty imposed

Penalty under Bection 76 of

Finance Act, 1994

14{i)

Ameount of service tax or penalty or
Interest deposited. If so, mention
the amount deposited under each
head in the baox,

Rs.ﬂ?,hﬂﬂﬂﬁ,’— vide was already
paid and the same can be
adjusted towards mandatory pre-
deposit under section 35F of
Central Excise Act, 1044 to the

extent required

{iE)

If not, whether any application for
dispensing with such deposit has
been made?

‘Not applicable

15.

6]

Does the order appealed against alsa
involve any ceéntral excise duty
demand, and related fine pe=—p=ms
sd far as the g A

No

Does the order appeale
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L

involve any customs duty dcmand,l

and related penalty, so far as the
appellant is concerned?

17.

Subject matter of dispute in order of
priofity [please choose two items
from the list below)

Il Taxability - Sl No. of Negative
List,

ii) Classification of Services
fif)Applicability of Exsmption
Notification No.,

iv} Export of S8ervices

¥ Import of Services

vi] Point of Taxation

vii] CENVAT

viii] Reflund

ix} Valuation

%] Others]

Priority ii] - Classification of
Services
Priority x) - Others

18,

Central Excise Assessee Code, if
registered with Ecnh‘a:]_ Excise

Mot Applicable

19.

Give details of Imparter/Exporter
Cede (IEC), if registered with Directar
General Of Foreign Trade

Not Applicable

If the appeal is against an Order-in-
appeal of Commissioner [Appeals),
theNumber of Order-in-original
covered by the said Order-in-Appeal.

Order in Original No.B3/2016 - |

Adjn [ST) (ADC) dated 09.06.2017

21,

Whether the Appellant has also filed
Appeal against the order against
which this appeal is made.

No, as per the knowledge of the
Appellant,

23,

If answer to serial mumber 21 abave
is "Yes', furnish details of appeal.

Mot Applicable

23,

Whether the appellant wishes to be
Heard in person?

Yes, At the ecarliest convenience of
thiz Honorable Trikunal,

d4.

Relicfs claim In appeal

To set aside the impupned order o
the extent aggrieved and grant the
relief claimed

the Appellant
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STATEMENTS OF FACTS

A. M/s. Oreenwood Estates(hereinafter referred to as‘Appellantiis mainly

engaged in the sale of residential houses to prospective buyers while the

units are under construction. For the said purpose the Appellant enters
into two separate agreements with their customers one is for sale of

undivided portion of land together with semi-finished fl

gale deed)

and another one is construction agreement for undertaleing

construction. Sale deed is registered and appropriate ‘Stamp Duty’
has been discharged on the same.

B. The details of amounts received from customers is as follows:

Tatal

| Jan 2010 to Dec 2010
| Description Recelpts Non-taxable Tasable
Sum towards sale deed B5.4,07,44,617 | Rs.4,07,44,617 Nil
sum owards agreement of
| Construction Rs.5,32,39 887 Wil | Ra.5,32,39 887
Sum towards other taxable =
Teceipts Rs.13,29,697 Nil | Rs.13,29,697 |
Sum towards
VﬂT,RJ:ErI-G[IEI'Em, ehc Ks1,1148.364 | Fs.1,1148.364 ) Wil
Total Rs.10,64,62,565 | Rs.5,18,92,981 | 5,45,69,584 |
Jan 2011 to Dee 2011
Deseription Receipts Non taxabls | Taxable
Sum towards sale deed Bs.4.28 44,606 | Rs.4.28.44 635 il
Sum towards agreerment
of Construction Fs.5,50,55,851 Nil R5.5,50,55,881
Hum towards other
texable receipts Es.11,40.800 Nil Fs.11,40.800
Sum towards
VAT,Rrgn.charges, etc Rs.96,23,950 |  Rs.96,23,950 Nl
| Rs.10,86,65,257 | Rs.5,24,68,576 | Rs.5,61,96,681
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suwmmarized as follows

C. The liability for the impugned period and the details of payments are

Particulars Jan'l0 to Dec’10 | Jan'll to Dec’11
Grosas Receipta Rs.10,64,62 565 Fs,10,86,65,257
Less: Deductions N

Sale Deed Value Rs.4,07,44 617 Rs.4,28,44 636
VAT, Registration
charges, stamp
duty and other Rs.1,11,48,364 Rs.96,23,950
non taxable
receipts
Taxeble value Rs.5,45,69,584 Rs.5,61,96,681
Abatement @ 60% Rs. 2,27 41750 Rs.3,37,18,008
Net Taxable Value Rs.2,18,37,833 Rs.2 24 T8 672
| Service Tax (@ 10.3% REs.22 48 267 Bs.23 15303
Actuglly Paid Hs.24 69,553 Fs.23,11,233
Short/(Excess) Paid __[Rs.2,31.2885) Rs.4,070
s I

D. An amount of Rs. 47,80,786/- has already paid towards service tax on
the amounts received from customers sgainst the liability of Rs.
45,63,570/- resulting in excess payment of Re.2,17,216/-.

E. The levy of service tax on above arrangements has seen & fair share of
Btigation and amendments. In 2000, there was no clarity on whether
service tax was payable or not. However, the Appellant chose to pay
service tax under protest on the amount received towards the

“construction agreement” on the basis of law as understood by them.

Thereafter, based on Circular No. JDEJ-’ZIEDGBI ST dated 29.01.2009, the

Appellant believed that service tax was not payable and therefore

discontinued payment of service tax on the said “Construction

agreaments”.

F. As Appellant has stopped making payment of Service Tax, the Anti
Evasion department initiated the proceedi

.lf-

=

ngs against the Appellant and
o

|
various statements were recorded. R0 context, a Show Cause



Notice (SCN) dated 21.05.2010 for the period from January 2009 o
December 2009("First SCN") was issued agzinat the Appellant,

(. Bubsequently, periodical SCN's dated 23.04.2011 & dated 24.04.2013
("Second SCN& Third SCN™) was issued for the period from January 2010
to December 2010 and January 2011 to December 2010 [copies enclosed
as annﬁmr:l& E_@"mc said SCN'swere issued after alleging that:

"As seen from the records, the assessee entered info 1) & sala deed for
sale of undivided portion of land together with semi finished portion of
the flaf and 2} an agreement for construction, with their customers. On
execution of the sale deed the right in a property got transferred to the
customer, hence the construction service rendered by HSSEEgaE
thereafter to their customers under agreement of construction

are taxable under service tox as there exists service provider and

receiver relationship betwsen them. As there involved the transfer of

properfy in goods in execution of said construction agreements, it

appears that the services rendered by them after execution of
sale deed against agreements of construction to euch of their
customers to whom the land was already sold vide sale deed are
taxable services under “works contract service”

H. The aforesaid Show CauscNoticeswere adjudicated vide a common Order-
in-Original No.51/2012-Adjn (ST)ADC) dated 31.08.2012 wherein vide
Para 17 of the impugned Order stated as follows
“Various flats have been sold by them fo various customers in wo states,
First, they have executed a sale deed af semi finished stage by which the

ounership of the semifinished flats|was transfdged to the customer.




Appropriate stamp duty was paid on the sale deed value. No service tax
been demanded on the sale deed value in light of Board Circular dated
25.01.2009. After execution of sole deed, thay hawe entered info another
agreement with the customer for completion of the said flats and the
sarvice tax demand is confined to this agreement”
From the above Para, it is clear that the OIO dated 31.08.2012 accepted
that service tax was not demanded on sale deed value however OIO dated
31.08.2012 erred while gquantifying the demand ss it has included the
amounts received towards Sale deeds also.
- Appellant has filed an Appeal before the Commissioner [Appeals| against
the said order along with stay application. The Commissioner {Appeals)
vide Order-in-Appeal No.39/2013 (H-IT) 8. Tax dated 27.02.2013 did not
agree on the contentions of personal use but he did find merit in the
Appellant plea of re-quantification and therefore remanded the matter
back to the Original Authority to re-quantify the value of taxable services
after verification of the details.
. figainst the above referred OIA, Appellant has filed an appeal before
CESTAT and CESTAT vide Final Order No.20401/2014 in
ST/S5tay/27332/2013 in ST/27017/2013-DB dated 25.03.2014 stated
as follows
‘It was submitted by the both sided that the issue is not only re-
quantification but also verification of certain facts and aspects of law
which have already been confirmed by Commissioner (appeals). Instead

of going into issue which will result in a decision on apﬂ;'l of appeal, we




rather than having separate parallsl Litigation geing on, therefore it was
submitted that the matter may be remanded to the original adjudicating
authority and he may be directed to decide all the fssues in respect of
Both to show cause notice and alse under take re-quantification as
directed by the Commissioner fappeals). We find the submission to be
reasonable. At the same time, since the observations af
Commissionerfuppeals) and conclusions have not been aceepted  and
appeals have been filed, it would not be appropriate for us to remingd
the matter without allowing appellant to present their case again on the
aspects  which  hove  concluded by  the Comimissioner
{appeals). Therefore, while reminding the matter after setting aside the
impugned order, we direct the original adjudicating authority to
consider all the lssues a fresh and pass a well —reasaned order, as far
a5 re-quantification s concemed whenever there is no dispute , The re-
quantification can be done as directed by Commissionerfappeals).
Whatever there are dispute the matter can be decided by adjudicating
authority, by passing a well reasoned and detoiled order.  is made
clear tha! the amounts already deposited need not refunded fust
because the impugned order has been set aside till the issue is
degided.”

L. Subsequently, the adjudicating authority has granted pereonal hearing

wherein the authorised representative requested 10 daye time to give the

documents for computations and written submissions.
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construction agreements and other non-taxable receipts. The details were

submitted along with copies of agreements, Financial statements and

ledger copies,

. The Additional Commissioner has passed OO0 No. B3/2016-

Adin[STHADC) dated 09.06.2017 re-confirming the demand and rejected

the submissions for re-quantification citing that documents were naot

properly submitted (Copy of OI0 is enclosed as a.mmxumg

- Appellant has filed an appeal before Commissioner (Appeals-TT) (Copy of

5T-4 i3 enclosed as &umrnﬁi—md appeared for personal hearing on

15.03.2018.

. Bubsequently, Appellant received Order-in-Appeal HYD-EXCUS-SC-AP2-

0025-18-19-8T dated 27.04.2018 (Copy of OIA is enclosed as

Annmuﬁ canfirming a part of the demand and remanded back for re-

quantification.

. The impugned order confirmed the demands on the following grounds

(Aggrieved partion):

a. The appellant in their submission accept that they are liable to
discharge service tax on the construction agreements thereby
accepting scrvice tax on sctivity as proposed by the impugned notice.
It is therefore not in dispute upon examination of the impugned
notices that, the demand has been made for the activity after the sale
deed has been executed under the category of works contract service,
The impugned order however has held that the appellant was

undertaking construetion of residential complex services and the

% which would be

" amount received by them was to be

16|



considered for the tax demand. [ find that the adjudicating authority
has transgressed the boundaries of the notice to decide the
classification of the services provided by the sppellant when the
demand restricted to that service Le. works contract services. the
same is accepted by the appellant; however, the dispute in their case
was not of classification, but in respect of the inchision of the 'Other
amounts’ received towards sale deed, VAT, registration charges etc.

. The classification of the service was not under dispute as the pervious
Adjudicating Authority and Appellate Authorities. (first Appellant
Authority & the Tribunal) have not interfered with the same. Further,
the decision was bound within the fowur walls of the notice which
demanded the tax on Works Contract Services. Therefore, the
Adjudicating Authority had to decide the qualification of the tax
demand, albeit denova, by mﬁsidering all the evidencea.

. The assessment is made in terms of Works Contract Compeosition
Scheme Rules, in vogue at that point of time. Under the cited rules,
the gross value leaves no room for exclusions, other than goods in
material whose title is transferred as sale, and the sales tax levied
thereon. Since the elemernts whose values are sought to be included in
the instant case does not fall within thiz ambit, there is no merit in
the appellant's argument that the department’s valuation is incorrect,
v Ewen for the period beyond 01.07.2012, when the composition rules
were scrapped and Rule 2A of the Service Tex WValuation Rules

underwent a retrospective amendment by Section 120 of the Finance

Act, 1994 read with the six

(68



amendment is restricted only to the land vahue in COMmMposite worl
contract. In thé instant case, however, the assessment (proposed in
the notices] is not under the Service Tax Valuation Rules, but under
Works Contract Composition Scheme Rules.
€. The value of the semi-finished flats is not merely inconsequential for
arrwing at the groas receipts for assessment to tax, if the appellant’s
view iz accepted, there would have been no need to issue the Show
cause notice in the first place since the liability on the finishing
“contract is undisputed. It is only the inchasion of the value of the sale
deed including unfinished flat built on eomposite contract of land +
unfinished flat] as well as clements like registration charges, stamp
duty, electricity/water charges etc,, that is disputed in the instant

Ca5a.

To the extent aggrieved by impugned order, which is contrary Lo facts, law
and evidence, apart from being contrary to a catena of judicial decisions and
beset with grave and incurable legal infirmities,the Appellant prefers this
appeal on the following grounds (which are ultm-qatc pleas and without
prejudice to one another) amongst those to be urged at the time of hearing of

the appeal.

ie=



GROUNDS OF APPEAL
1. Appellant submits that the impugned order [to the extent aggrieved) is ex-

facie illegal and untenable in Jaw since the same is contrary to facts and

Judicial decisions.

2. Appellant submits that it was vehemently pleaded before 1d. Appellate
authority that impugned activity is not liable for service tax as seen from
the Para 14 to Para 39 of the grounds of the appeal in form ST-4.
However, vide Para 9 -11 of the impugned OIA, it was erronesously stated
that Appellant accepted the classification and also the service tax liahility.
hence, the finding of the impugned order is totally incorrect and requires

to be set aside,

<. Appellant further submits that vide Para 9 of the impugned OIa
categorically stated that demand has been made for the activity after the
sale deed has been executed but while giving the remand directions,
impugned QIA upheld the demand on the portion of ‘sale deed’ value and
rejected the Appellants arguments in this behalf. Thus, the impugned OIA
erred in confirming the demand on the portion of ‘sale deed’ as it is not
only beyond the Scope of SCN but also the contrary to the own findings of

the Ld. Appellate authority.

Impugned order bevond SCN

4. Appellant submite that the impugned order vide Para 11 confirmed the

demand by stating that e of semi finishad flats is not merely,

e,
r

tneonsequantial for arriiig



appellant’s view is accepted, there would haye been ne need to issue the

© Show Cause Notice in the first place since the Hability on the finishing
contract is undisputed it is only the inclusion of the value of the sale deed
fincluding unfinished flat build on composite contract of land+ urfirished)
as well as alements Jike registration charges, stamp duty, eleatricity) warter
charges ete., that is disputed in the instant case.”

S.In this regard, Appellant submits that the impugned order has went
beyond the SCN in as much as confirming the demand on sale deed valye
as the SCN itself has stated that demand is not made on amount recefved
towards sale deed value vide Para 3 of the SCN as follows

“As seen from the records, the assessee entered info 1} a sale deed for
sale of undivided portion of land together with semi finished portion of
the flat and 2} an agreement for construction, with their eustomears, On
execution of the sale deed the right in a property got transferred to the
customer, hence the construction service rendered by assessee
thereafter to their customers under agreement of eonstruction

are taxable under service tax as there exists service provider and
receiver relationship between them. As there involved the transfer of

Pproperty in goods in execution of said construction ggreements, it

appears that the services red by t wfter ution of

sale deed against agreements of construction to each of thelr
eustome iwhom the 1 was already sold vid deed are

nder “works contra

taeahle services




6. Appellant submits that from the above referred observation of the SCHN it
is clear that it has intended to demand service tax only on amounts
recerved towards construction agreements entered with customer but not
on the amounts received towards sale deed wvalue. Therefore from the
above referred paragraphs it can be seen that the impugned order has
clearly travelled beyond the SCN and hence is not valid to that extent,
Relied on Commissioner v. Shital International — 2010 (259 E.L.T. 165
(5.C.] wherein it was held that “i is trite law that unless the Soundation of
the case is loid in the show cause notice, the revenue cannot be permftted

o build up a new case against the assessee,”,

-Appellant further submits that even the original Order-in-Original
No.51/2012-Adjn (ST)(ADC) dated 31.08.2012 wherein vide Para 17 of the
impugned Order stated as follows

“Various flats hawve been sold by them to various customers in fwo
states. First, they have executed a sale deed at semi finished stage by
which the oumership of the semi-finished flats was transferred fo the
customer. Appropricte stamp duly was paid on the sale deed value. No
service tax been demanded on the sale deed value in light of Board
Circular dated 29.01.2009, After execution of sale deed, they have
entered info enother agreement with the customer for completion of the

said flats and the service tax demand is confined to this agreement”

8.From the above Para, it is clear that the first Original Order-in-Original
itsell has accepted that no service tax shall be demanded on sale deed

e

vahie but in the densvo Order-in AARanaetihe judicatin.g authority has

e
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taken a different view which is contrary to their own findings in the
eriginal adjudication order. Similarly the finding of impugned OIA also
rung contrary and gocs beyond the allegation leveled in SCN and the

admitted legal position in the first round of litigation.

In Re: Construction Serviee provided by Builder prior to 0L.07.2010 i=
not taxahle
9. Appaﬂéﬂt submits that they vchemently contended before the

Commissioner [Appeals) that CBEC vide Circular No 151/32/2012 dated
10/02/2012 had clarified the applicability of service tax in hght of

various business models and opined that the activity  af

builder/developer prior to 01/07/2010 is not taxable. The same is

extracted here for ready reference.

|A] Taxability of the construction service:

(i) For the period prior to 1-7-2010 : construction service

provided by the builder/developer will not be taxable, in
terms of Board’s Circular No. 108/2/2009.8,T,, dated 29.1-
2009 [2009 (13) §.T.R. C©33). The first paragraph of the abave
referred Circular is extracted here for ready reference.
"Many issues have besn referred by the field formations, in the
recent past, seeking clarification regarding the levy and collection
of service tax on construction services [clauses {zmg), fm==h) of
saction. 65{105) of the Finance Act, 1994, in the light of varying
b-ual'.ness models, Across the country, divergent business

models and practices are being followed in the

construction sectopfaibieEs tpse business models and

L



practices could be region specific,

19. In this regard, Appellant submits that the Hon'ble Commissioner
(Appeals) has not considered the above referred submissions and has
confirmed the demand by giving incorrect finding vide Para 09 that the
Appellant had admitted their Hability as follows

*The appellant in their submission accept that they are lable to
discharge Service tax on the Construction agreements thereby accemting
Service Tax on activity as proposed by the impugned notice. Jt is
therefore not in dispute upon examination of the impugned naotice that
the demand has been made for the activity after the sale deed has been
execuled, under the cotegory of Works Contract Service. The tmpugned
order howewver has held that the appellant was undertaking the
construction of residential complex services and the amounts received
by them was to be the gross value which would be considered for the
tax demand, I find that the Adudicating Authorify has transgressed the
boundaries of the notice to decide the oassification of the services
prouded by the appellant and when the demand was restricted fo that
service. ie, Works Contract Services, The same is acoepted by the
appellant; however, the dispute in their case was not of classification,
bt in respect of the inclusion of the "other amounts” received towards
sale deed. VAT, registrafion charges ete, when the Adjudicating
Authority holding that the services were under construction services, he

did not gualify the amounts claimed by the appellont for the exdlusion;




11,

and alse held that the appellant was unable to submit any proof or

evidence in respect of the exclusions claimed, refecting the submissions®

Appellant submits that the Appellant have never accepted their liability
thercfore the finding of the impugned order is not correct. As the
impugned order has not considered any of their submissions Appellant
wish to reiterate the submissions made vide Para 14 to Para 20 of ST-4
(Copy enclosed as &nnexu:—:_ﬂi] and submits that the same showld be

considered.

In Re: Construction of Residential complex for “Personal Use” is

excluded from definition of Residential Complex

12,

135,

Appellant submits that they have vehemently contended before the
Commissioner [Appeals) that the construction of residential complex for
personal use of excluded from definition of Residential Complex
therefore the same is not Hable to service tax. In this regard, Appellant
submits that the impugned order has net considered the submissions
made by the Appellant and has not give any reaspns why the
submissions made by the Appellant was not considered therefore the

impugned order needs to be set aside.

In this regard, Appellant wish to reiterate the submissions made vide

| 69



In Re: Service tax Iiability on the sale of semi-finished

14, Without prejudice to the above, Appellant submits that operative part of

15.

16.

17,

SCN it is clear that it is the only sole allegation of SCN (Para 2) that
constructon agreements are subject to service tax under the category of
“works contract”, no allegation has been raised to demand service tax on
the sale deed value. Whereas the value of sale deed is also included in
the quantification of demand. However, the Hon'ble Commissioner
{Appeals-1T) has remanded back the case for re-guantification of demand
after giving deduction towards land value involved in the sale deed and

by malking the remaining part of sale deed value as taxable.

In this regard, Appellant submits that as the SCN itself hes stated that
only the value of comstruction agreement is liable to service tax, the
finding of the impugned order to exclude only the value of land from the
taxable value and making the remaining amount taxable is not at all

tenable and the same needs to be sel aside,

Appellant submits that they have made various submissions stating that
gdle of semi finished flat iz not lHable to service tax but the same were
not considered by the impugned order therefore the Appellant wish to

reiterate the submissions made vide Para 40 to 49 of the 5T-4 (Copy

~
enclosed as Annesxure |[]).

Appellant submits that the impugned order vide Para 10 stated that *F

can be interfered from the Show Couse Notice that the assessment is

T
A T -.EI._,
¥

Scheme Rules, in vogue at

rrcicle i terms of Wo
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18:

that point of time. Under the cited rules, the gross value leaves no room for
exclusions, other than goods in matera! whose tifle is transferred as sale
and the sales tox levied thereon. Since the elements whose values are
sought to be included in the instant case dogs not Jall within this ambit,
there is no mert in the appellant's argument that the dapartment’s
valieation is incorrect. Even for the period beyond 01.07.2012, when the
compasition rules were scrapped and Rule 24 of the Service Tax Valuation
Fules underwent a retrospective amendment . by Section 129 of the
Fmance Act, 1994 read with the sixth schedule thereunder; the said
amendment is restricted only to the land value in composile worl contract,
In the instant case, however, the assessmeant {proposed in the notices) is
not under the Service Tax Valuation Rules, but under Works Contract
Compesition Scheme Rules. Ergo, the demand is sustained under WOS

category during the material period®

Without prejudice to the above, Appellant submits that the work and
value as agreed in the ‘construction sgreements’ would only falls under
the ambit of works contract defined under scction 65({105)(zzzza) of the
Finance Act, 1994 and the proposition of the SCN was also same.
Nowhere in the SCN or at any stage, there was no finding that ‘sale deed’
portion which represents the land and semi-finished flat would be “warks
contract’. it is only the impugned OIA that brought it for the first time
and says that it s in the natare of ‘works contract’ and should part of

the gross amount. In this regard, it is once again submitted that “ssle

waorks contract, That being

decd’ pertion does not fall undepfEoan
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4 case, it is not warranted to add to the gross amount and impose the
service tax thereon whether under composition. scheme or otherwige,
Further, as the worles are agreed separately viz,, sale deed for aale of
land along with semi-finished flat, ‘construction agreements’ for future
construction’ thercon. Therefore the finding of the impugned OIA is

incorrect and requires to be set aside.

19, Appellant further submits that the transaction of sale of semi-finished
flat is not covered under the definition of works contract due to the
following reasons

a. The Appellant has entered two separate transactions with the
customer, whereas the definition requires only one contract.

b. The transaction is for sale of semi-finished flat and not for
construction,

¢. As the present transaction of the Appellant is not covered under the
definition of works contract, hence service tax under works contract
service is not sustainable and requires to be set aside.

d. In many cases, the "sale deed” is entered into after the completion
of the building and therefore the demand cannot be justified under
the said cntries,

e. Until the stage of entering into a "sale deed”, the transaction is
essentially one of the sale of immovable property and therefore

excluded from the purview of Service Tax.

20.1In this regard, Appellant submits that the impugned order has rightly

given the deduction to thd | volved in the sale deed since it is




in the nature of the immeovahle property. However, the impugned order
has failed to apply the same analogy to the semi-finished portion of the

sale deed which acquired the character of the immovahle property.

21. As the impugned order has not considered many of the submissions
made by the Appellant in their ST-4 and alse mpugned order has not
Ewen eny findings on the other submissions made by Appellant,
Appellant wishes to reiterate detailed submissions made vide Para
50 to 69 of the ST-4. For this purpose, Respondent wish to refer
the submissions made before the Hon'ble Commissioner |Appeals)
on the various aspects including but not lmited the jssue of
imposition of penalty, exclusion of registration charges/stamp

duty ete., (Copy of ST-4 is enclosed as Annmre_&]

202, The Appell.a.nt craves leave to alter, add to and,/or amend the aforessid

grounds,

23. The Appellant wishes to be heard in person before passing any order in

this regard,

5%



FRAYER
Wherefors it is prayed that
a. To set aside the impugned order to the extent aggrieved:

b. To hold that the service tax has been paild on the value of the

constriction agreement as alleged in the SCN and therefore the order
needs to be 2ot aside;

c. If required, to hold that even on merits the amounts received towards
gale deed is not taxable;

d. To held that no interest and penalties are leviable;

. To hold that Appellant is eligibls for the benefit af wair
under Section B0 of the Finance Act, 1994;

f. Any ether conseguential relief shall be granted;

VERIFICATION
1, <o Modd Poyhe, of M/s. Gresn Wood Estates,

the Appellants herein do declare that what is stated abpve is true :.h: best

of gur information and belicf.
Verified today ﬁay of September 2018 ,\\
FPlace: Hyderabad



DECLARATION
1/ We, %m Mocki Pﬂ-b"llﬁ-_u of Appellant, do

hereby declare that subject matter not previously filed or pending before any

other legal forum including Hon'ble High Courts/ Supreme Court,

The Appellant further declare that they have not previously filed any appeal,

writ petition or suit regarding the impugned order, before any court or any

other authority or any other Bench of the Tribunal.®

Declared today the _dtgay of Beptember2018 at Hyd
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Greenwood Estates

. #E5-4-16873 & 4, Il Floer,
Zoham Manslon, MG, Road,

Secunderabad - 500 003,

C 7:214 Asim Kumar Ambast

Ledper Accoui

; 1-Apr-10 o 31 -Mar-1 1

P 1

Dk

Aedun-14 By
10-dus-1n By
By

F-uk10 To

710 By

12-Jul10 Ta

1-5ep-10 To

7-8ep10 To
Ta
TO

By
26.0ck-10 By

10-Cec-10 T

Tao

Particulars . .__ WohType

HOFEC Bank Bk Beceipt
G Mo, -A0304F Selng oy mceies owards
Bonddag omaurat for foe Kad no C-274 wde

recsial no 1997

HIOFG Bank Eank Reodp:
Cifs Wo, (377000 Baing chy received [wards
pajrenl for the fad no C-214

HOFC Bank ark Receipt
Ch, Mo, ;300040 Bping chy recahwad lawards
Gapment for e Gaf no ¢-274

HDFS Bank Bank Faprene
Gy Ao, -SA0R07 Bahny o izaved towards
vaf payment for tha fial no C-274

HOFC Bank Eank Recaipl
G, I, 0G4 29 Aring chp meceived owanls
papmerd Jor fise fiaf ao G214 vide oy

2953

CALH : it Paymmi
Heing cagl pakd fowards dishey sevment
charges far faf mo.C-274

Frabhakar Reddy Registration A/C Jowmnal
Bawng amf dabifed (0 C-274 & cradiod b

prabhaie edoy replstradion acoow as
oo oo

CASH Cash Paprunt
Eiaing aim! dehlled o C-214 lowards mg axp.

CASH : G Papresl
Baing amt detiad to C-214 fowarde my dac
(511N

CASH Cashi Pl
Bvg sl dainfed fo C-214 fowamls £0
axp. :

HDFC Bank Hank Receipt
G, Mo, 1072202 Bauig che recd lowsrds
g:sﬂsmnr#arhw gt e e-274 wide real mo

1

HOFG Bank Etank Receipl
Ch. Mo 000N Being chg rood lawarts

papme fordhe faf no S-298 wide mcf ag

2107

Legal Expenses Journal
BHidng amaoai dalted towards slimg popars
for reg, & elerdioly mater iransfers

Sales Jourmal
Baoing salps declared dunng (he paer

Camiad Cvar

EE
BRL

BR

BRA2

a2

BAA1

CRaT

JW3

CPS

B

Ju

Duebsit

20,9040.00

250.00

1,09, 500,00

2,000.00
2,000.00

20,00

300.00
;E'D.ﬂﬂ.ﬂm.ﬂ-ﬂ

32,35,550.00

Eradit
25,000.00

2,50,000.0K)

4,25,000.00

1B,23,600.00

4,26,0000°

27521800

32,34, 818.00

continued ...
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Greenwood Esfates

C = 214 Asirm Kumar Ambast_Ledger Account @ 1-Apr-10 b 37-Mar-11 : Page 2
O Particulars g VehType_ __ WenMa_ Debit _ Cread
Braught Farward 32,35,550000 A2,24,815.00
#0-0ec-10 To Extra Spects ' Joumal . M3 45,018,00
Being amou dabliad lowands axira speals '
By Discount deurnal A G0, (300D
Being amoaun! dabited toweris an fma
digeount 53,54 pa it |
0-Dec-10 By HOFC Bank Bark st aR3 iy 47,216.00
Cii. Mo, 0000028 aing chy recd fowards -
paprievl for the fad no G244 vide rect no
1855 .
A282 46600  33,62035.00
Ta Closing Balance o TORERDN
33,62,03600  33,62026.00



Greenwood Estates
- WEA-18713 & 4, |l Floor,
Scham Mangian, M.G. Foad,
seunderabad - 500 003,

< - 204 Fit Lt Palivela Tejodhar
Ledger Azcaun

1=fipr=10 o 31-Mar-11

Date, |
11-Aug-10 Ejr

10-5ep-10 By

24-Gep-10 By
B-Mow-10 To

29Hoe10 By
30-Mow-10 By

-Dec-10 Ta

1308210 To
1500010 By

28-0ae-100 Ta
30-Dec-10 To

To

Si=dan-11 To

HOFC Bank Bank fleceipt BRV
Ch. Ao, :59T081 Heing amif recd towards
paymenl far e Bl o C-204

HOFC Bank Baek Receiph B
Ch, N, (527082 Being chy recd fowsnds

papment forithe fad oo G-204 vide rect no

EQ_-B‘?

HDFC Banik Eank Facaigl . BRa
O Mo, 58704 Being ch recd feward's

payme for e faf no T-204 wide rect na

CASH Cash Payment CPY
Baing cash paid lowedds camplalion

camiicals chamea.

HDFC Bank Bank Rieaelpl ' et
Gh, Mo, \FAEHI5 Being arnl rect! loward's

papmend for e Jal o C-204 wdke racl mo

7832

HOFC Eank Hark Reozp BR\S
Civ Mo, ‘S570MEBeing am recd dowands

paymand for the fat oo C-204dpaliveia
lafoohar vite nasl o738

HOFC Bank Eap— g
G, W, 207E462 Baing dheg issued o C-204
Tayocay foveards Vil for M fad mol C-204,

HOEC Bank Bark Faymani =g
Gh. M, (DFBSTE Baing ch issved b ofo -
Aol varss bal val paymand foe e

figi 0o o-204

HOFG Bank Bank Receipt AR
Gl Na. '5870058eipn chy recd lowaras

payman! for e fal po 5204 vide rectno

154

Prabhakar Reddy Rogistration AJC Journal Jvd
Belng amd dabifed fo o-204 lovards regn
expg

CASH Cash Paprent CPz
B cash gaid lewands g
ohaswmaniaiion exp fiow tha Ral no G-204

CASH ey — CPia
Fiving ceslt paid fawards ragn
docwrantafion exp for fhe flal no C-204

CASH ; Ch Papment CPyi4
Baping caslt paid kwands ragn :
decurentalion exp for tha fal no C-204

Extra Spacts Jaurmal S
Oeing amf dediled fo C-204 FLE Pakvela
Tojodirar fowards pxiva spacis

Paticulars__ Venlype ¥ Veh Hia.

Carried Cver

Dehit

S00.00

16,200.00

B.?}ﬁ.l'.'lﬂ

1,74,000.00
2,000,00
2.000.00

200.00

-

Z8,883.00

1.71,338.00

Credit
25,000, 00

2,00,000.00

Paga 1

4,70,000.00

14, Y0, 150,00

2,83.84M.00

1.,50,000.00

25,89 121.00

conlinued |,
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Greenwoad Estales

- 204 FIE Lt Palivela Tejodhar Lecger Socount @ 1-Apr-10 to 31-Mar-11 ) Fage 3
Date  Parbiculars” . WehType T VeR WG, Deblt  ~  Credit
= Brought Foraam 1,71.338.00 25,95.921.00
M-dant1 To Sales Joimnal IE 230500000
el sales depiarmg _
By Discouwnt Journal JWT &1,500,00
Being an tine clscoanl Ry 50 ger i '
To Gresnwood Aesldency Densrs hssccislion Journal ) JHE 25,000, 00
Being smounf debited Inwards covpus furd
To Legal Expenses Journal KT 504,00

fwing amaunt dobilnd lowards aisg papers
for reyg. & alocidcly mefer bransfera
23xFeb-11 To HDFG Bank - Fark Faynent B E.r55.00

Ci. No 1898 SBUEA0 T EanD chy iseued
ba CTOWM. G Raad cicla - foeards val 4

ol ;
Z5-Fak-11 8y HOFC Bank Bt Boczipt BRW B,765.00
Ch. M. (168457 Baing val payes of o . v
-BiMcansallag
1par-11 Ta HDFC Bank Bt Payraaal ] 16500

Civ. Mo, 185238 Being chayg (ssuad lowards
Elactricily papmants iaf ng-G-506-165,C :
HT=108, G- {65, C-216-213. C-511-167
26,00,558,00  2B80.376.00
Ta Closing Balanoe ;: 6E,618.00 _ -
.- 2BESITEOD 268837600



Gireenwood Estatas
# 5-4-137/2 & 4. W Floos,
Hoham Mansion, M.G. Road,
Secundarabad - 500 003

C-228 Capt Saiyed Nazar
Ledpger Account

1-Agr-10 ta 31-Mar-11

Paaa 1 .
__ Dals  Paticulars . WehType Veh No, Dietil Cradil
10-Apr10 By HDFC Bank Sauk Baceipt ' BRI 25,000.00
Ch Mo (524144 Being Chy Receked Fram
C-128 Syiad Nazs fowards Baking Amount
wicks FLROR-TEED
23-Ape18 By HDFC Bank Bark Receigt BrRiz 2,00,0:00.00
Ch No 8234145 Baing Ch recalved fom ©
-226 Saipad Naxar lowives paymant wes A,
o= Ta .
AtMay-50 To HOFC Bank Bank Paymal o 30.820.00
G Na. (951848 Bring cbyg issued (o clo
fmalaii fowamls val o e Mad oo 226 .

B.dun-10 By HDFC Bank- asth Mostipt ) AR 24,00,000,00
Ol Mo, (054428 Being chy recehved lowards :
payman for the Salpo C-228 wida racepd no
2014 )

By HOFC Bank Bk Rt BRA 1,42 524,00
Ch Mo JF2EE3E Baing chy recebad lowards
paymand far tha Saf ne C-228 wide recolpt no .
ameE
13-Jun-10 By HDFC Bank ek Baeaizl B&Ev 1,05, 128.00
i Mo, 208633 Being chy recaieed fowards
payment for e 10f no o-228 wids receip! 06
20718
17-Jun-10 To CASH ’ ‘Caah Fayment CF4 250,00
Being cash paid fowands ol isbursament
charpas
7-Jul-18 To Prabhakar Reddy Regiatration AMG Journal JWAT 106, 220.00
Berg avnodint creaited and debiled o Syad
Mazar Ahmod Jowands remislration e v
ffat no G324 - )
To CASH Cash Paprerd T ORI 200000
Being casll paid lovwarcs fesgn doc fxp for
tha fial o 02248
To CASH Cagh Papranl CPaz 2000000
Heing cash paid lowards mogne mis exg fior
tha fal po =228
To CASH Canh Fagmet CP3 200,00
Beig coah pald lowands oo axp for i Faf T
=228
I0.Ag-10 By HOFC Bank Bank Receipt BRI 2E7.000.00
Ch, Ma, 020831 Baimg oy recd pagnand e
tha Daf ne o-228 capd sadyad nazar
#1Sep-10 To HOFC Bank Raek Piprenl BFE 165.00
Cie. Mo, 895648 befng chy fsswed lo 440 :
ER = 312 towards Slecivaly charpes for
Hhe manth of Aug 2000 .
Camiad Ouar T 14545500  34,38,652.00
B o ——— BT porE continued ...
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Grespwood Estates

C-328 Capl Saived Narar Ledger Accoimt @ 1-fpr-1010 21-Mar-11
Dale Particulars s ; ‘f_y_qa__ )

Fepe

&0t To

To

16-0c-10 To

FMew-10 T

20:Decil To

T-tan-11 By

17-lan-11 Ta

19-Feb-11 To

21-Mar11 To

By

Brought Forsasid

Sales Jaurnal
Balag sales declarad dudag the years

Li;gul E:pen-nu Jaurnal
Baing amounl debiled fowads sfamp papars
farmy & locidsiy mulariansions

HOFC Bank Bty Payrind
Gh Ma, 39 T47T Baing chadq Ssoed o 440
ERD 312 Towards Fiad mo's,

HOFC Bank Bark: Fayrenk
Ch o, 073233 Bring chey isswed fo AAD

ERD Towards eleciniaity forthe fal nopC

-200, 200,476, 228,372

HOFC Bank [Eank Fagment
Ch Mo [T23917 Baing oheq fssued 440
ERD-312 fowards Secticily Bl for he

ervith of Al

Discount Jowrnal
Baing amount credied o custamoys fowsrds
anfime papment oiscowal Rz 50 per sif.

HOFC Bank'
Gy, Mo, (1242080 Bedng ohy issued o
AACAERONA2

HOFC Bank Eank Fapresl
Ch, pig, 1EITTD Being ciheg issucd fosoas
eiectacily bill for e fad no G224, C-223.C
=425,C-178,C-228 FOR THE MONTH OF

JANTT

HOFC Bank Bank Faprenl
Ch. Na. ;189238 Being cheyg fsued fowards
alratdoly payments fMaf no-C=J19-168 C=172
-330,6-228-165, C-416- 165, £-200-230

Sani Faprent

Closing Balance

Mieh Wa, Dehit
1,45 455.00

. Credit
31,39,652.00

Juid BG83 000000

300,00

g

EFY14 166.00

B 16500
BPY10 16500

B 83,250,040

BP2 165.00

B 168.00

T aXdaVesD0 T T 32,22.802.00
15.843.00

_ 33874500  32,38,745.00

I3
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Greznwood Estates
W 5<4-167'3 & 4_ 1 Floar,
Seham Mansion, MG Road,
Segunderabad - 50 002

P.Srinivas Rao C - 226
Ledger Accown:

T-Agr10 to 51-Mar-11 B

i Paga 1

___Dale  Parficulars Vh Typa _WchiNo, Dabit Credit

1=fpr-10 By  Opening Balance 10,25,000,00
1-May-10 To Forfeit Account Journal g 2 00,000.00

Being amowat dabifed fo Ferovas Rao
E—I?;‘?g canceffalion chiarpes for e Dal ne

12-Jum-10 To HOFC Bank [Eunk Faynaml BPE2 Z.00,000.00
G, Mg, ;851049 Bping chy issuad o Ped
ﬂammmmmndmm fatmo ©

hm-10 To HDFC Bank Back Faymont BPTL 2.00,000.00

Ch, Mg, ;881257 Ealng chy issuaed e P
S fo o220 fowsnds refuod

26-Jun=10 To HDFC Bank Bank Prpmwed BFSS 2,00, 000U00

Ciy. Mo, ;BSTS52 Balng o izawed ta P
a;m_ﬂmﬁm:am:ﬂummrm flaf na ©

3-Juk-10 To HOFC Bank Bank Faprert apz 2,00,000000
Ch, Mo, (BS1853 Bivng ofig izsued fo P
Efffiaas f3a lowarss rofumd of Amaal

10-Ju-10 To HODFG Bank Bk Pl BFTS 25, 000000
Ch. Mo, ;851975 Boing chy desand fo P,
simvas Rao fowaras refund of o228 a5 ha
Maf panicailag

__ 102500000 __10,26,000.00
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Frald SeqiE, HHTFR T WA WFE e
OFFICE OF THE COMMISSIONER OF CENTRAL EXCISE, CUSTOMS AND SERVICE TAX
et | FrpFATEY o T AR R TA T
HYDERABAD IT COMMISSIONERATE :: L.E.STADIUM ROAD
Fafirans :: FaammT & 500 004
BASHEERBAGH :: HYDERABAD-500 004
{PHONE NO;: +91-40-2313 1198 & FAX NO: +91-40-2321 1655

CNO.IV/16/197/2011-5. Tax|Gr.X] Date:31.08.2012
OR No.61,/2011-Adjn(ST|ADC.Gr X &
OR No.52/2012-Adin[STIADC

ORDER IN ORIGINAL NO.51 /2012-Adin(ST)ADC
(Passed by Shri R.5, Maheshwarl, Additional Commissioner, Service Tax)

AT
PREAMBLE

1. P ade & fre g oy aofe 8 onlh e o ofy B e & S it ¥ This

copy is granted free of charge for the private use of the person to whom it is
issued,

2. o el R o dees @ sy wr as Hiif  gwwwfe & 5w g
i ey Favin & Famme smda & ot & e wEe & e g (i), SR at
w7 A, o Al SR T, S9iar TS0 500 004 S A S0 TR & a6

LR
Lo

Under Sec.85 of the Finance Act, 1994, as amended, any person
apggricved by this order can prefer an appeal within three months from the date
af communication of such order/decision to the Commissioner [Appeals),
Hqrs., Office, Tt floor, L.B.Stadium Road, Basheerbagh, Hyderabad — 500 004,

3. um 85 & & aiwia wmgE (i) @ At e 3w 6 o de § 8 o
ot Frwifte wal & argam & o =i |

An appeal under Sec.85 to the Commissioner (Appeals] shall be made in
form 8T-4 and shall be verified in the prescribed manner.

s oy, f-s wd ol adim Rl ¥ o @ @l e sl aad o B o
a7 wRy & Preg anfiw &t o W & wEn on wir O g A i

The form of appeal in Form MNo: 8T-4 shall be filed in duplicate and shall
be accompanied by a copy of the decision or the erder appealed against.

5. i o 2 fove et e & e andim & om TR Y oW andy @1 9f o 0
w7 & AT e A A e |

The sppeal as well as the copy of the decision or order appealed against must
be affixed with court fee stamp of the appropriate amount.

183
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D.L0, No S 101 Adinl STIATC
R Mo 61201 1-Adju(STIADC & 520201 2-Adjn(STIADC

- el

Sub: Service Tax — Offence ~ Case against Mfs. Greenwood
Estates - Non payment of Service Tax on taxable services rendered
= (MO Passed = Regarding,

R

M/s. Greenwood Estates, 5-4-187/3 & 4, -l TFloor, MG Road,
Socunderabad - 500 003 [hereinafter referred as Greenwood [ assesses, in
short] are engaged in providing works contract scrvice. M/s CGreenwood
Estates is a registered partnership firm and got themselves registered with the
department for payment of service tax with 3TC No. AAHFGOT11BSTOO1.

2. A Show Cause Notice vide HQPOR No, 77/ 2010-Adin{8T) dt. 21.5.2010
was issued for the period from January 2009 to December 2009 involving an
amount of e, 947737 /- including cess and  the same has been adjudicated

and confirmed vide Order-In-Onginal No:47 /2010-5T di. 24.11.2010, Further, _

the assessee has gone in appeal and the same has been dismissed vide OTA
Me.11/2011-8Tax dated 31.01.2011 by the Commissioner [Appeal),
Hyderabad. The present notice is issued in sequel to the same for the period
from January 2010 to December 2010,

3. As per Section 65 {105) (zzzza) of the Finance Act, 1994 defines that
‘taxable service means any service provided or to be provided - to any peraon,
by any other person, in relation to the execution of a Works contract, excluding
worls contract in respect of roads, airperts, railways, transport terminals,
bridges, tunnels and dams'.

Explanation: For the purposes of this sub-clause, “works contract” means a
contract whetein, -

i transfer of properly’ in goads invalved o the execution of such contract is
lewiable to tox as saie of goods, and g

fii}  such contract is for the purposes of carrying out, -

fal  erection, comssionig or installation q-.l"p!m'l-r.l machinery, eguipment or
structures, whether pre-fabricated or otherudse ...,

(Bl construction af a new building or o ool sr.n::iuﬁ or a part thereaf, orof'a
pipeling or conduyil, primarnly for the purposes of commeree or industry: or

fol construction of a new residential compdlex or a part therealt or

{d] compiestion and finishing serces, repor, - alleralion, renowation or
restoration of, or similar services, in relation o [b) and (o), or

fe] twnkey projects mcluding engineerng, procuremant and construction or
commussionng (EPC] projects. ™
3. As per Bection 65(91a) of the Finance Act, 1994, "Residential Complex
"means any complex comprising af -

i) a butlding or buildings, having more thar fuwelve residential DUnits

fii)] @ common ared; and

fii] ony one or more of facilities or-services such as park, [ft, parking
pace, community hall, common water supply or gfffuent treafment
SystET.

12y
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CO.LO No 51201 2-Adin(STIADC
OR No.61/201 1-Adin{STIADC & 52/2012-Adjn(STIADC

located within the premises and the layout of such premises is approved by an
autheority under any law for the time being in force, but does not include a
complex which is constructed by a person directly engaging any other person
for designing or planning of the layout, and the construction of such complex is
intended for personal use as residence by such person.
4. M/a Orecnwood Estates repistered with the service tax dtpa.rh'nmt and
not-discharging the service tax liability properly and also not filing the ST-3
returns, which are mandatory as per Service Tax Rules made there under. On
werification of the records, it is found that Mjs Greenwood Estates have

undertaken a single venture by name M/s Creenwood Estates located at

Kowlkur Village, Malkajgiri Mandal, RR District and received amount from

' clustomers from  towards sale of land and agreement of construction for the

said pericd. Further, it is found that they have not filed $T-3 returns for the
said period.

) Further it is made clear on 01,02.2010 by Sri A.Shanker Reddy, Depury
General Manager{Admn}. authorized representative of the assessee , that the
gchvities undertaken by the company are providing services of construction of
regidential complexes and also stated that initially, they collected the amounts

-against -booking form/agreement of sale.” At the time of registration of the

property, the amounts received till then will be allocated towards Sale Deed
and Agreement of Construction. Therefors, service tax’ on amount received
against Agreement of Construction pertion of the amounts towdrds agreement
of construction is ald on receipt basis. The Agreement of SBale constitutes the
total amount of the land/semd finished flat with undivided share of land and
value of construction. The sale deed constitutes o condition to go for
constraction with the bullder. Accordingly, the construction agreement will
also be entered immediately on the same date of sale deed. All the process is in
the way ‘of sale of constructed unit as per the agreement of sale but possession
was given in two phaal:s one is tEI.I'J.-Ef_ll' semi finished flat with undivided share of
land and other one is completed unit, This is commonly adopted procedure as
reguired ln:ur getting loads from the banks®.

&. As per the exclusion provided in Section 65(91a) of the Service Tax Act,
the residential complex does not include a complex which is constructed by a
person directly engaging any other person for designing or planning of the
layout, and the construction of such complex iz intendéd for personal use as
residence by such person. Here® persnnal use” includes permitting - the
complex for use as residence by another person on rent or mthuut
consideration, If s further clarified in para 3 of the Circulsar No. 108/ 02,/ 2009-
ST dt. 29.01.2009 if the ultimate owner enters into a contract for construction
of a residental complex with a promoter/builder/developer, who himself
provides service aof design, planning and construction; and after such

.construction the ultimate owner receives such property for his personal, then

such activity iz not liable to service Lo Therefore, as per the exclusion clause
and the clarification mentioned above, if a builder/promoter/developer
construction entire complex for one person for personal use as residence by
such person would not be. subjected to serviee LA, Further, the
buitd_erfpmmuterfd:uclupnr normally enters inte construction/ completion

agreement after execution of sale deed, till the execution of sale deed the

property remains in the name of the bmldu:.r,.l'pmnmtr.rfde:%‘tuper and services
rendered thereto arc self services. Morecover, stamp duty will be paid on the
value consideration shown in the sale deed. Therefore, there is no levy of

. service tax an the services rendered Hll sale desd. ie ‘on the vaelue

consideration shown in the sale deed. But, no stamp duty will be paid on the

s



012-Adi
OR Mo.§ 1201 -Adjn(STIADC & 52200 2-Adjn(ST)ADC

agresments/contract against which they render services to the customer after
execution of sale deeds. There exists the service provider and serviee recipient
relationship- between the builder/promoter/developer and the customer.
Therefore, such services agalnst agreements of construction are invariably
attracts service tax under Section 65(105(zzzza) of the Finance Act 1994,

T As per the definition of *Residential Complex® provided under Section
65(91a} of the Finance Act Y994, it constitutes any one ore more of facilitics or
services such as park, lift, parking space, community hall, common water
supply or efflusnt treatment system. The subject venture of Mfa Greenwood
Estates qualifies to be a residential complex as it contains more than 12
residential units with common area and common facilities like park, common
water supply ete., and the layout was approved by HUDA & the Alwal
Municipality vide Letter No. 3823/P4/P/H/OT dt. 9.7.2007. As seen from the
records, the assesses entered into 1) a sale deed for sale of undivided portion of
land together with semi finished portion of the flat and 2} an agreement for
construction, with their customers, On execution of the sale deed the right in
g property got transferred to the customer, hence the construction service
rendered by the assesses theresfter to their customers under agreement of
construction are taxable under Service tax as there exists service provider and
receiver relationship between them. As there involved the transfer of property
in goods in execution of the said constructon agrecments, it appears that the
sorvices rendered by them after execution of sale deed against agreements of
gonstruction to each of their customers to whom the land was already sold vide
gale deed are taxable services under works contract service.

a, M/s Greenwood vide their statement received in this office on 22.4.2011
has submitted the Flat-wise amounts received for the period from January
2010 to December 2010, The total amount received is Hs. 116514336/-
againat agreements of construction during: the period. and are liable to pay
service tax including cess works out to Ra. 48,00,391/- and the interest at
appropriate rates under Worka Contract Service respectively,

g, M/s Greenwood are well aware of the provisions and of liakility of service
tax on receipts as result of these agreements for construction and haveé oot
assessed and pald service tax properly with an intention to evade payment of
Service Tax. They have intentionally not fled the ST-3 returns for the said
perfod. Hence, the service tax payable by Mfs Greenwood appears to be
recovered under Sub-Secton (1) of Section 73 of the Finance Act 1994,

13. From the foregoing, it appears that M= Greenwood Estates, 5-4-187/3
& 4, 11 Floor, MG Road, Secunderabad-3 have contravened the provisions of
Section 68 of the Finance Act 1994 read with Rule & of the Service Tax Rules,
1994 in 23 much as they have not paid the appropriate amount of service tax
on the value of the taxable services and Ssction 70 of the Finance Act 1994
read with Rule 7 of the Service Tax Rules 1994 in as much as they have not
filed statutory returns for the tagable services rendered and also did not truly
and correctly assess the tax due on the services provided by them and also did
not discloss the relevant details/information, with an intent to evade payment
of service tax and are liable for recovery under provisions to the Section T3[1)
of the Finance Act 1994 and thereby they have rendered themselves liable for
penal action under Section 77 & 7o of the Finance Act 1994,
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11. M/s Greenwood Estates, were izsued a show cause notice asking them ta
show cause to the Additions]l Commissioner of Customs, Central Excise &
Service Tax, Hyderabad-1l Commissionerate, Hyderabad, within as to why:-

(i}

(i)

i)

{iv]

3.

an amount of Rs. 48,00,391 /- [Rupees Forty eight lakhs three
hundred ninety one only ] including cess should not be demanded on
the works contract service under the Sub-Section (1) of Section 73 of
the Finance Act 1994 for the period from January 2010 to December
2010: and

[nterest is not payable by them on the amount demanded at (i} above
under Section 75 of the Finance Act 1994; and

Penalty should not be imposed on them under Section 77 of the
Finance Act 1994 for the contravention of Rules and provisions of the
Finance Act 1994 ; and

Penalty should not be imposed on them under Section Y6 of the
Finance Act 1994 ,

&  Personal Hearing was held on 16.08.2012. Shri Jaya Prakash,

Manager [Accounts) along with Shri Sudhir V. 8. and Sri Harsha, Chartered
Accountants, appeared for the personal hearing. While reiterating the earher
submissions made in their reply to show cause notices, they have made
following submissions:-

li) that the Finance Act, 1994 was amended by the Finance Act, 2010 to

introduce an explanation to Scction 65[103){zzg) and Section
B5(105)[zzzh). Clause (zzq) relates to 8 service provided or to be
provided to any person by any cther person in retation to
commeercial or industrial constouction and clause (zzzh), a service
in relation to the construction of a complex, Both bear the
following explanation:

Explanation — For the purposes of this sub-clouse, the construction of o

new building which is inlended for sale, wholly or partdy, by «
butider or any person authorized by the builder before, during or
after construction (except in cases for which'no sum is received
JSrom ar en behalf of the prospective buyer by the builder or the
person outhorized by the builder before grant of completion
certificate by the authority competent to issue such certificate under
any law for the fime being n force) shall be deemed to be service
provided by the builder to the buyer,

g
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Notices further submits that reliance i place on Mohtisham
Complex (P] Ltd. v. CCE 2011 {021) S.T.R.551 [Tri-Bang) wherein it
was held as under- *The deeming provision would be applicable only
from 1-F-2010. Our attention, has alse been taken to the texts of
certain other Explanations Dpuring under Section 65{105). In some
of these Explanations, thers 18 an express mention of retrospective
effect. Therefore, there appears to be substance in the learned
counsel’s argumént that the deeming provision contained in the
explanation added to Section 63(105)(z2q) and (zzzh) of the Finance
Act, 1994 will have only prospective effect from  1-7-20100
Apparently, prior to this date, o bhglder cannot be deemed o be
serpice provider providing ony  service  in relgtion to
industrial /commercial or residential complex to the ultimate buyers
of the property.”

Notices further submits that Cireular 1/2011- 5T, 15.2.2011
issued by Pune Commissicnerate it has been clarified as under:

“Representationns have been received [om frade reguesting
clarification particularly for advance payments for services af
Construction of Residential Complex rendered after 1-7-2010 and
also for service tax collected by builders even where no liability
exists. [t is hereby clarified that where services of construction of
Residential Complex wers rendered prior to 1-7-2010 no Service Tax
iz leviable in terms of Para 3 of Boards Circular number
108702 2009-5.T., dated 29-1-2009. The Service of Construction of
Residential Complex would attract service tax from 1-7-2010.
Despite no service tax Habdiity, if any amount has been collected by
the builder as "Service Tax” for Services rendered prior to 1-72010,
the same s required to be daposited by the builder to the Service fax
departmeni. Builder cannot retain the amount collected as Service
Tax. '

Without prejudice to the foregoing, Moticee submits that taxable
value under the work contract service is that part of value of the
works contract which iz relatable to services provided in the
execution of a works contract. For this purpose, wvaluation
mechanism has been provided under Rule 24 of the valuation rales,
However, an option ia given to aassssee to opt for a composition
scheme. that composition scheme i[5 not mandatory and if he
chooses not to opt for the said scheme, service tax can be paid
under Rule 24, ibid. Therefore, the said notice is invalid in as much
as it imposes the composition scheme on the assessee,

Moticee submits assuming but not admitting Service Tax, il any is
payable under the head Works Contract,. the value of works contract
must be determined as per Rule 2A of Service Tax (Determination of
Value) Rules, 2006, Moticee submits that the impugned SCH has
been passed with revenue bias without appreciating the statutory
provieion, intention of the same and also the objective of the
transaction factvity fagreement. It is unredsonable to hold that
‘material value is nil in any construction activity merely on the
ground that material value has got been furtished by noticee in his
correspondence dated 22.04.2011, the same was not furnished as it
was not asked for by the department, therefdre it does not lead to a
conclusion that the same is nil without being given an opportunity
of being heard. Noticee shall submit the material Consumption for
the period January 2010 to December 2010,
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Noticee further submits that where the Value of Work Contract
Service shall is determined as per as per Rule 2A of Service Tax

- {Determination of Valie] Rules, 2008, he shall also be entitled to

utitize Cenvat Credit on Input services and Capital goods.

Moticee submits that assuming but not admitting service tax if any
ia payable and the benefit of Rule 24, ibid is not available for any
reason, service tax payable under composition schente at 4.12% can

" be paid by utilizing the Cenvat Credit in respect of Input services
‘and Capital poods, However, impugned notice has not considered

the same before arriving at the tax Hability and such notices issued
mechanically with revenue bias should be set-aside.

Without prejudice to the foregoing, asswming but not admitting
Motices submits for the period January 2010 to December 2010,
the SCN has claimed that amount of Rs.l185.14 Lakhs are
taxable. However, notices fails to understand how the eaid
amount has been arrived at. Out of the total receipts of Rs,
1069.12 Lakhs during the period Januwary 2010 to December

2010, Fs.356.12 Lakhs i3 received towards value of sale deed and

walue of land and Bs. 129,93 Lakhs taxes and other charpes which
shall not be leviable to service tax. An amount of Rs.573.06 Lakhs
has only been received towards Construction agreement,
Therefore, assuming but not admitting, service tax o any is

- payable should be levied only on amount of Rs.573.06 Lakhs and

not on the entire amount as envisaged (o the construction
agresment.

Moticee submits that penalty under Section TV for failure to submit
the returms is pot right in law as they have filed their half-yearly
returns in form S5T-3 for the said period. [Copy of the 5T-3 returns
enclosed). Henee, penalty on this count should be set-aside.

Maoticee further submits that mens rea is an essential ingredient to
attract penalty, The Supreme Court in the case of Hindustan Steel v,
Sterte of Orissa (1978 2 ELT JI15% (S0} held that an order
icnpoging  penalty for faflure to carry out the statutory obligation is
the result of quasi - criminal proceedings and penalty will not
ordinarily be imposed unless the party obliged either acted
deliberately in defiance of law or was guilty of conduct conterfions or
dishonest or acted in conscious disregard of its obligation. Penalty
will not also be impesed for failure to perform & statutory obligation
ia a matter of discretion of the authority to be exercised judicially
and on a considerabion of the relevant circumstances. Even if a
minimum penalty is prescribed, the authority campetent to impose
penalty will be justified in refusing to impose penalty, when there is
8 technical or judicial breach of the provisions of the Act or where
the breach fows from a bona fide belief that the offender is not’
liable to act in the manner prescribed by the statute.

Noticee further no evidence has been brought on record by the lower
authority to prove contraventon of various provisions of Finance
Act, 1994 by the noticee only with intent to evade the payment of
service tax. In this scenario, imposition of penaltics upon them is
not justified. In this regard Appellant places reliance on the
decisions in the case of In Eta Engineering Ld. v. Commissianer of
Ceniral Excise, Chennai - 2006 (3) 5.T:R. 429 (Tri.-LB) = 2004 [174)
E.L.T. 19 [Tri.-LB]. CESTAT, Northern Bench, MNew Delhi [Larger
Bench] held - Appellants being under bona fide doubt regarding their

(89
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activity whether coversd by Seridoe tax or not, there exasts reasonable
couse on their part in not depositing Service tox in Hme - penalty not
imposable in terms of Section B0 of Finance Act, 1994,

[xfi] [n the case of Ramakrishna Travels Put Ltd- 200706) STR 37(Tr-
Mum) whersin'it was held that in the absence of any records as to
suppression of facts, then bona fide belief is a reasonable cause
under section 80 of the Finance Act, 15994,

{xiii] Noticee further submits that where the interpretation of law is
required, penal provisions cannot be invoked. Also in the case of
CCE vs. Ess Kay Enginesring Co, Lid, [2008] 14 STT 417 (New
Delhi - CESTAT) it was held that: K is seiflad position that when
there {5 a dispute of interpretation of pfauis:lm of law, the penal
provisions cannotl be invoked. Therefore, the Commissioner
fAppeals] rghtly set oside the penalty.” Hence penalty is not
applicable in the instant case where there have been confusions
as to applicability of service tax, classification of service etc. and
law has very much been unsetiled.

(xivj Without prejudice to the foregoing, assuming but not admitting
that service tax on said service is payable, Noticee further
submits that Penalty under Section 77 and Section 76 of-the
Finance Act, 1994 should not be imposed as therse was a
reasonable cause for the said failure. .

Similarty, with regard to show cause notice 0.R,No.52/2012-Adjn.(ST),
dated 24.04.2012, covering the period January 2011 to December 2011, they
hawve stated as follows: -

{i) Motices submits that for the period January 2011 to December,
2011, the show cause notice has claimed that entire receipts of
Ra.11,36,37,141/- are taxable. Out of the said amount,
Fs.4,36,26,000/- is received towards value of sale deed and
Rs.1,00,70,537 /- is towards taxes and other charges which shall
not be leviable to service lax. An amount of Bs.5,99 40,694/ - has
only been received towards Construction agresment. Therefore,
assuming but not admitting, service tax if dny is payable should
be levied only on amount of R=2.5,9940,6584 /- and not on the
entire amount as envisaged in the notice.

(i) Moticee further submits that service tax Iz to be levied on
Ra.5,99,40,684 /- .Thus, the service tax liability shall amount to
R5.24,69,533 /-, *Out of the said amount, R$.5,98,671 /- was paid
earlier to the issuance of notice and acknowledged the same in
the subject notice and Rs.39,666/- was paid by utilization of
Cenvat Credit and the balance of B5.18,31,216/- was paid vide
Challan dated 21.02.2012. Therefors, the entire liability has been
discharged by the Notices and hence, the notice is required to be
zet aside,

DISCUSSION & FINDINGS

14. I have carefully gone through the records of the case, the documents relied
upon for issue of show cause notice and written & oral submissions made by
the mssesses. There are two show cause notices on the same issue covening

different period. As the issue involved is same, bath the show cause notices are
proposed to be adjudicated by a common order, the details of which are as
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under :- e i —
8.No. SCH Mo, & date Period covered Service Tax
| Demanded
1. |0.R.No.&1/2011-Adj (8T) | January, 2010 to|Rs4800391/-
Gr.X ded 23.04.2011 December, 2010 L o
2. | Q.R.No.52/2012-Adj (ST | January, 2011 to|Rs.46,81,850/-
-2 did 24.04.2012 December, 2011
15. 1 find that these are periodical show cause notices. The demand

for the past perod was confirmed vide QIO No.47,/2010-8T dated 24.11.2010
end the same was also upheld by Commissioner [(Appeals] vide OIA
No.11/2011-8,Tax H-Il dated 31.01.2011. Respectiully following the decision
of the Commissioner [A), [ hold that demand of Service Tax is sustainable,

16, Admittedly, the assessce has executed & residential complex
project having maore than 12 flats and layout of the project was approved by the
civic authorities. Therefore, the projeclt satisfies the definition of ‘residential
complex' as defined in the statute.

17. Varlous flats have been sold by them to various customers in two
states. First, they have executed a ‘sale deed’ at semi-finished stage by which
the ownership of the semi-finished flats wes transferred to the customer.
Appropriate stamp duty was paid on sale deed value. No service tax been
demanded on the sale deed walue in the Lght of Board's Ciccular dated
29.01.2009. ARer execution of sale deed, they have entered into another
agrecment with the customer for completion of the sald flats and the service
tax demand is confined to this agreement.

18. The second agreement, [written or oral) and by whatever name is
called, mnvelve supply of material and labour to bring the semi-finished flat to a
stags -nf eompletion. As it is a composite contract involving labour and materiad,
it clearly satisfies the definition of Works Contract Service ', Therefore, the
classification under work contract service and the same shall be prl.‘.f:rrcd in
view of the Bection 65 A of the Acl. The Beard vide Circular No.128/10/2010-
8T dated 24.08.2010, at para 2 has also clarifisd as under,

=3 ‘The matter has been examined. As regards the classification, with
effect from 01.06.2007 when the new service “Works Contract’ service
was meade efective, classifcation of aforesaid services would undergo a
change in case of long term contracts even though part of the service was
classified under the respective taxable service prior fo 01.06.2007. This is
because ‘works contract” describes the nature of the achivity mors
specifically and, therefore, as per the provisions of section 65A of the
Finance Act, 1994, it would be the appropriate classification for the part
aof the service provided gfter that date.”

19. Reliance is also placed on the decision of the Authority on Advance
Ruling in the case of HAREKRISHNA DEVELOFERS-2008 (10} 5.T.R. 337
A4.A.R.) wherein it has been held as under:-
Advance Ruling (Service tax) - Works Centract service - Sole of plots to
prospective buyers and construction of residentiol units under works
contract - Applicant contesting lability en the ground that impugned works
contract iz for construction of individual residential unit and not for
residential complex - Condition on transfer of pruperty in goods levinble to

{1
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sales fox satisfied - Records indicating conatruction of af least 12
restdertiol unils with common Jfacilities ard same covered under
‘residerndial complec' gs per provisions - Works condract not for consiruction
of iznlated house but for common facilities aiso - Impugned activity covered
under Works Contract service - Sections 65(%1a), 65(105){z=zza) and %60

of Finance Acl, 1994, - Indivicdual houses buflt through works contrast -

have to be viewed as parts of a residential complex rather than as stand
alone house. fparas 1, 8 7, 8 ;

In view of the above, | hold that the impugned activity is classifiable
under Waork Contract Service’,

20. The have further submitted that composite scheme is not mandatory and
gervice tax can be paid under Ruls 2A, It is accepbed that composite scheme is
optional. They have not furnished the details of material cost supported by
documentary evidence. In the absence of which, the demand of Service Tax on
the full amount without any permissible deduction of material cost would have
been very harsh on them. In this backdrop, the calculation of service tax
liability in the show cause notice at composite rate is a beneficial act which
doss not make the show cause notice invalid, The agsesses have not submitted
the details of the material consumption supported by documentary evidences,

21. They have further submitted that they are entitled to utilize cenvat credit
on export services and capital goods and the same has not been considered
before ardiving at the tax lability. Eligibility to cemvat credit is governed Cenvat
Credit Rules, 2004, Credit can be taken on the strength of valid documents on
eligible capital goods and input services, The assessee has to take thiz credit in
accordance with the rules. The department is not obliged to determine their
cenvat credit eligibility whilc demanding service tax on the taxable services.
Accordingly, their contention doss not have substance,

22, They have also contested the gualification of demand. They have
gubmitted that taxes and other charges need to be deducted. 1 find that the
demand of service tax has been made after exchuding the sale deed value. The
total amount collected from a customer minus sale deed value has been taken
as gross amount charged for the works contract. No other deduction of any
amount collected under any head, “Whether land development charges or any
other charpe” is permissible except VAT. 1t is neither their submission that VAT
amount has also been inchided in the gross amount, nor they have furnished
before me any evidence that they have paid VAT, Accordingly, their contention
is rejected. .

93, Penalty is a preventive as well as deterrent measure to defeat recurrence
of breach of law and also to discourage non-compliance to the law of any wilful
breach. OFf course, just because penalty is prescribed that should not
mechanically be levied following Apex Court's decision in the case of
Hindusthan Steel Ltd. v. State of Orissa reported in 1978 (JELT (J159) Bo)=
AIR 1970 %.C. 253. Bection 80 of the Act having made provision for excuse
from levy of penalty under section 76 if the assessee proves that there was a
reasonable canisé for failure under that section no other criteria ia mandate af
Law to cxonerate from penalty, The submission of the asscsace does not
constitute reasonable cause so as to exonerate them from the penalfies by
invoking section 80 of the Act. Reliance is placed on the following case lawrs:-
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(i)

24,

.10, No.51/2012-AdjniSTIADC
OR No.61/201 1-Adjn{STIADC & 32120 12-Adjn($THADC

2007 (&) 8. T.R. 32 (Tri. - Kolleata) -CCE,, KDLMTA-E Versus GURDIAN
LEISURE PLANNERS PVT. LTO.

2005 (1B3] EL.T. 445 [Tri. - Cheanai| -TRANS (INDIA} SHIFFING FVT, LTD.
Versus CCE., CHEMNNAI-L,

2006 (1) 5.T.K. 320 [Tri. - Del)- S3FIC & SPAN SECURITY & ALLIED
SERVICE ([} F. LTD. Versus C.C.E., NEW DELHI  ~

Accordingly, 1 hold that penalty under section 76 iz imposable as they

have contravened the provigions l;:-f law despite adverse order. passed by~
Commissioner (Appeals).

25, Acmrdinghr, I pass the following order :-

“a]

{8

(i}

(Lii)

(iv)

)

[b]

(vi)

ORDER

I respect of show cause notice O.R.No.61/2011-Adjn.(ST] dated
23.04.2011.

Demand of service tax (including Cess) of Re48,00,391/- for the
period January 2010 to December, 2010 is hereby confirmed under
sub eection (2] of HSectiom ¥3 of Finance Act, 1994 against
M/ 5. 0Oreenwood Estates, Secunderabad.

| demand interest on the servics tax demanded at (i} above, under
section 75 of Finanee Act, 1994, at the appropriate rate, from M/s.
Greenwood Estates, Secunderabad.

I impose a penalty @ Es.200/ - per day or 2% of such service tax per
maonth whichever is higher, for the pericd of default tll the date of
payment of Service Tax under SBection 76 of Finance Act, 1994, on
M/s. Greenwood Estates, Secunderabad. However, the total amount
of penalty payable in terms of stction 76 shall not exceed the service
tamx pa:.rahli:,

I impose a pcns.ltjr of Bs.1,000 /- u:‘:der Eer.:tmn 77 of the Finance
Act, 1994,

The show cause notice issued vide O.R.No.61/2011 dated
23.04.2011 is accordingly disposed off.

In respect of show cause notice O.R.NeS2/2012-Adjn.(ST)
dt.24.04.2012.

Demand of service tax (including) of Re.46,81,850/- for the period
Jan. 2011 to Dec.2011 is hereby confirmed under sub section (2) of
Section 73 of Finance Act, 1994 against M/s, M/s. Creenwood
Estates, Secunderabad.
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i) I demand interest on the service tax demanded at (i) above, under
section 75 of Finance Act, 1994, at the appropriate rate, [rom M/s.
Greenwood Estates, Secunderabad.

[(viff) 1 impoas a penalty @ Rs. 200/- per day or 2% of such service tax
per month whichever 1s hipher, for the period of default till the date
of payment of Bervice Tax under Secton 76 of Finance Act, 1992, on
M/s. Greenwood Estates, Secunderabad. However, the total amount
of penalty payable in terms of section 76 shall not exceed the service
tax payable,

[ix)] [ impose a penalty of Bs.1,000/- under Section 77 af the Finance
Act, 1994,

= The show cause notices issued vide OR NO 52/2012-53T dated

24.04.2012 is accordingly disposed off, \
il

o :..'!. i o

RS
ADDITIONAL COMMISSIONER
.

M/ s. Greenwood Estates,

5-4-187/3 & 4, 1l Floar,

MG Road, Secunderabad - 500 003 By REGD POST ACK DUE)

Copy submitted to % L

fi the Commissioner, Customs, Central Excise & Service Tax,

Hyderabad-IT Commissionerate, Hyderabad,
-{Through the Superintendent, Review & Tribunal, Service Tax)

Copy to
fiij the Additional Commissioner of Service Tax, Hyderabad-1l
Commissionerate, Hyderabad.

{iiil the Assistant Commissioner of BService Tax, Hyderabad-II
Commissionsrate, Hyderabad.

fiv) the Supefintendent of Customs, Central Excise & Service Tax,
Arrears Recovery Cell, Hors Office, Hyderabad-IT Commissionerate,
Hyderabad.

i} the Superintendent of Service Tax, Service Tax Group-X,
Hyderabad-Il Commissionerate, Hyderabad.

{vij Office copy/ Master copy/ Spate copy.
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