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: ORIER

Subs- Central Excise-Tariff Item No.68- Offence- ease
against M/S Meers Industries, Azamabad, Hyderabad-
L.4 N0o.2/80 NES - Adjudication Order passed,

————

The Superintendent of Central Excise Pres :ntive and
Intelligence, Division II, Hycerapsa visited M/S Meers
Induste#ies, Azamebad on 20-12-80 . M/S Meera Industries
manufactures deep well hand pumps. The pumps fall under
T.I. 68 of the Central Excise Tariff ., A Central fxcise
L.4 No.2/80 was obtained by the manufacturer for t he

manufacture of the pumps.

ki The Superintendent investigated into t he transactions
of the menufacturer and noticed that during 1979-80, the
manufacturer had #old pumps of a value of Rs,33,83,326-50
and during 1980-81 upto 20-12-80 ( the date of visit of the
Superintendent) the value of the goods £o0ld is about
Rs.39,79,205~40. It was also noticed that the value of the
machinery installed in the factory was less than Rs.10 lakhs.

3. Under notification No.89/79 dt. 1-3-79, goods falling
under T.I., 68 cleared by a menufacturer in a financial
year are entitled to exemption from payment of duty so
long as the value of the goods cleared is not more than
Rs.15 lakhs, provided the value of the capital investmen*
of plant and machinery installed is not more than Rs.10
lakhs and also provided the value of the goods cleared
during the precéfding financial year wés not more

than Rs,30 lakhs.

‘The Superintendent observed that during 1978-79 the
goods sold by M/S Meera Industries were not more than
Rs.30 lakhs and therefore the value upto Rs.15 lakhs
in 1979-80 is entitled for duty free allowance and the
reminder is assessable to duty of excise; the value in
Cxeess of Rs,15 lakhs assessable to duty for 1979-80 is
Rs. 18,09,864~00 and that however, in iespect of

Contd,. P 2.
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already explaincd. The clearances for home consumption
during 1980-81 upto 26-12-80 are of a value of
Rs.25,56,656-40 only. That being the case, the factory
had not exceeded the limit of exemption from payment

of dutv on the goods cleared during 1980-81 also,

Sri Modi further explained in his. statement that
the orders of UNICEF are declared to Panchayat Raj
Dipartment, Govermment of Andhra FPradesh, .nd Tamil Nadu
Water and Drainage Board of Tamil Ngdu, Madras. The
inwoice amount is paid by UNICEF in U.S. Dollars. The
goods have gorne into home consumption under the aid

programme of UNICEF.

He stated that he did not have any notification
issued by the Ministry of Finance exempting from
payment of Cintral Excise duty " so far as deemed
exports are concerped", As he had no such notification
with him he did not apply to the Collector of Central
Ex :ise, Hyderab-4 " for the previleges of re fund of

Auty etc. under tne deemed exports category".

The Supcrintendent of Central Excise again visited

M/S Mecra Industries on 16-1-81. He found that after

his last visit on 20.12-80 , factory was still

clearing its deep well pumps without payment of duty
and that about 395 such pumps were so clearcd on gate
pacs Nos. 51, dt, 8-1-81, 52 dt. 9-1-81, 53 dt. 10-1-81
and 54 dt. 10-1-81. The value of the cleared goods was
Rs.4,39,405-80. During his wvisit on 20--12-80 , the

Supc cinte ndent held the goods cleared should have paid
He rccovered the gate pass book in use” for issue

duty.
The manufactun r should

of nil duty gyate passes.
have after the Supc rintendent®s visit cleared his

goods only on payment of duty, However as thce goods
still continucd to be clearead by him without payment
of duty, the Superintendent re giste red another offence
case against the firm on 16-1-81 in respcct of the
clearances mgde without payment of duty on the four
gate pacses, g

f"OI‘ﬂ:d . p.di
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According to Gove mment of India, Ministry of Forcign
Trade Circular No,1(3)71-8AC 1t, 6-1-71, supplics made
by Indian fimms against order by United Organisatfons
for use in their aid programmes in India against payment
in frce forcign e€xchange, are eligible foy LOINAl expert
benefits, as long as the prices are paid in free foreign
exchange, The pumps cleared are eligible fnr grant of
draw back of Central Excise anai Customs duty and rebate
of Central Excise duties on finishea products. The
supplics should therefore be deemcd as €xports,

#M/S Mcera Industries stateq further in the reply
that in Hyde rabzd Collectorate's Trade Notice No.46/79
Gen~ 10/79 dt. 27-2-79, the Central Board of Excisc and ”
Customs exempted certain goc;ds falling vunder T.,1.68
supplicd to Central Tool Room and Training Centre,
Calcutta against orders by Danish Intemational Agency.
Such clearances were also treated as exporfs for all
purposes since thce payments were required to be made in
free foreign exchange. Therefore, similarly, the supplies
made to UNICEF can ridghtly be classified as CXports.
That being the case, the agaregate value of such exports
are not to be included in the value of clearences for
home consumption, as the notification NO.B9/79 dt,.1-3-79
refere only to the value of clearances for home CO" SUMp-—
tion and not goods clcared for export. As the value
of thce cgoods supplied to UNICEF and-a lso the value of
certain bought out items are not to be taken into account
for arriving at the aogregate value and as the amount
that remains is less than Rs.15 lakhs, the clearances
are entitled for exempticn from payment of dQuty under
the notification No.84/79 dt. 1-3-79, During 1980-81,
in respéct of the goods suppliced to UNICEF , the tcotal
turn over did not exceed the aagregate va lue of Rs,.30
lakhs. Therefore, there is no warrant under notification
No.105/80 dt. 19-6-80 efther , toassess the clearances

to duty.

It was further averred that, in fact clearances were

being made with the knowlc dge of the Dxpartment. A
Contd R.6 .
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S
Parggraph 1le- By virtue of xule 10 of the Central
Excise Rules 144, and Section 11 (a) of Central Execis e
and Salt Act, 1944 M/S Meera Industrics, Hydcrab,d a re
hereby required to show cause to the Collector of
Central Excise Hyderab&1 within 10 days of receipt
of this notice why duty of g¢xcise on the goods cleared
in excess over 15 lakhs of rupees dyring the year
1979-80 and duty on the cntire value of goods cleared
upto 20-12-80 during the yfar 1980+81 , should not
be recovered from it." -

The factory replied on 18-5-81 to the show cause
notice, It explained that thc fictory wss not aware
as stated in the stow cause notice, that the goods
supplied to UNICEF should have paid Centrel Excise duty.
According to the contrect, UNICEF enjoys immunity freom
paying any tax. This includes both sales tax; as well
as Central Excise duty on the goods that are to be
supplied to the UNICEF by the Indian firmms. The
- metter regarding the supplies to UNICEF was discussed
"with the Rangc Superintendent on 11-9-79. The Superin-
tendent was a sked about the procedure to be adopted
in the matter of supplies to UNICEF. The Officer daid
’:! not inform that Central excise duty should be paid for
| the goods supplied to the UNICEF,

A copy of the factory's letter dated 11-9-79 addiessed
to the Superintendent.was filed alon® with reply.

The factory further maintained that it was not
made known to it nor was it = aware that central
excise duty should be paid on goods supplied to
UNICEF., According to the letter dt. 5-1-81 of the
Ministry of Foreign Trade , the goods supplied to
UNICEF were entitled to be treated as " decmed exports®,
s Therefore , the question of inclusion of their value in
‘goods clearcd for home "conSumption docs not arise.
The reply went on to say further that the instiuctions
of the Central excise officcrs were followed. It
filed declarations under Notification No.,111/78 dt.

9-5-78 on 1-8--79, informed in dts letter dated
y to UNICEF 2nd did not violate
Contd ..P Be

11-9-79 about the suppl
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16-1-81 and recorded a statement for t he alleged
offence, The officcrs reported a sceond case for
the same and similar breach.

It is further stated Y As we were not informed
specifically that we should not clear our goods
without payment of duty, we have effected out
clearances as usual under the presvmption that
we arc still eligible for exemption., It is a fact
that whether we are eligible for exemption or not,
none of the officers, who visited our premises during
their usual visits, have not appraised us , the
correct position. Had théy informed us, the correct
position, we could have paid duty on all the
clearances. There is no intention on our part to
evade Central Bxcise duty at any time."

Shri Mahesh Desal of M/S Meera Industries and
Shri C.Viswanatham, consultant of the firm appeared
for the hearing on 2-7-81 and made submissions in
respect of the 2 cases:—

Shri Mahesh Desai declared that he manufactured
hand pumps and supplied to UNICEF on the basis of
contract executed by the factory. Detailed accounts
were maintained in respect of the supplies made to
UNICEF. The accounts w ere freauently checked by
the officers. Ig fact officérs visited the factory
every month. No officer informed the factory that
excise duty was leviable in respect of supplies
made to UNICEF. The factorvy was informed that
supplies to UNICEF amount to exports and no duty

was chargeable on exports.,

As tle factory was specidically informed that
sales to UNICEF amount to export, no excise duty
was collected from UNICEF. The goods were sold
without collecting any duty. If the departmental
officers who visited the factory had guided the
factory that sales to I‘J.I:IECEF cannot be deemed'__ ;15
exports, the factory would have ccllected excise duty
‘in respect of such sales and paid to the department.
The factory was informed by the Preventive Officer
that sales to UNICEF could not be treated as exports
only at the time of instituting the mse .

Cotttd en « 10
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claim, Fe€re Industrics claime in its replies that
5 in tems of the Govt. of India'sg circular dated 6=1~71
Indian firms will be eligible to drawback of Customs and
Central Excice duties anad rebats of Central Exciec
Auties on the finisheag. products, This, however, is
quite contrary to facts, Faragraph 5 of the same
circular says very clear that since there Wwill be no
i physical export, the “ustoms and Cent ral Excise depart-
|ment will not pay the Customs drawback and e--cise
rebate ruspeétively. In lieu of such benefits; the
arty will be allc;ded €quivalent amounts as supple-
entary cash assistance. There is no fu-rt;ht r nced
or me to elaborate. Meeya Industries has demolished
ts claim by' falsehoods ..

¢M ' m-&?r ; However , I shall deal with certain argumats

A e : -

)r_,auv ke T Medvanced by Meera Indust ries in its letter dated 1-7-gj,

T The Rule 10 of the Central Excisc Rules, 31944 Was omitted
e M '
o (),r’\',‘;o" . from the Centra] Excise Rules 1944 by notification

1% __b‘rv No.177/80 and for which Me era Industries appears to

\'0”" suggest that Rule 10 cannot be brought into play,

M The factory, however, forgets that since the rule
was rescinded or 12-11-80 (Operative from 17-11-1980)
it cperates for thre periods before 17-11-19g80.
Since, however, the additional show ceuse notice dated
11-5-81 sets out clearly that the demand is under
rule 10 as well as under Section 11 -A, the demand
is completely in order and there is no infimity

M""“ in it at allo-

-~

It is not clear why Meera Thiustries says that the
contravention of rul: '9(1) is not estaRlishsd. We have
seen the clearmnad of goods without payment of Juty
15 contrary to law and Mecera Industries sHould have
paid duty be fore cliarance and sh uld have also
taken a licence at the appropriate time for the
year 1979-80 and 1980-81.- " For the ycar 1979-80
Meera Industrics crossed the wva luc of 30 lakhs
clearances. 1In. that year it could have claimed
the cxemption of dquty on clearance s upto 15 lakhs
but should have paigd dutx on the succecding
clearances, Por the year. 19g80-8] uty at 8% on

Contd ..F .14,
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