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GADT/CnG/ADT/GST/1853/2023-Gr 2-CGST-ADT CIR-1-ADT-Il-HYDERABAD

1 ~

recommendations of the Council and collected in such manner as may be prescribed and shall be
paid by the taxable person.

-

G.S.R..

Notification No. 11/2017-Central Tax (Rate)

New Delhi, the 28™ June, 2017
(E).- In exercise of the powers conferred by sub-section (1) of section 9, sub-

section (1) of section 11, sub-section (5) of section 15 and sub-section (1) of section 16 of the
Central Goods and Services Tax Act, 2017 (12 of 2017), the Central Government, on the
recommendations of the Council, and on being satisfied that it is necessary in the public interest
so to do, hereby notifies that the central tax, on the intra-State supply of services of description
as specified in column (3) of the Table below, falling under Chapter, Section or Heading of scheme
of classification of services as specified in column (2), shall be levied at the rate as specified in
the corresponding entry in column (4), subject to the conditions as specified in the corresponding
entry in column (5) of the said Table:-

Table
Sl | Chapter, Rate .
No. | section or Description of Service (per Condition
Heading cent.)
(1) 2 (3 4 ()
1 Chapter 99 All Services
2 Section § Construction Services
3 Heading (i) Construction of a complex, building, civil structure or
9954 a part thereof, including a complex or building intended
(Construction Jfor sale to a buyer, wholly or partly, except where the
services) entire consideration has been received after issuance of
completion certificate, where required, by the competent 9 -
authority or after its first occupation, whichever is
earlier.

(Provisions of paragraph 2 of this notification shall
apply for valuation of this service)

(ii) composite supply of works contract as defined in
clause 119 of section 2 of Central 9 -

Goods and Services Tax Act, 2017,

(iii) construction services other than (i) and
(ii) above.

2. In case of supply of service specified in column (3) of the entry at item (i) against
serial no. 3 of the Table above, involving transfer of property in land or undivided share of land, as
the case may be, the value of supply of service and goods portion in such supply shall be
equivalent to the total amount charged for such supply less the value of land or
undivided share of land, as the case may be, and the value of land or undivided share of
land, as the case may be, in such supply shall be deemed to be one third of the total

amount charged for such supply.
Explanation .- For the purposes of paragraph 2, “total amount” means the sum total of;-

(a) consideration charged for aforesaid service; and
(b) amount charged for transfer of land or undivided share of land, as the case may be.

(c)- As per the Notification No.11/2017-Central Tax (Rate) dated 28.06.2017 cited
above, GST is payable on the service of construction of building or civil structure at the
rate of 9% and the value of supply of service shall be two third of the total amount

charged for service including transfer of land or undivided share of land.

Contraventions-

(B). In view of the statutory provisions above it is found that by not following the
method for valuation provided in the notification no. 11/2017-Central Tax (Rate) dated
28.06.2017 as one third of the total value as the value of land, the taxpayer arbitrarily

declared approximately half of the total value as the value of land, the taxpayer
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GADT/CnG/ADT/GST/1853/2023-Gr 2-CGST-ADT CIR-1-ADT-lI-HYDERABAD
1/1180111/2023

(D). Since the taxpayer has not paid the short paid tax amount of Rs.19,82,815 /- .
therefore the discrepancy is brought to notice of them vide Spot Memo dated 21.09.2022
vide DIN 20220956YS000041414A. Further, the taxpayer is again communicated
regarding the discrepancy vide Final Audit Report No.518/2022-23 dated 04.11.2022
and DRC OlA vide C.No.V/Audit-II/C-1/28/2021-22/Gr-15 dt.21.03.2023 issued
under the provisions of Section 73 /74 of CGST Act,2017 read with Rule 142(1A) of CGST
Rules,2017 demanding the short paid tax amount of Rs.19,82,815 /- for the period F.Y.
2017-18 (from July,2017 to March, 2018). The taxpayer did not submit any reply or
document evidencing the payment of tax towards the short paid tax of Rs.19,82,815/-
for the period F.Y. 2017-18 (from July,2017 to March, 2018). Since the taxpayer has
not paid the short paid tax of Rs.19,82,815/- hence, the same is liable to be recovered
in terms of Section 74 of CGST Act, 2017 along with interest payable under the
provisions of Section 50 of CGST Act,2017.

As the taxpayer has deliberately adopted incorrect lesser rate of tax to avoided to
pay tax in their periodical returns filed with the Department with an intention to evade
payment of GST, it appears that the taxpayer is liable for penal action in terms of the
provisions of Section 122(2)(b) read with Section 74(1) of CGST Act, 2017.

(III)- Short payment of GST on comparison of Tax liabilities declared in GSTR-1

and GSTR-3B :

(A)- During the course of audit, on comparison of tax liability declared in GSTR-1
with GSTR-3B it is observed that there is short payment of total tax of Rs.27,16,554 /-

(IGST- Rs.0/-, CGST- Rs.13,58,277/- and SGST Rs.13,58,277/-) during the period of
F.Y.2018-19. The details are given hereunder.

Amount in Rs.
Period GSTR-1 Details GSTR-3B details Tax short paid (GSTR 1- GSTR 3B)
IGST CGST SGST IGST | CGST SGST | IGST CGST SGST Total
June, 18 0 50,580 50,580 0 0 0 (¢] 50,580 50,580 1,01,160
March,19 0 | 22,00,571 |22,00,571 0 | 8,92,874 | 8,92,874 0| 13,07,697 | 13,07,697 | 26,15,394
TOTAL 0 [22,51,151 [22,51,151 | O  |8,92,874 |8,92,874 0 |13,58,277 | 13,58,277 | 27,16,554

As given in the table above, the tax paid in the monthly GSTR 3B returns filed
under Section 39 of the CGST Act,2017 is comparatively less than the same declared in
the monthly details of outward supplies furnished under Section 37 of CGST Act,2017

for the same periods.

(B)- Statutory provisions-

a). The provisions of Section 37 of the CGST Act,2017 for Furnishing

details of outward supplies are as hereunder-
(1) Every registered person, other than an Input Service Distributor, a non-

resident taxable person and a person paying tax under the provisions of
section 10 or section 51 or section 52, shall furnish, electronically, in such form
and manner as may be prescribed, the details of outward supplies of goods
or services or both effected during a tax period on or before the tenth day
of the month succeeding the said tax period and such details shall be
communicated to the recipient of the said supplies within such time and in
such manner as may be prescribed:

b).  The provisions of Section 39 of CGST Act,2017 (Furnishing of

Page 4 of 21
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GADT/CnG/ADT/GST/1853/2023-Gr 2-CGST-ADT CIR-1-ADT-II-HYDERABAD

1/1180111/2023

(IV): Excess availment of ITC in GSTR 3B on comparison with GSTR 2A :-

(A). During the course of audit, on verification of records, it is observed that the
taxpayer has availed excess input tax credit to the tune of Rs.38,58,144/- (IGST-
Rs.3,77,768/-, CGST- Rs.17,40,188/- & SGST - Rs.17,40,188/-) during the period
of FY 2017-18, 2018-19 and 2019-20. The details are given in the table hereunder;

Amount in Rs.

RN

Month | As per table 4A of GSTR 3B (Other | As per GSTR 2A returns downloaded | Excess ITC availed in 3B than the
than RCM) (Invoices issued by suppliers for the | tax paid invoices are available in
month) 2A
IGST CGST SGST CESS | IGST CGST SGST CESS | IGST CGST SGST CESS
Sept,17 | 22137 | 1151479 | 1151479 | O 0 1311594 | 1311594 | O 22137 | Nil Nil Nil
Oct,17 | O 646063 | 646063 | O 22138 | 638165 | 638165 | O Nil 7898 7898 Nil
Nov,17 | 22137 | 529971 | 529971 | O 0 597919 |597919 | O 22137 | Nil Nil Nil
Dec,17 | O 503698 | 503698 | O 0 418059 | 418059 |0 Nil 85639 | 85639 | Nil
Feb,18 | 0 1510854 | 1510854 | O 0 1249408 | 1249408 | O Nil 261446 | 261446 | Nil
Mar,18 | O 1340960 | 1340960 | O 0 1089850 | 1089850 | O Nil 251110 | 251110 | Nil
2017-18 v 44274 | 606093 | 606093 | Nil
May,18 | 46328 | 685194 | 685194 | O 49286 | 621064 | 621064 | O Nil 64130 | 64130 | Nil
July,18 |165461| 397651 | 397651 | O 12981 | 513067 | 513067 |0 152480 | Nil Nil Nil
Aug,18 | 11758 | 1262839 | 1262839 | 0 11758 | 1010147 | 1010147 | O Nil 252692 | 252692 | Nil
Sept,18 | 65220 | 847235 | 847235 |0 0 410681 | 410681 | O 65220 | 436554 | 436554 | Nil
Oct,18 | O 454507 | 454507 | O 16978 | 381575 | 381575 | O Nil 72932 | 72932 | Nil
Nov,18 | O 612948 | 612948 | O 0 603697 | 603697 | O Nil 9251 9251 Nil
Dec,18 | O 745118 | 745118 (O 16301 | 717898 | 717898 | O Nil 27220 | 27220 | Nil
Jan,19 | O 447003 | 447003 | O 201 439771 | 439771 | O Nil 7232 7232 Nil
Mar,19 | 0 737473 | 737473 | O 0 674798 | 674798 | O Nil 62675 | 62675 | Nil
2018-19 , 217700 932685 | 932685
July,19 |107866| 456392 | 456392 | O 0 426735 | 426735 |0 107866 | 29657 | 29657 | Nil
Sept,19 | O 284359 | 284359 |0 0 235008 | 235008 | O Nil 49351 | 49351 | Nil
Oct,19 | O 328904 | 328904 |0 7928 | 311323 | 311323 | O Nil 17581 | 17581 | Nil
Nov,19 | 7928 | 194439 | 194439 |0 0 199840 | 199840 | O 7928 | Nil Nil Nil
Dec,19 | O 406008 | 406008 | O 0 341968 | 341968 |0 Nil 64040 | 64040 | Nil
Feb,20 | O 287026 | 287026 | O 0 246245 | 246245 | O Nil 40781 | 40781 | Nil
2019-20 : ﬂ 115794 | 201410 | 201410 | Nil
Grand Total=38,58,144 |377768|1740188 | 1740188| Nil

In view of the table above, the excess input tax credit availed is irregular in terms

of Section 16(2) (c) of the CGST Act, 2017 as the taxes involved thereon are not paid by

the respective suppliers.

(B) Statutory Provisions:--

The statutory provisions to avail input tax credit are stipulated in the Section 41,
Section 16 of CGST Act,2017 and Rule 36 of CGST Rules,2017. Section 41 provides that
the input tax credit shall be credited to the Electronic Credit Ledger provisionally
whereas every registered person shall be entitled to take credit of input tax if it qualifies
the conditions and restrictions laid down. The statutory provisions of Section 41 of

CGST Act,2017 are reproduced hereunder in details;

(a). Section 41. Claim of input tax credit and provisional acceptance
thereof.
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CGST Rules,2017. Further the details of outward supplies of Goods or Services or both )
are to be furnished in Form GSTR 1 in terms of Section 37 of CGST Act,2017 read with
Rule 59 of CGST Rules,2017. Further the form and manner for ascertaining the details

of inward supplies are also stipulated in the provisions of Section 38 of CGST Act,2017
read with Rule 60 of CGST Rules,2017. The statutory provisions above are reproduced

hereunder;

(a). Section 37. Furnishing details of outward supplies -

(1)  Every registered person, other than an Input Service Distributor, a non-resident
taxable person and a person paying tax under the provisions of section 10 or section
51 or section 52, shall furnish, electronically ![subject to such conditions and restrictions and]
in such form and manner as may be prescribed, the details of outward supplies of goods or
services or both effected during a tax period on or before the tenth day of the month
succeeding the said tax period and such details 2[shall, subject to such conditions and
restrictions, within such time and in such manner as may be prescribed, be communicated
to the recipient of the said supplies]:

(b). Rule 59. Form and manner of furnishing details of outward supplies-

(1) Every registered person, other than a person referred to in section 14 of the Integrated
Goods and Services Tax Act, 2017 (13 of 2017), required to furnish the details of outward
supplies of goods or services or both under section 37, shall furnish such details in FORM
GSTR-1 for the month or the quarter, as the case may be, electronically through the common
portal, either directly or through a Facilitation Centre as may be notified by the

Commissioner.

{c). Section 39. Furnishing of returns-

(1) Every registered person, other than an Input Service Distributor or a non-resident
taxable person or a person paying tax under the provisions of section 10 or section
51 or section 52 shall, for every calendar month or part thereof, furnish, a return,
electronically, of inward and outward supplies of goods or services or both, input tax credit
availed, tax payable, tax paid and such other particulars, in such form and manner, and
within such time, as may be prescribed:

Provided that the Government may, on the recommendations of the Council, notify certain
class of registered persons who shall furnish a return for every quarter or part thereof, subject
to such conditions and restrictions as may be specified therein.

(d). Rule 61. Form and manner of furnishing of return -

(1) Every registered person other than a person referred to in section 14 of the Integrated
Goods and Services Tax Act, 2017 (13 of 2017) or an Input Service Distributor or a non-
resident taxable person or a person paying tax under section 10 or section 51 or, as the case
may be, under section 52 shall furnish a return in FORM GSTR-3B, electronically through
the common portal either directly or through a Facilitation Centre notified by the

Commissioner, as specified under -

(e). Section 38. Communication of details of inward supplies and input tax
credit-

(1) The details of outward supplies furnished by the registered persons under sub-section
(1) of section 37 and of such other supplies as may be prescribed, and an auto-generated
statement containing the details of input tax credit shall be made available electronically to
the recipients of such supplies in such form and manner, within such time, and subject to
such conditions and restrictions as may be prescribed.

(2) The auto-generated statement under sub-section (1) shall consist of—

(a) details of inward supplies in respect of which credit of input tax may be available to

the recipient; and

.S. Rule 60. Form and manner of ascertaining details of inward supplies.-
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period F.Y. 2017-18 (from July,2017 to March,2018), Rs.10,490/- (CGST -Rs.5,245/-
and SGST- Rs.5,245/-) during the year F.Y. 2018-19 and Wm.Hlm,omm\- (CGST-
Rs.72,533/-, SGST- Rs.72,533/-) during the year 2019-20. In terms of the provisions
of Sec.34(2) read with Sec.16 of the CGST Act, 2017, wherever such credit notes have
been issued by the suppliers, relevant portion of input tax credit involved in such credit
notes, is required to be reversed by the recipient taxpayer. The relevant portion of

Sec.34(2) and Sec.16 of the CGST Act 2017 reads as under;

(B) Statutory Provisions:
“Section 34. Credit and debit notes.-

(1) Where one or more tax invoices have been issued for supply of any goods or services or both and
the taxable value or tax charged in that tax invoice is found to exceed the taxable value or tax payable
in respect of such supply, or where the goods supplied are returned by the recipient, or where goods
or services or both supplied are found to be deficient, the registered person, who has supplied such
goods or services or both, may issue to the recipient 2 [one or more credit notes for supplies made in
a financial year] containing such particulars as may be prescribed .

(2) Any registered person who issues a credit note in relation to a supply of goods or services or both
shall declare the details of such credit note in the return for the month during which such credit note
has been issued but not later than [the thirtieth day of November] following the end of the financial
year in which such supply was made, or the date of furnishing of the relevant annual return,
whichever is earlier, and the tax liability shall be adjusted in such manner as may be prescribed.

Provided that no reduction in output tax liability of the supplier shall be permitted, if the incidence of
tax and interest on such supply has been passed on to any other person.

The statutory provisions of Section 16 of the CGST Act,2017 are discussed above.

(C). Inview of the above where any credit note is issued under Sec.34 (2) of the CGST
Act, 2017, the output tax liability is reduced by the supplier as per the procedure
prescribed under the law subject to the proviso. Here it appears that by not reversing
the input tax credit equal to the amount of credit notes received, the taxpayer has not
followed the procedure prescribed under Sec.34 and Section 16 of the CGST Act, 2017.
Where the suppliers have issued the credit notes reducing their tax liability the taxpayer
is not eligible to avail the input tax credit of such tax amount involved in the credit notes

and they have to reverse the input tax credit availed to the extent the credit notes is

issued by the suppliers.

Contraventions:-

(D)  From the foregoing, it appears that after issuing the credit notes the supplier has
adjusted the tax liability towards the invoices involved, whereas the recipient taxpayer
has failed to reverse the input tax credit of Rs.1,69,159/- (IGST Rs.0/-, CGST-
Rs.84,580/- and SGST -Rs.84,580/-) availed in their GSTR 3B returns in F.Y.2017-18
(from July,2017 ), 2018-19 & 2019-20 as prescribed under Section 16 of the CGST Act
2017 read with Sec.34(2) of the CGST Act, 2017. By irregularly availing input tax credit
of Rs.1,69,159/- in the period F.Y. 2017-18 (from July,2017), 2018-19 & 2019-20 and
not reversing the same the taxpayer has contravened the provisions of Section 16 of
CGST Act,2017 and Section 34 of CGST Act,2017 and therefore the same is liable to be

recovered along with interest and penalty as applicable in terms of Section 73 of CGST

Act,2017.
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of section 39, except where such return is furnished after commencement of any proceedings
under section 73 or section 74 in respect of the said period, shall be levied on that portion of the tax
that is paid by debiting the electronic cash ledger.

As per Notification No. 13/2017 - Central Tax Dt.28.06.2017, the rate of interest towards
Section 50(1) is 18% and towards Section 50 (3) is 24%.

All other provisions are discussed supra.

The above provisions infer that every registered person other than specified
persons, shall for every calender month furnish a GSTR 3B return declaring the tax
particulars and shall pay the tax as per the return by debiting the electronic cash or
electronic credit ledger by the due date of furnishing return. Further in case of delay in
payment of tax, interest at the rate of 18% is payable towards the tax amount paid by
debiting the electronic cash ledger.

Contraventions-

(C)- Here, as per the GSTR 3B returns, the taxpayer has paid the tax delayed at the
time of filing GSTR 3B returns. However they have not paid the interest amount payable
thereon in terms of Section 50 of CGST Act,2017. By not paying the interest on delayed
payment of tax of Rs.1,420/- as given in detail in the table above during the period F.Y.
2017-18, the taxpayer has contravened the provisions of Section 39(7) and Section 50

of CGST Act,2017.

(D)- The non payment of interest of Rs.1,420/- is brought to notice of the
taxpayer vide Spot Memo dated 21.09.2022 vide DIN 20220956YS000041414A.

Further, the taxpayer is again communicated regarding the discrepancy vide Final Audit
Report No.518/2022-23 dated 04.11.2022 and DRC O01lA vide C.No.V/Audit-II/C-

1/28/2021-22/Gr-15 dt.21.03.2023 issued under the provisions of Section 73 of
CGST Act,2017 read with Rule 142(1A) of CGST Rules, 2017 demanding the
interest amount of Rs.1,420/-. The taxpayer agreed to pay but not submitted any
documentary evidencing towards the payment of the interest. Since the taxpayer has
not paid the interest on delayed paid taxes, the same is liable to be recovered in terms
of Section 73 of CGST Act, 2017 read with Section 50 of CGST Act,2017 along with
penalty as applicable in terms of the Provisions of Section 122(2)(a) read with Section
73 of CGST Act,2017.

(VII): Non-payment of GST under RCM as per Section 9(4) of CGST Act,2017 on
Rent and Hamali paid to Unregistered person:-
(A). During the course of audit, on verification of Books of Account, it is observed
that, the taxpayer has not paid GST under RCM on Rent paid during July, 2017 to
October,2017 in terms of Section 9(4) of CGST Act,2017 in respect of the expenses made
towards unregistered persons as detailed below;

(i) GST on Rent under RCM-

Period Value CGST SGST Total
Sept.2017 16823 1514 1514 3028
Oct,2017 8412 757 757 1514
TOTAL 25235 2271 2271 4542

(ii) GST on Hamali Charges paid under RCM-

Period Value CGST SGST Total
Sept.2017 6926 623 623 1246
Oct,2017 3463 312 312 624
TOTAL 10389 935 935 1870
Grand Total 35624 3206 3206 6412
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(ii) Support services other than| 9 | -
(1) above
Contraventions-
(C)- In view of the statutory provisions above, it appears that by not paying tax of

Rs.6,412/- towards expenses made on supplies received from unregistered persons
during the period from July,2017 to 12th October,2017, the Tax Payer has contravened
the provisions of the Section 9(4) of the CGST Act, 2017.

(D)- The non payment of tax of Rs.6,412 /- is brought to notice of the taxpayer vide
Spot Memo dated 21.09.2022 vide DIN 20220956YS000041414A. Further, the taxpayer
is again communicated regarding the discrepancy vide Final Audit Report No.518 /2022-
23 dated 04.11.2022 and DRC O1lA vide C.No.V/Audit-II/C-1/28/2021-22/Gr-15
dt.21.03.2023 issued under the provisions of Section 73 of CGST Act,2017 read with
Rule 142(1A) of CGST Rules,2017 demanding the tax amount of Rs.6,412/-. The
taxpayer agreed to pay but not submitted any documentary evidencing towards the
payment of the tax amount. Since the taxpayer has not paid the tax along with
applicable interest, the same is liable to be recovered in terms of Section 73 of CGST
Act, 2017 read with Section 50 of CGST Act,2017 along with penalty as applicable in
terms of the Provisions of Section 122(2)(a) read with Section 73 of CGST Act,2017.

(VIII)- Irregular availment of Input Tax Credit [Section 17(5)]:-

(A)- During the course of audit, on verification of records, it is observed that the
taxpayer has availed ineligible input tax credit for a total amount of Rs.88,320/-
including CGST - Rs.44,160/- and SGST- Rs.44,160/ - towards certain invoices where
availment of input tax credit is inadmissible as per the Section 17 (5) of the CGST Act,

2017 for the period of F.Y. 2017-18, 2018-19 and 2019-20.

Service Period Value IGST CGST SGST Total
Category
Car Rent | 2017-18 29,684 0 2,672 2,672 5,344
Charges 2018-19 | 2,45,502 0 22,095 22,095 | 44,190
2019-20 | 1,85,500 0 16,695 16,695 | 33,390
Medical 2019-20 29,982 0 2,698 2,698 5,396
Reimbursement
Total 4,90,668 0 44,160 44,160 | 88,320

Basing on the nature of supply involved, it is found the taxpayer has availed

input tax credit on supplies used in pers
and Car rent expenses. Since the input tax credit on such sup

category of blocked credit under Section 17(5) of CGST Act,2017, the availment of such

input tax credit is found irregular and the same is liable to be recovered.

(B)-

17(5)

(1) of section 18, input tax cre

statutory Provisins:

Section 17 (5) of CGST Act, 2017 :

Notwithstanding anything contai
dit shall not be avai
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of the months. Since the taxpayer has not paid or reversed the irregular availed Input Tax

Credit, the same is liable to be recovered in terms of Section 74 of CGST Act, 2017 along
with interest payable under the provisions of Section 50 of CGST Act,201.

(E)- As the taxpayer has deliberately availed input tax credit in contravention of the
provisions of Section 17(5) ibid during the period July 2017 to March 2020 as detailed
hereinabove and mis-stated the eligible input tax credit in their Electronic credit ledger
and GSTR-3 B Returns during the period July 2017 to March 2020 concerning the
above ineligible input tax credit on the said input/input services with intention to evade
payment of GST in cash, it appears the tax payer is liable for penal action in terms of
the provisions of Section 122(2)(b) read with Section 74(1) of CGST Act, 2017.

3- The statutory provisions of demand of tax or ITC erroneously availed and utilized
for any reason other than fraud and willful statement are given in Section 73 of the

CGST Act,2017 which stipulates that;

Section 73. Determination of tax not paid or short paid or erroneously refunded or
input tax credit wrongly availed or utilised for any reason other than fraud or any willful-
misstatement or suppression of facts-

(1) Where it appears to the proper officer that any tax has not been paid or short paid or
erroneously refunded, or where input tax credit has been wrongly availed or utilised for any reason,
other than the reason of fraud or any wilful-misstatement or suppression of facts to evade tax, he
shall serve notice on the person chargeable with tax which has not been so paid or which has been
so short paid or to whom the refund has erroneously been made, or who has wrongly availed or
utilised input tax credit, requiring him to show cause as to why he should not pay the amount specified
in the notice along with interest payable thereon under section 50 and a penalty leviable under the
provisions of this Act or the rules made thereunder.

(2) The proper officer shall issue the notice under sub-section (1) at least three months prior to
the time limit specified in sub-section (10) for issuance of order.

(3) Where a notice has been issued for any period under sub-section (1), the proper officer may
serve a statement, containing the details of tax not paid or short paid or erroneously refunded or input
tax credit wrongly availed or utilised for such periods other than those covered under sub-section (1),
on the person chargeable with tax.

(4) The service of such statement shall be deemed to be service of notice on such person under
sub-section (1), subject to the condition that the grounds relied upon for such tax periods other than
those covered under sub-section (1) are the same as are mentioned in the earlier notice.

(5) The person chargeable with tax may, before service of notice under subsection (1) or, as the
case may be, the statement under sub-section (3), pay the amount of tax along with interest payable
thereon under section 50 on the basis of his own ascertainment of such tax or the tax as ascertained
by the proper officer and inform the proper officer in writing of such payment.

(6) The proper officer, on receipt of such information, shall not serve any notice under sub-section
(1) or, as the case may be, the statement under sub-section (3), in respect of the tax so paid or any
penalty payable under the provisions of this Act or the rules made thereunder.

(7) Where the proper officer is of the opinion that the amount paid under sub-section (5) falls short
of the amount actually payable, he shall proceed to issue the notice as provided for in sub-section (1)
in respect of such amount which falls short of the amount actually payable.

(8) Where any person chargeable with tax under sub-section (1) or sub-section (3) pays the said
tax along with interest payable under section 50 within thirty days of issue of show cause notice, no
penalty shall be payable and all proceedings in respect of the said notice shall be deemed to be
concluded.

(9) The proper officer shall, after considering the representation, if any, made by person
chargeable with tax, determine the amount of tax, interest and a penalty equivalent to ten per cent.
of tax or ten thousand rupees, whichever is higher, due from such person and issue an order.

(10) The proper officer shall issue the order under sub-section (9) within three years from 3&. due
date for furnishing of annual return for the financial year to which the tax not paid or short paid or
input tax credit wrongly availed or utilised relates to or within three years from the date of erroneous
refund.
(11) Notwithstanding anything contained in sub-section (6) or sub-section (8), penalty under sub-
section (9) shall be payable where any amount of self-assessed tax or any amount collected as tax
has not been paid within a period of thirty days from the due date of payment of such tax.

Section 74. Determination of tax not paid or short paid or erroneously refunded or
input tax credit wrongly availed or utilised by reason of fraud or any willful- misstatement
or suppression of facts.- .

(1) Where it appears to the proper officer that any tax has not been ﬁﬂﬂ, or short paid or
erroneously refunded or where input tax credit has been wrongly availed or utilised by reason of
fraud, or any wilful-misstatement or suppression of facts to evade tax, he shall serve natice on the

person chargeable with tax which has not been so paid or which has been 80 SHOTT Jaida r i wivily
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GADT/CnG/ADT/GST/1853/2023-Gr 2-CGST-ADT CIR-1-ADT-I-HYDERABAD
1/1180111/2023

9- As per the provisions above “Where it appears to the proper officer that any tax
has not been paid or short paid or erroneously refunded or where input tax credit has
been wrongly availed or utilised for any reason other than the fraud or any wilful-
misstatement or suppression of facts to evade tax, he shall serve notice on the person
chargeable with tax which has not been so paid or which has been so short paid or to
whom the refund has erroneously been made, or who has wrongly availed or utilised
input tax credit, requiring him to show cause as to why he should not pay the amount
specified in the notice along with interest payable thereon under section 50 and a
penalty equivalent to ten per cent of tax or ten thousand rupees whichever is higher

read with the provisions of Sub section (8) above.

5- Further as per 6 (1) of Telangana GST Act,2017, ‘Without prejudice to the
provisions of this Act, the officers appointed under the Central Goods and Services Tax
Act are authorised to be the proper officers for the purposes of this Act, subject to such

conditions as the Government shall, on the recommendations of the Council, by

notification, specify’.

6- In terms of Section 125 of the CGST Act, 2017 any person, who contravenes any
of the provisions of the CGST Act, 2017 or any Rules made thereunder for which no
penalty is separately provided for in CGST/Telangna GST Act,2017, shall be liable to a
penalty which may extend up to Rs.25,000/-.

7- In the instant case, as discussed above, it appears that the amount of tax involved
is not less than Rs.5,000/- and is not qualified to consider as a ‘minor breach’ of tax
regulations or procedural requirements as envisaged under Section 126 of the CGST
Act, 2017 and so the Tax Payer is liable for imposing penalty upon him after giving him
an opportunity of being heard.

Demand-

8- In view of the foregoing, M/s. Nilgiri Estates GSTN 36AAHFNO766F1ZA, are
hereby required to show cause to the Additional/ Joint Commissioner of Central Tax,

Secunderabad GST Commissionerate, Hyderabad as to why:-

(i) The tax amount of Rs.1,21,41,750/- (Rupees One Crore Twenty One
Lakh Forty One Thousand Seven Hundred and Fifty only) (CGST-
Rs.60,70,875/- and SGST -Rs.60,70,875/-) short paid during the period
F.Y. 2017-18 to F.Y. 2019-20 should not be demanded from the taxpayer
under Section 74(1) of the CGST Act,2017 and TSGST Act,2017;

(ii) Interest payable in terms of Section 50 of the CGST Act, 2017 and TSGST
Act, 2017 should not be demanded on the tax amount mentioned in para

8(i) above;
(iiiy  Penalty equal to the tax amount demanded in para 8(i), should not be

imposed on them in terms of Section 74 (1) of the CGST Act, 2017 read
Section 122(2)(b) of CGST Act,2017 and TSGST Act,2017;

(ivy  The tax amount of Rs.19,82,815/- (Rupees Nineteen Lakh Eighty Two

Thousand Eight Hundred and Fifteen only) (CGST- Rs.9,91,407.5/-
and SGST -Rs.9,91,407,5/-) short pait during the peried TY. n017-19
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GADT/CnG/ADT/GST/1853/2023-Gr 2-CGST-ADT CIR-1-ADT-lI-HYDERABAD .-~
1/1180111/2023

(xvi) Interest amount of Rs.1,420/- (Rupees One Thousand Four Hundred
and Twenty Only) (CGST- Rs.710/- and SGST- Rs.710/-) payable on late
payment of tax in cash in terms of Section 50 of the CGST Act, 2017 and
TSGST Act, 2017 as discussed in para 2(VI) should not be demanded in

terms of Section 50(1) of CGST Act,2017;

(xvii) the tax amount of Rs.6,412/- (Rupees Six Thousand Four Hundred and
Twelve only) (CGST-Rs. 3,206/- and SGST- Rs.3,206/-) short paid by
the taxpayer under RCM during the period F.Y.2017-18 (July,2017 to
March,2018) should not be demanded from them under Section 73(1) of
the CGST Act,2017 and TSGST Act,2017;

(xviii) Interest payable in terms of Section 50 of the CGST Act, 2017 and TSGST
Act, 2017 should not be demanded on the tax amount mentioned in para

8(xvii) above;

(xix) Penalty should not be imposed on them in terms of Section 73 of the CGST
Act, 2017 read Section 122(2)(a) of CGST Act,2017 and TSGST Act,2017

towards the tax amount demanded in para 8(xvii);

(xx) the tax amount equal to Input Tax Credit of Rs.88,320/- (Rupees Eighty
Eight Thousand Three Hundred and Twenty only/- (CGST -
Rs.44,160/- and SGST- Rs.44,160/-) being the ineligiblSe input tax
credit (blocked credit) wrongly availed by the taxpayer during the period
F.Y.2017-18 (July,2017 to March,2018), F.Y. 2018-19 and F.Y. 2019-20
should not be demanded from them under Section 74(1) of the CGST
Act,2017 and TSGST Act,2017;

(xxi) Interest payable in terms of Section 50 of the CGST Act, 2017 and TSGST
Act, 2017 should not be demanded on the tax amount mentioned in para

8(xx) above;

(xxii) Penalty equal to the tax amount demanded in para 8(xx) should not be
imposed on them in terms of Section 74(1) of the CGST Act, 2017 read
with Section 122(2)(b) of CGST Act,2017 and TSGST Act,2017;

(xxiii) Penalty of Rs.25,000/- (Rupees Twenty Five Thousand Only) should not
be imposed on them under Section 125 CGST Act, 2017 and also
Rs.25,000/- in terms of section 125 of the Telangana GST Act, 2017 read
with Section 6(1) of the Telangana State Goods and Services Tax Act, 2017,
for contravention of the above detailed provisions of the CGST Act, 2017.
9- M/s. Nilgiri Estates, is further directed to produce at the time of showing cause,
all the evidence upon which they intend to rely in support of their defence. They are
also required to state in their reply to the notice whether they wish to be heard in person

before the case is adjudicated.

10- It may also be noted that as per the provisions of Section 73 (8) where any person
chargeable with tax under sub-section (1) pays the said tax along with interest payable
under section 50 within thirty days of issue of show cause notice, no penalty shall be
payable and all proceedings in respect of the said notice shall be deemed to be
concluded. The proper officer shall, after considering the representation, if any, made
by person chargeable with tax, determine the amount of tax, interest and penalty
equivalent to ten per cent of tax or ten thousand rupees whichever is higher, due from
such person and issue an order. Further, as per the provisions of Section 74 (8) where
any person chargeable with tax under sub-section (1) pays the said tax along with

interest payable under section 50 and a penalty equivalent to twenty-five per cent. of
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