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SERVICE TAX APPEAL BRANCH

Dated: 02/11/2023
To

Appellant as per address in table below
Responderit as,per address in table below

Final Order No. A/30359/2023-ST[DB] dated 2023-09-18

['am directed to transmit herewith a certified copy of order passed by the Tribunal under section
01(5) of the Finance Act, 1994 relating to Service Tax Act, 1994, )
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completing construction, with their customers. On execution of the sale deed the
right in the property got transferred to the customer, hence the construction
service rendered by the assessees thereafter to their customers under agreement of
construction, are taxable under Service tax as there exists service provider and
receiver relationship between them. As there is involved the transfer of property
in goods in execution of the said construction agreements, it appears that the
services rendered by them after execution of sale deed against agreements of
construction to each of their customers to whom the land was already sold are
taxable services under “Works Contract Service”.

From a plain reading of Para 2 of the show-cause notice, it is evident that
there was no intention to tax the value of the unfinished Flat, which was
sold on, as is where is basis, for agreed consideration. Revenue intended to
tax the balance consideration towards finishing of flat after the date of sale.
However, erroneously in the show-cause notice, service tax of Rs
1,23,37,565 was demanded on the value including the value of unfinished

flat sold by the appellant to the prospective buyer.

4, Learned counsel for the appellant has pointed out from the copy of
the pleadings annexed to the appeal papers, that they had given the
bifurcation of the gross consideration, being the value as on the date of sale
of the unfinished flat, and the balance value towards completion of the flat.
Accordingly, appellant had given the calculation of the tax liability on the
construction activity done for the buyer, post execution of sale deed.
Appellant had also mentioned in their explanation dated 29.04.2013 filed
before the Range Superintendent, categorically mentioning that the receipts
from the anm_umanm buyer are first appropriated towards (a) sale deed (b)
then towards agreement value of construction completed till that date (c)
towards other taxable receipts (d) towards VAT, service tax, stamp duty,
registration charges, excess consideration received (refundable). Further,
the following had also been excluded for computation of tax liability under
works contract service (a) receipt towards value of sale deed (b) receipt

towards payment of VAT, service tax, stamp duty and registration charges,
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6,61,640/-. Accordingly, learned Counsel prays for allowing their appeal with
consequential relief. Learned Counsel also relies on the precedent order of
this ._._\mcc:m_ in their own case, being Final Order No. 30699/2019, dated
Ho\om\NoHo as modified and clarified by Miscellaneous Order No. M/30226/
2022 dated 11/3/2022, wherein it has been held that the appellant is only
liable to pay mm_\«mnm tax only on the unfinished portion, as construction

service reridered after the execution of sale deed.
6. Learned AR for Revenue relies on the impugned order.

7. Having considered the rival contentions and after perusal of records,

we hold that the appellant is not liable to service tax on the value of the

unfinished flat including the value of undivided share in land as on the date
of sale or Agreement of sale entered by the appellant builder with the
prospective buyer. We further clarify that appellant is liable to service tax
only for the receipts received towards finishing of the unfinished flat(s) on
or after the date of sale. We further make it clear. that appellant is not
liable to service tax on other receipts like-towards electricity msmnmﬂzmqo:‘
maintenance charges, towards maintenance security, etc. We further hold
that the appellant is only liable to service tax under WCS on the amount
attributed to construction activity, after the agreement of sale/execution o_".

sale deed.

8. Learned Counsel has also clarified that in the impugned order learned
Commissioner has given credit by way of appropriation ﬂoﬁ n:m amount of tax

already paid i.e. Rs 34,32,328/-, which does not _:n_cam the amount of

CENVAT credit w:a also some challans, which were not considered at that

time, and if these are considered, the tax payable by the appellant comes to
Rs 34,32,328/-. Accordingly, we allow the appeal and set aside the

impugned order. We further direct that the appellant shall file calculation of
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