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M.RAMACHANDRA IVTRTHY
CHARTERED AC(IOLNTANT

S ir.

Sub:.

Flat No.l03, ASHOKA SCINTtt-LA
H.No,3-6-520, Opp. To XFC,
Himayathnagar Main Road.
Hyderabad -500 029
'I el.:040-3087893 5 ./ .16

Date: Jul-v'01.2013To.
T'he Additional Commissioner (CT) Legal,
O/o. the Commissioner of Commercial Taxes,
Nampally, Hyderabad.

Sub:- Iriling the Stay petition in the case of M/s. Mehta & Modi Homcs. M,G.Ro.ld,Secunderabed - F'or rhe years 2009.10 io 2012-13 lupto Sepr,i 2)iV.AT-reg.

Plcase find encloscd herewith the following appeai papers:

l, Form - App 406

2. Grounds olAppeal
2 copies

2 copies.
J
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-s f onn S65 (Authorisation)

Kindly acknowledge receipt ofrh: abov e docurnents and posl ths appeal for hearing.Thanking you,
yours sincerely.
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olL
FORM APP 406

APPLICATION FOR STAY OF COLLECI'ION OT DISPUTED TAX

03. Narne

Address:
M/s. Mchta & Modi Honrcs
No.5-4-18713 & 4, IInd Floor, Soham Mansion
M.G. ltoad, Secunderabad - 500 003.

Date Month Year

06 2013

02 TIN 2884209E894

2009-1O ro 2O12-13 (Upto Septem ber'2012) / y AT

Stay rejection orcler .lated'19 / 06 / 2013 passed by

the Appellate Dy. Contnrissioner (Cl), Punjagutta

Division, Hyderabacl.

M.Ramachanclra Murthy
Chartered Accountarrt
I'artrrer , N. Saibaba & Cotnpany
I I.No.3-6-520. Opp.: to KFC,
Himayathnagar Mairr l{oad, Hyderabatl
T el.:3087a935 / 36
E il.nr nlu t' ahoo-cortr

[Under Section 31(2) & 33(6)] [See Rule 39(t)]

0l . Appcal Olficc Address:
To,
The Addl. Commissioner (CT) l-egal
O/o the Comrnissioner of Commercial Taxes,
Nanrpally, Ilyrlerabad

.3
'I ax period

Address 1o which the communicatiorts nray be

sent to the applicatrt.

ignat er(s)

04

05

06

Authority passing the order or proceeding

clisputetl.

25/ 06/ 20'13Date on which the order or proceeding was
Communicaled.

07 Rs.44,85,000/-(1) (a) Tax assessed

Rs.44,85,000/-' ,(b) Tirx disputed

NIL(2) I'enalty / tntercst disputed

Rs.39,24,375 / -Arnount for wltich stay is beirrg sought08

09

Signature of the Authorised Representatives if any



10. GROUNDS OF REVISION

1.) The appellant submits that substantial question of facts and law alise in the appeal.

2.) The appellant will be hard hit if it is called upon to pay this heavy amount of tax pending
disposal of the appeal.

3.) The Appellate Dy. Commissioner (CT), has not properly considered all the grounds of
appeal and arbitrarily dismissed the stay petition filed before him. The main appeal is
pending for disposal.

4.) The grounds that are stated in the main appeal may kindly be read as grounds of this
application.

llence it is jusr and necessary that the Addl. Commissioner (C't') Legal may be pleased to grant
stay of collection of the balance disputed tax of Rs.39,24,375/- pending disposal of the appeal.-z-.

VERIFICATION

applicant (s) do hereby declare that what is

stated above is true to the best of my / our knowledge and belief

Verified today the _ day ofJune'2013

ture of the Dealer(s) ana

Signature of the Authorised Representatives if any
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FORMO

l. Appeal Office Address

2. TIN/GRN

3. Name & Address

5. Date of filing of appeal

6. Reasons for delay (ifapplicable enclose a
separate sheet

z. Tax Period / Tax Periods

8. Tax Office decision / assessment Order No

9 Grounds ofthe appeal (use separate sheet
if space is insufficient

I wish to appeal the following decision /
assessment received from the tax office on :29104/2013

FORMAPP4OO
F APPEAL UNDER SECTION 3T

[See Rule 38(2)(a)

:The Appellate Dy. Commissioner(CT)
Punjagutta Division, Hyderabad

:28842098894

: lWs.Mehta & Modi Homes
D.No.54-187/3 & 4, Ilnd Floor,
Soham Mansion, M.G. Road,
Secunderabad - 500 003.

/0512011

: Not Applicable

| 2009-10,2010-l l,20ll-12 & 20t2-13(upto January,20l3 )/VAT

: Penalty order in Form VAT 203
dated 29 I 04120 13 passed by
Commercial Tax Officer (INT)
Begumpet Division, Hyderabad.

: Separately Enclosed

: NIL
: NIL

10. If tumover is disputed

a)
b)

Disputed tumover
Tax on the disputed tumover

If rate oftax is disputed

a) Turnover involved
b) Amount oftax disputed

I l. 12.5%o of the above disputed tax paid

Note: Any other relief claimed

: Rs.56,063/-

: l) To set aside the demand raised on
account of Penalty of Rs.4,48,500/-

2) Other grounds that may be urged at the
time of hearing.

NIL
NIL

p



(The payment particulars are to be enclosed if ready paid along with the reasons on Form App 40OA) _'

12. Payment Details:

a)Challan / Instrument No.
b)Date
c)Bank / Treasury
d)Branch Code
e)Amount

TOTAL

Declaration:

ay'* A,
on this form to the best ofmy knowledge is true and accurate.

hereby declare that the information provided
I,

Signature ofthe Appellant & Stamp

Name :

Designation :

Please Note: A false declaration is an offence

Date of declaration



TIN / GRN 28442098894

DECLARATIO N FORM APP 4OOA

I See under Section 3l(l)l I Rule3t (2)(d)

Drlc Month Year

IC MAY 2013

From

lWs. Mehta & Modi Homes
D.No. 5-4-18713 & 4, IInd Floor
Soham Mansion, M.G.Road,
Secunderabad

To

The Appellate Deputy Commissioner (CT)
Punjagutta Division
Hyderabad

vwe ......- S/o, 

- 

appellant named in the
appeal preferred herein as lws. Mehta & Modi Homes (Dealer/Firm Name) with rIN/GRN
28842O9EE94 hereby declare rhat

* the tax admitted to be due, or of such instarments as have been g.anted and the payment of rz.5%o

of the difference of tax assessed by the authority have been paid, for the rerevant tax period in respect
of which the appeal is prefened, the derails of which are given below.
+ no arrears are due from me for the rerevant tax period for which appeal is prefened due to the
reasons:

12. Disnuted altv: Rs. 063t-

trature
Status and relationship to the dealer

Total Tax Paid:

a) Cheque/DD particulars tl0Gc R ^ -'r k,-5
atjtl

Number

Branch:

o^t" -7 /ala*x

b) Cash Particulars: Receipt No: Date

c) Challan particulan: Date

Name of the Treasury

Challan No

(* Strike off which is not applicable)

d5t4



fr) (c--

FORM APP 4OO
FORMOF APPEALUNDER CTION 3T

ISee Rule 38(2)(a)]

4

1. Appeal Office Address

2. TIN/GRN

3. Name & Address

:The Appellate Dy. Commissioner(CT)
Punjagutta Division, Hyderabad

:28842098894

: Iu/s.Mehta & Modi Homes
D.No. 5-4-l 8713 & 4, IInd Floor,
Soham Mansion, M.G. Road,
Secunderabad - 500 003.

: 2009-10, 2010-11, 20tl-12 &.2012-tiNAT

: Assessment of Value Added Tax in
Form VAT 305 order dared 1910312013
passed by Commercial Tax Officer (INT)
Begumpet Division, Hyderabad.

: Separately Enclosed

: NIL
: Rs.44,85,000/-

I wish to appeal the following decision /
assessment received from the tax office on : 19/03/2013

/04t2011

: Not Applicable

Date of filing of appeal

Reasons for delay (ifapplicable enclose a
separate sheet

7. Tax Period / Tax periods

8. Tax Office decision / assessment Order No

9. Grounds ofthe appeat (use separate sheet
if space is insufficient

I 0. If tumover is disputed

5

6

a)
b)

Disputed tumover
Tax on the disputed tumover

If rate oftax is disputed

a) Turnover involved
b) Amount of tax disputed

11. 12.5% ofthe above disputed tax paid

Note: Any other relief claimed

NIL
NIL

: Rs.5,60,6251

: Other grounds that may be urged at
the time of hearing.



(The payment particulars are to be enclosed if ready paid along with the reasons on Form App
400A)

12. Payment Details:

a)Challan I Instrument No.
b)Date
c)Bank / Treasury
d)Branch Code
e)Amount

TOTAL

Declaration:

I, hereby declare that the information
provided on this form to the best of my knowledge is true and accurate.

11.
Signature ofthe Appellant & Stamp Date ofdeclaration

Name :

Designation :

Please Note: A false declaration is an offence



M/s. Mehta & Modi Homes
5-4-LB7 /3 & 4, II Floor, Soham Mansion, M.G. Road, Secunderabad - 500 003.

Tax Period: 2009-70 to 2072-73 (upto September'2012)/VAT

Statement of Facts:

1) The appellant is a registered VAT dealer engaged in the business of
construction and selling of independent residential villas in fully
developed/ operational gated housing complex at Charlapally,
Ghatkesar Mandal, R.R. District and is an assessee on the rolls of the
CTO, MG Road Circle, Hyderabad, with TIN No 28840298894. The
appellant opted ro pay tax @ 1% under Sedion 4 (7) (d) ofthe APVAT
Act, 2005 (hereinafter referred to as ActJ under composition scheme.

2) The appellant has opted for payment of tax under composition under
section 4 t7) (d) of the said Act. In the course of the business the
appellant enters into agreement with their prospective buyers for sale
of independent Bungalows of similar size, similar elevation, same
colour scheme etc., along with certain amenities. The agreement of sale
which is the mother agreement consists of the consideration received
through sale of land, development charges of land and cost of
construction of the bungalow. The appellant has paid VAT @ !o/o on
the total consideration received from these three components of the
agreement.

3) Upon authorization given by the Deputy Commissioner [CT), Begumpet
Division, the Commercial Tax Officer (lnt.), Begumpet Division (for
short CTO) has conducted VAT audit ofthe appellant for the tax periods
from 2009-10 to 20t2-t3 (upto September'2012). The CTO [lnt.) has
issued Notice of Assessment of VAT in Form VAT 3054 dated
23/02/2073 proposing levy of tax of Rs. 44.85 lakhs under Section 4
(7) (b) on the estimated turnover of construction @40/o for the years
2009-10,20L0-11and 20t7-12( upto 15th September and @5% for the
years 2071-t2 (after 1 Sft SeptemberJ and 201.2-73 after deducting the
tax paid by the appellant under Section + (7) (d).



4J The appellant has filed detailed objections before CTO against the
proposed levy of tax of Rs.44,85,000/- by letter dated 12/03/ZOt3 and
reiterated the same in personal hearing on 16/03/2013. Without
properly considering the objections raised by the appellant, the learned
CTO has completed the assessment proceedings in Form VAT 305 dated
L9 /03 /20L3 confirming the proposed levy of tax of Rs. 44.g5 lakhs.

5J Aggrieved by the said assessment order the appellant prefers this
appeal on the following grounds, amongst others:-

Grounds ofAppeal:

a) The impugned order is highly illegal, arbitrary, unjustifiable and
contrary to facts and law.

b) In the notice the learned CTO stated that the appellant is selling
land/plot separately and entering into separate agreement for
construction ofvilla and paying tax under section 4(7) (d) and their
payment under Section 4 (7) (d) is against the clarification issued in
the below mentioned Advance Rulings.

c) In the notice the Iearned CTO stated that as per the Advance Ruling
given in the case of M/s. Nobel Properties, Banjara Hills dated
75/09/20L2, it was clarified that agreement for construction villa
and the land sold by the builder to the buyer will fall under Sec. 4(7J
(bJ of APVAT Act taxable @ 4o/o on the total consideration received.
The learned CTO has also relied on the advance ruling given in the
case of VPL Projects (P) Ltd dated 01-02-2007 wherein it was
clarified that on the land already owned by the customer and the
applicant has no rights to sell or to register the housing uni! such
transactions does not come under the purview of construction and
selling of residential houses. The learned CTO has also referred to
the advance ruling given in the case of M/s Kashi Kanchan,
Tirmulgherry where in it was clarified that the tax rate of 4o/o on 25
% of the consideration received or receivable or market value fixed
for the purpose of stamp duty. Referring to these three advance
rulings the learned CTO has proposed levy oftax under Section 4 (7J
(b) of the APVAT Act rejecting the payment by the appellant under
Section 4 (7) (d).

2



d) The appellant submits that the advance ruling given in the case of
Nobel Properties dated LS-}9-ZOIZ is not appli-able ro appellanr,s
case as the appellant enters into an initial agreement for sale of
villa/apartment along with land for a specific amount which is the
mother agreement. In this mother agreement which is a single deed
the cost of the land, cost of construction of the villa ind the
development charges are all mentioned. This is the sale
consideration received from their prospective buyers on which the
appellant has paid tax under Section 4 (T) (d) of the Act. In the last
para of the assessment order the learned CTO has also admitted that
as per ruling, only construction and selling of villas along with land
in a single deed will fall under Secion 4 (7) (d). The learned CTO in
the same para has again stated that there is no single deed of land
and buildings and hence the appellant does not fall under Section 4
(7) (d). The appellant submits that in the advance ruling there is
no initial agreement as in the appellant's case. The appellant submits
that as per clarification given in the second para B above the
appellant are rightly eligible for payment of tax @ lo/o on the total
consideration under section 4(7) (d) ofthe Act as they have entered
into one single agreement for the sale of Villa along with land.

e) In the case of VPL Projects P Limited in Advance
No.165/2006 dated 1.2.2007, it has been clarified as follows:-

Ruling

"3. Whether the houses either in semi finished condition or finished
condition are sold by an initial agreement of sale and subsequently
by a sale deed wherein the applicant is having right to sell and
receive the consideration from the prospective buyer, such

m f
o e fh dth

fn n(Idpreti nn rpaelved frnrn tha rnsneat vc hrrrrar ll havotnhp
taken into consideration and in case composition under clause ( d )
of sub section ( 7 ) of Section 4 is already opted by the applicant , the
tax at Lo/o of the total consideration received needs to be paid either
directly by the developer or the way of collection of tax at the time of
registration before the Sub Registrar. The total consideration agreed
upon or market value for registration whichever is higher must be
taken into consideration by payment of 7o/o tu< if the developer
opted for composition."

3



fJ In the above advance ruring it was clearry stated when the houses
either in the semi finished condition or finished condition are sord
by an initial agreement of sale and subsequently by a sale deed it
becomes a tripartite agreement and in th" .rie of option under
composition under Sec 4(7)(d) the payment of tax @ 1%o on the total
consideration received is to be paid. The appellant also opted for
composition under Sec 4(7)(d) and the ruling given in the second
part ofthe advance ruling is directly applicable to appellant. Hence
the payment of tax @ 1o/o / 1.25o/o on the total consideration is in
order.

g) In the notice the assessing authority further relied on the Advance
Rulingin CCT's Ref. No. pMT/p&L/A.R.Com/566/2005 dared 18-05-
2006 in the case of M/s Kashi Kanchan, Tirumalghery. In this case
the Department has given a clarification that the provisions of
composition under clause [dJ sub section (7) of Section 4 of ApVAT
Act, 2005 are applicable only in respect of land developers who have
right to sell such constructed apartments, houses, buildings or
commercial complexes. It was also clarified that the tax rate of 4o/o
of 25o/o of the consideration received is specifically linked to
consideration or market value fixed for the purpose of stamp duty.
In the appellant case they have sold the villas along with the land as
per the initial agreement i.e, mother agreement and they have every
right to sell such property. Thus the above advance ruling is not
applicable to appellant's case.

h) The appellant submits that transactions are totally misconceived
and misunderstood by the assessing authority. In the course of
business the appellant is in the first instance enters into agreement
with their prospective buyers for sale of independent Bungalows of
similar size, similar elevation, same colour scheme etc., along with
certain amenities. The agreement of sale consists of the
consideration received through sale of land, development charges of
land and cost of construction of the bungalow. The appellant has
paid VAT @ 7o/o on the total consideration received from these three
components of the agreement by following the advance ruling given
in the case of M/s. Maytas. In the said Advance Ruling dated
30/07 /2006 the ruling is given as under:-

"The applicant shall be eligible for composition under
Section 4(7) (d) to pay tax @ 4o/o on 25o/o of the total
consideration originally agreed upon whether received

4



in composite manner or in separate
towards land cost and construction cost.

portions

The applicant is not eligible to opt to pay 4o/o of 2So/o
consideration received towards construction cast by
excluding cost of land though it could be registered
separately at any stage.

If the property is registered only as a land through a sale
deed in the second category oftransactions explained by
the applicant and there is no subsequent registration
after completion of construction, the applicant shall
ensure payment of 7o/o of total consideration received or
receivable (as per initial agreement of sale) by way of
demand draft in favour of CTO/ Asst. Commissioner
concerned at the time of execution of sale deed before
Sub- Registrar as prescribed in clause (i) of sub rule (4)
of Rule 17 ofAPVAT Rules,2005."

i) Copy of the said Advance Ruling is here with enclosed for ready
reference. From the above Ruling the assessing authority is quite
clear that if the property is registered only as a land through a sale
deed and there is no subsequent registration after completion of
construction they shall ensure payment of 1% oftotal consideration
received or receivable as per the initial agreement of sale. The
appellant submits that they enter into agreement of sale with the
appellant prospective buyers where in the sale value of land,
development charges of land for laying of roads, drains, parks etc.,
and cost of construction are mentioned in this single document of
sale agreement. Even though the appellant enters into agreement
for construction and agreement for development charges
subsequently the amount mentioned in the subsequent agreements
are already shown in the original agreement of sale and the
appellant has paid VAT @ 1% on the total consideration received as
per the original agreement of sale. Thus the payment of tax @ 7o/oby
the appellant is as per the provisions of Section 4(7) (d),

jJ The appellant submits that the Advance Ruling Authority in the
above ruling without any ambiguity has clearly given the ruling that
VAT has to be paid @ 7o/o on the total consideration received as per
initial agreement of sale originally agreed upon whether in separate
portions for land and construction cost. The appellant submits that

5



the said ruling is binding on all the officers under Section 67 (4) (iiD
of the Act. The appellant is therefore eligible for payment of tax @
1% on the total consideration as per the mother agreement.

kJ In view of the above grounds and other grounds that may be urged
at the time of hearing the appellant prays the Appellate Authority to
set aside the assessment order as illegal and allow the appeal.

/'
(APPELLANT)
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