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FORM APP 406

APPLICATION FOR STAY OFCOLLECTION OF D PENALTY
lUnder Section 31(2) & 33(5)l tsee Rule 39(r)l

03. Name

Address:
M/s. Mehta & Modi Homes
No.5-4-l 87/3 & 4, llnd Floor, Soham Mansion
M.G.Road, Secunderabad - 500 003.

F

Date Month Year

ro- 05 m13

02 TIN 2E84209tE94

of er(s)

01. Appeal Ofiice Address:
To
The Appellate Dy. Commissioner (CT)
Punjagutta Division, Hyderabad

04. Tax period
1-12 and 2012-13 (upto

January'2013)/Penalty

2009-1_0, 20't0-17, 207

05. ty passing the order or proceedingAuthori

disputed passed by Commercial Tax Officer (INT), Begumpet

Divisiory Hyderabad.

Penalty order in Form vAT 203 dated 29 /04/2073

06 Date on which the
Communicated.

order or proceeding was 2e/M/2013

07

(2) Penatty / krtercst disputed

(1) (a) Tax assessed

(b) Tax disputed

Rs.a,aa,500/- (Penalty)

NIL

Rs.448,500/-

08 stay is being soughtAmount for which Rs.3,92A37 / -

@ Address to which the
sent to the applicant.

communications may be M. Ramachandra Murthy
Chartered Accountant
Partner , N. Saibaba & Company
H.No.16-520. Opp.: to KFC,
Himayathnagar Main Road, Hyderabad
T el.:30878935 / 36

Signature of the Authorised Representatives if any



1.0. GROUNDS OFSTAY

1.J Substantial question of facts and law that may arise in the appeal.

2.J The appellant will be hard hit if it is called upon to pay this heavy amount of penalty
pending disposal ofthe appeal.

3.J The grounds that are stated in the main appeal may kindly be read as grounds of this
appeal.

Hence it is just and necessary that the Appellate Dy. Commissioner(CTJ may be pleased to
grant stay of collection of the balance disputed penalty of Rs.3,92,437 /- pending disposal of
the appeal.

VERIFICATION

.(al', YloI applicant (s) do hereby declare that what is

stated above is true to the best of my / our knowledge and belief.

Verified today the ? 6 day ofMay'2013

Signature of the Dealer(s)

Signature ofthe Authorised Representatives if any
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' M/s. Mehta & Modi Homes
5-4-787/3 &4, II Floor, Soham Mansion, M.G. Road, Secunderabad _ S00 003.

Tax Period: 2009-10 to 201.2-13 (upto September,20t2)/VAT

Sta temen tofFa cts:

1J The appellant is a registered vAT dealer engaged in the business of
construction and selling of independent residential villas in fully
developed/ operational gated housing complex at Charlapally,
Ghatkesar Mandal, R.R. District and is an assessee on the rolls of the
CTO, MG Road Circle, Hyderabad, with TIN No 28840298894. The
appellant opted to pay tax @ 1% under Section 4 (7) (d) of the ApVAT
Act, 2005 fhereinafter referred to as ActJ under composition scheme.

2) The appellant has opted for payment of tax under composition under
section 4 (7) (d) of the said Act. In the course of rhe business the
appellant enters into agreement with their prospective buyers for sale
of independent Bungalows of similar size, similar elevation, same
colour scheme etc., along with certain amenities. The agreement of sale
which is the mother agreement consists of the consideration received
through sale of land, development charges of land and cost of
construction of the bungalow. The appellant has paid VAT @ lVo on
the total consideration received from these three components of the
agreement.

3) Upon authorization given by the Deputy Commissioner (CT), Begumpet
Division, the Commercial Tax Officer (lnt.J, Begumpet Division (for
short CTOJ has conducted VAT audit ofthe appEllant for the tax periods
from 2009-10 to 2072-73 (upto September'20t2). The CTO (tnt.) has
issued Notice of Assessment of VAT in Form VAT 3054 dated
23/02/2013 proposing levy of tax of Rs. 44.85 lakhs under Section 4
(71 (b) on the estimated turnover of construction @4o/o for the years
2009-70,2070-11and 207t-12( upto 15th September and. @So/o for the
years 2011-12 (after 15d September) and Z0lZ-13 after deducting the
tax paid by the appellant under Secrion 4 (7) (d).



4) The appellant has filed detailed objections before cro against theproposed levy of tax of Rs.44,85,000/-by retter dated tzloztiioli 
^"areiterated the same in personal hearing on 76/03/ZOL3. Without

q1o,p9rly considering the objections raised by the appellant, the learnedcro has completed the assessment proceedings in Form vAT 305 dated
79 /03 /2013 confirming the proposed levy of tax of Rs. 44.g5 lakhs.

5J Aggrieved by the said assessment order the appeilant prefers this
appeal on the following grounds, amongst others:_

Grounds ofAopeal:

aJ The impugned order is highly illegal, arbitrary, unjustifiable and
contrary to facts and law.

b) In the notice the learned cro stated that the appellant is selling
land/plot separately and entering into separate agreement foi
construction ofvilla and paying tax under section 4(7) (d) and their
payment under Sectiori 4 (7) (d) is against the clarification issued in
the below mentioned Advance Rulings.

c) In the notice the learned CTO stated that as per the Advance Ruling
given in the case of M/s. Nobel Properties, Banjara Hills dated
15/09/2012, it was clarified that agreement for construction villa
and the land sold by the builder to the buyer will fall under Sec. 4(7J
(bl of APVAT Act taxable @ 4o/o on the total consideration received.
The learned CTO has also relied on the advance ruling given in the
case of VPL Projects (P) Ltd dated 01-02-2007 wherein it was .

clarified that on the land already owned by the customei and the
applicant has no rights to sell or to register the housing unit, such
transactions does not come under the purview of construction and
selling of residential houses. The learned CTO has also referred to
the advance ruling given in the case of M/s Kashi Kanchan,
Tirmulgherry where in it was clarified that the tax rate of 4o/o on 25
% of the consideration received or receivable or market value fixed
for the purpose of stamp duty. Referring to these three advance
rulings the learned CTO has proposed levy oftax under Section 4 [7)
(bJ of the APVAT Act rejecting the payment by the appellant under
Section 4 (7) (dl.

2



d) The appellant submits that the aclvance ruring given in the case of
Nobel Properties dated rs-og-2012 is not appriiable to appellant;s
case as the appellant enters into an initial agreement for sale of
villa/apartment along with rand for a specific amount which is the
mother agreement. In this mother agreement which is a singre deed
the cost of the land, cost of construction of the villa Ind the
development charges are all mentioned. This is the sale
consideration received from their prospective buyers on which the
appellant has paid tax under Section 4 (7) (d) of the Act. In the last
para of the assessment order the learned cro has also admitted that
as per ruling, only construction and selling of villas along with land
in a single deed will fall under Section 4 (7) (d).The learned CTO in
the same para has again stated that there is no single deed of land
and buildings and hence the appellant does not fall under Section 4
(7) (dl. The appellant submits that in the advance ruling there is
no initial agreement as in the appellant's case. The appellant submits
that as per clarification given in the second para B above the
appellant are rightly eligible for payment of tax @ !o/o on the total
consideration under section 4(7) (d) ofthe Act as they have entered
into one single agreement for the sale of Villa along with land..

eJ In the case of VPL Projects P Limited in Advance
No.165/2006 dated 1.2.2007, it has been clarified as follows:-

Ruling

"3. Whether the houses either in semi finished condition or finished
condition are sold by an initial agreement of sale and subsequently
by a sale deed wherein the applicant is having right to sell and
receive the consideration from the prospective buyer, such

em at a reem wner
er an eb stn the

tion re
onsl e

mth eb ave
and in case composition under clause ( d J

of sub section ( 7 ) of Section 4 is already opted by the applicant , the
tax at lo/o of the total consideration received needs to be paid either
directly by the developer or the way of collection of tax at the time of
registration before the Sub Registrar. The total consideration agreed
upon or market value for registration whichever is higher must be
taken into consideration by payment of 'J.o/o tax if the developer
opted for composition."

3



fJ In the above advance ruling it was clearly stated when the houses
either in the semi finished condition or finished condition are sord
by an initial agreement of sare and subsequentry by a sare deed it
becomes a tripartite agreement and in thu .rr" of option under
composition under Sec 4(7)(d) the payment of tax @ 1%o on the total
consideration received is to be paid. The appellant also opted for
composition under Sec 4[7][d) and the ruling given in the seconci
part of the advance ruling is directly applicable to appellant. Hence
the payment of tax @ 1,o/o f L.250/o on the total consideration is in
order.

g) In the notice the assessing authority further relied on the Advance
Ruling in CCT's Ref. No. PMT/p&L/A.R. Com/56 6/ZOOS dated 1B-05_
2006 in the case of M/s Kashi Kanchan, Tirumalghery. In this case
the Department has given a clarification that the provisions of
composition under clause (dJ sub section (7) of Section 4 of ApVAT
Act, 2005 are applicable only in respect of land developers who have
right to sell such constructed apartments, houses, buildings or
commercial complexes. It was also clarified that th.e tax rate of 4o/o

of 25o/o of the consideration received is specifically linked to
consideration or market value.fixed for the purpose of stamp duty.
In the appellant case they have sold the villas along with the land as
per the initial agreement i.e, mother agreement and they have every
right to sell such property. Thus the above advance ruling is not
applicable to appellant's case.

h) The appellant submits that transactions are totally misconceived
and misunderstood by the assessing authority. In the course of
business.the appellant is in the first instance enters into agreement' with their prospective buyers for sale of iridependent Bungalows of
similar size, similar elevation, same colour scheme etc., along with
certain amenities. The agreement of sale consists of the
consideration received through sale ofland, development charges of
land and cost of construction of the bungalow. The appellant has
paid VAT @ 1o/o on the total consideration received from these three
components of the agreement by following the advance ruling given
in the case of M/s. Maytas. In the said Advance Ruling dated
30 /07 /2006 the ruling is given as under:-

"The applicant shall be eligible for composition under
Section 4(7) (d) to pay tax @ 4o/o on 25o/o of the total
consideration originally agreed upon whether received

4



In composite manner or in separate portionstowards land cost and .onr,.r.iiorr-IJ;,:*

The applicant is not eligible to opt to pay 4o/o of 2ilo/oconsideration received towards .on.,irJ,io, cast byexcludins cost of land though it .;;il-;" registc_:dseparately at any stage.

1r^,1,"t.-r,-O-"lty 
is regisrered only as a land through a sale

l"^"i:11.T::cond category of transactions exptiined byrne appllcant and there is no subsequent registrationafter completion of construction, thl applic'ant shallensure payment of L0/o of total consideration received orreceivable (as per initial agreeme.nt of sale) by way ofdemand draft in favour oi CTO/ Asst. Co'mmissioner
concerned at the time of execution of sale deed before
Sub- Registrar as prescribed in clause (iJ of sub rule (4)
of Rule 17 of ApVAT Rules,2005.,,

iJ copy of the said Aivance Ruling is here with enclosed for readyreference. From the above Rulinlg the assessing authority i, ili6clear that if the property.is registired only as aland tfrrougfr a.saiedeed and there is no,subsequent registr'ation after .ornpi.tion ofconstruction they shall ensure payment of L% oftotal coniideratlon
received or receivable as per the initial agreement of sale. Theappellant submits that they enter into agr;ement of sale with theappellant prospective buyers where iri the sale value of land,development charges.of land for laying of roads, drains, p".t, .i.,and cost of construction are mentione-d in this single ao.rr"ni oi
sale agreemi:nt. Even.though the appellant enters into agreementfor construction and ,gi""-.rf - fo. development' .*;;;
subsequently the amount mentioned in the subseqr"nt ,g.""."'ni,are already shown in the original agreement of sale and theappdlant has paid VAT @ 1% on the totll consideration received asper the o.riginal agreement of sale. Thus the payment of tu< @ 7o/o by
the appellant is as per the provisions of Sectiln a(7) [dJ.

iJ The appellant submirs that the Advance Ruling Authority in theatove ruling without any ambiguity has clearly glven the .uii,g ah"i
VAT has to be paid @ lo/o on the total consideration received a"s per
initial agreement of sale originally agreed upon whether in separate
portions for land and construction cost. The apperant submiis that
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' . .. the.said ruling is binding on all the officen
or the Act. ii" 

"pp ",rnt is *r erllore ;#,:t :l 
t 
"rffi :"Xr"[i]i,,81% on the total consideration as p". ifr" ,r'",t,er agreement.

k) In view of the above grounds and other grounds tltat may be urgedat the time of hearing the appellant n.rys-the Appellate Authority toset aside the assessment order as illegal and allow the appeal.

f4'
(APPEI.LANT)
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